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CASES 


RELATING  TO 


TITHES 


M.    16  Geo.  III.    A.  D.  1775.    Scac. 

Bedford  t.  SambdL    [MS.] 

In  this  case  a  trial  at  law  was  ordered  on  the  following  moduses*        SankocM 

First,  "  Whether  the  parson  is  to  have  the  tenth  lamb  that  shall  ^/JJ^ 
be  fallen  within  the  parish,  to  be  tithed  by  the  parson  and  parishioner  tion  of  ftct 
on   St*  Marias  Day^  in  manner  following,  viz.  the  parishioner  or  IJ^^uitoiB ' 
owner  to  take  two,  then  the  parson  to  take  one,  then  the  parishioner  ^  ^^ 
or  owner  seven,  to  make  up  the  number  ten;  then  the  parishioner  scAfar^'s 
to  take  two  again  as  he  did  at  first,  and  proceed  in  the  like  manner  ^y>  though 
throughout  the  whole ;  and  if  there  remain  any  odd  number,  the  nnrettoo- 
parishioner  or  owner  to  pay  Sd.  for  every  such  lamb  immediately,  **'i^'J^*^ 
or  at  Michaelmasj  the  usual  time.'*  jury  to  de- 

Secondly,  "  Whether  wool  is  to  be  tithed  at  shearing  time  in  the  ^^  "P**°- 
same  manner  as  lambs;  and  if  there  be  any  odd  fleeces  remaining,  s  Wood's 
the  parishioner  is  to  pay  2d.  for  each  immediately,  or  at  MichaeU  ^^'  ^^^ 
mas^  the  usual  time  of  accounting." 

Thirdly,  '^  Whether,  for  every  milch  cow,  there  is  to  be  paid  to 
the  parson  Id.^ 

Fourthly,  '*  Whether,  for  all  apples  made  into  cider,  there  is  due 
and  payable  to  the  parson  for  every  hogshead  of  cider  so  made,  2d. 
at  Michaelmas!^  The  issues  to  be  tried  by  a  special  jury,  and  the 
judge  to  indorse,  S^c. 

The  said  issues  was  therefore  tried  by  a  special  jury,  who  found 
the  same  payable  accordingly,  in  lieu  of  the  tithes  of  lambs,  wool, 
milk,  and  cider;  but  on  the  19th  day  of  June  1776,  a  new  trial  was 
granted,  on  payment  of  the  costs,  to  try  the  two  tnoduses  with  respect 
to  lambs  and  wool;  and  the  defendants  thereupon  submitted  to 
abandon  the  proof  of  the  said  two  moduses  respecting  the  manner  of  [  1059  ] 
tithing  laiobs  and  wool,  and  declined  proceeding  to  a  new  trial. 
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1775.  Upon  the  motion  for  the  new  trial,  the  court  delivered  them- 

"^T7^    selves  to  the  following  effect: 

T.  Lord  C.  B.  Smythe.  —  There  is  no  objection  to  the  modus  for  the 

COW,  nor  for  cider.  The  question  is  as  to  the  modus  for  lamb  and 
for  wool.  Wherever  the  payment  approaches  near  the  value,  it  is 
a  fact  to  shew,  that  it  cannot  be  an  ancient  modus.  The  value  of 
25.  6d,  for  a  lamb  may  come  nearer  to  the  value  in  some  counties 
Supra  708.  than  in  others.  In  th^  case  of  Giffard  v.  Wehh^  the  court  had  offered 
an  issue,  which  the  party  did  not  proceed  upon ;  and  the  House  of 
Lords  would  not  therefore  reverse  the  order  for  the  issue.  The  lamb 
and  wool  is  so  near  to  the  real  value,  that  I  think  the  issues  ought 
to  be  tried  again.  As  to  the  day  of  payment,  St.  Mark's  Day^  it 
cannot  be  a  reasonable  time ;  for  they  cannot  all  live  at  that  time 
without  the  dam.  As  to  the  objection  to  the  evidence  of  the  re- 
ceipts, I  think  it  good  evidence.  It  is  not  proof  by  similitude  of 
hand-writing.  It  was  produced  as  an  old  pitper  coming  from  its 
proper  place  and  without  suspicion. 

Eyre  B. — I  think  the  receipts  were  properly  admitted.  Such 
evidence  is  from  necessity  admissible.  The  receipt  in  its  nature 
purports  to  be  proper  evidence,  and  it  cannot  be  better  esta^ 
blished. 

As  to  tithing  lambs  on  St.  Marias  Day,  I  do  not  think  the  usage 
only  is  necessary  to  establish  a  custom;  but  the  reasonableness  is 
likewise  material.  If  it  is  impracticable,  that  ought  to  decide 
against  the  usage.  If  the  lambs  are  of  no  value,  or  not  of  proper 
value  on  St  Marias  Day^  the  custom  is  unreasonable.  It  is  proved, 
that  lambs  fall  from  Christmas  to  near  Midsummer^  and  cannot  live 
before  ten  weeks  old.  Such  a  custom  may  not  be  bail  upon  the 
&ce  of  it,  because  the  parson  has  a  benefit;  but  still  it  ought  to  go 
to  a  jury;  and  if  facts  are  proved  to  them,  which  sheW  that  in  the 
country,  where  the  question  arises,  it  is  unreasonable,  they  ought  to 
find  against  it. 

As  to  the  rankness  of  the  modus  for  lambs  and  wool,  such  an  ob- 
jection used  to  be  considered  as  a  legal  objection,  but  it  is  really  a 
question  of  &ct  The  case  of  Giffard  v.  Webb  decided  only,  that 
such  a  modus  was  not  bad  upon  the  face  of  it,  but  that  it  ought  to 
be  left  to  a  jury.  And  in  the  present  case,  the  jury  ought  to  have 
given  the  objection  to  rankness  its  proper  force  (a). 
r  1060  ]  Hotham  B.  — The  reasonableness  of  the  time  of  tithing  lambs  is 
a  fact  to  go  to  a  jury ;  but  I  think,  from  the  evidence  it  appeared 
to  be  unreasonable.  And  I  think  the  payment  for  lamb  and  wool 
is  so  great,  that  it  could  not  have  been  an  ancient  payment,  and  I 


(«)  See  Wood  ▼.  JIarrison,  supra  972.  n. ;  as  to  the  modus  of  Sd,  a  Iamb. 
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shonld  have  been  much  better  satisfied,  if  the  verdict  had  been  as  to      1775. 
tboee  issues  the  other  wa}\ 


Perryn  B.  of  the  same  opinion.  v. 

M.  16  Geo.  III.    A. D.  1775.     Scac. 

Lloyd  V.  Mortimer  and  Kirhnaiu 

This  was  a  bill  by  the  plaintifl^  as  vicar  of  the  parish  o^  Slapen-  S.C. 
km  io  the  county  of  Derby,  against  the  defendants,  setting  tortb,  ^35.  '  ' 
that  the  plaintiff  was,    and  for  several  years  last  past  had  been,  vol.  xL 
vicar  of  the  said  vicarage,  and,  as  such,  entitled  by  endowment,  pre-  sVood's 
scription,  or  otherwise,  to  all  tithes  of  hay  and  grass,  and  clover  cut  l^^cr.  s\6. 
for  hay,  and  to  all  small  tithes  arising,  renewing,  increasing,  and   p.c.493. 
growing  within  the  said  parish,  and  the  tithable  places  thereof,  and  (['^^') 
particularly  within  the  village,  township,    or  hamlet  of  CaldwaU,  compou. 
lying  within  and  parcel  of  the  said  parish,  and  that  the  defendants  ^g"  ^®*^ 
had  severally  been  the  owners  and  occupiers  of  divers  farms,  lands,  though 
and  tenements  within  the  said  hamlet,  and  that  from  Midsummer  ^^^7 

^   ,  ^  the  patron 

then  last  past,  the  defendants  had  divers  tithable  matters  and  things  ordinary 
arising,  renewing,  and  growing  on  the  lands  occupied  by  them  in  "^^['S^'d. 
the  said  parish,  the  tithes  whereof  became  due,  and  ought  to  have  ing  on  the 
been  paid  to  the  plaintiff;  it  was  therefore  prayed,  that  the  defend-  *""^®"*^"'* 
ants  might  be  decreed  to  account  with  the  plaintiff,  for  the  value 
of  the  said  tithable  matters  and  things,  and  might  pay  to  him  what 
should  appear  to  be  due  on  the  taking  such  account. 

The  defendants,  by  their  answer  to  the  said  bill,  said,  that  they 
were  occupiers  of  certain  lands  witliin  the  hamlet  or  village  of  Ctz/£^- 
xvaU  in  the  parish  of  Stapenhill  in  their  said  answer  specified  and 
mentioned,  but  insisted  that  the  plaintiff  was  not  entitled  to  any 
tithes  in  kind  of  any  tithable  matters  arising  within  the  said  village 
or  hamlet  of  Caldwall  either  from  the  said  defendants  or  any^  other 
person  whomsoever,  owners  or  occupiers  of  any  lands,  tenements, 
or  hereditaments,  or  any  payment  in  lieu  or  respect  thereof,  other 
than  and  except  that  from  time  immemorial  there  had  been  paid  by 
the  inhabitants,  proprietors,  and  owners  of  lands  and  tenements  [  1061  ] 
within  the  said  village,  township,  or  hamlet  of  Caldwall,  to  the 
plaintiff  and  his  predecessors,  vicars  of  the  said  parish  for  the  time 
being,  the  sum  of  6/.  on  the  feast  of  St.  John  the  Baptist  in  every 
year  for  and  as  a  modus,  and  in  full  payment  and  satisfaction  for 
and  in  lieu  of  all  tithes,  rights,  compositions,  obventions,  and  emolu- 
ments whatsoever  due  or  payable  to  the  vicar  for  the  time  being 
of  the  said  parish  of  Stapenhill,  from  the  inhabitants,  proprietors, 
and  occupiers  of  lands  and  tenements  within  the  said  village  or 
hamlet  of  CatdoDoll,  in  respect  of  such  lands  and  tenements ;  and 
the  defendants  contended  that  such  a  modus  or  ancient  payment 
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1775.      of  6/.  had  been  confirmed  by  immemorial  custom  as  well  as  by  a 
jj^  .       certain  indenture,  bearing  date  22d  Septembet'  1676,  in  the  words 
▼.         following ;  that  is  to  say, 

or  imr,  ^^  H(Ec  Indetitwa  facta  inter  Willielmum  dominum  Paget,  JBa- 
ronem  de  Beandesert,  verum  et  mdubitatum  patronum  vicarite  perpetiuv 
ecclesice parocliialis  de  Stapenhill  in  comitatu\iexh\3dj  Litchfeldise  et 
CoventriflB  diocesi^  et  Johannem  Lucas  artium  magistrum,  vicarium 
perpetuum  ejusdem  vicarice  perpetuce  ecclesice  parochialis  de  Stapenhill 
nntedictdf  ex  consensu  et  assensu  reverendi  in  Christo  patris  et  dotnini, 
domini  Thomae  providentid  divind  Litchfeldias  et  Coventriae  episcopi^ 
ex  tmd  parte^  Samuelem  Sanders  de  Caldwall,  in  comitatu  et  diocesi 
prcedictiSi  armigemm^  Edwardum  Holland,  de  iisdem^  generosum, 
Elizabetham  Aston,  viduam^  Thomam  Webster,  Thomam  Calling- 
wood,  Willielmum  Cox,  Georgium  Thrumpton,  de  iisdem^  yeomen, 
Thomam  Baxter,  Ricardum  Capenhurst,  Thomam  "Baker^  de  iisdenij 
husbandmen,  Thomam  Jackson,  de  iisdem^  carpenter,  Thomam 
Corbitt,  de  iisdenij  blacksmith,  aliosque  omnes  incolas  dicUe  viUa  de 
Caldwall  pradictdj  Ricardum  Bath  de  Linton  in  comitatu  Derbias 
pradictOf  et  Robertum  Nicklinson  de  Swadlincote  in  comitatu  et 
diocesi  prcedictis^  husbandmen,  et  Willielmum  Lowe  de  Burton  super 
Trent  in  comitatu  Stafibrdias,  et  diocesi  pradictd^  shoemaker,  pro- 
prietarios  et  occupatores  quarundem  terrafunij  infra  candem  villam  de 
Caldwall  prcedictdjacentium^  ex  consimili  consensu  et  assensu  reverendi 
in  Christo  patris  et  domini^  domiiii  Thomse  providentid  divind 
Litchfeldiae  et  Coventriae  episcopi^  ex  altera  parte ;  TESTATUR, 
quod  tam  pro  bono  capellas  de  Caldwall  infra  villam  de  Caldwall 
pradictam  et  inhabitantium  villa  prccdicta^  quam  pro  bono  ecclesiae 
parochialis  de  Stapenhill  p-cedictdf  de  qua  quidem  ecclesid  de  Sta- 
[  1062  3  'pexihill p-adictd capella de  Caldwall  pradictd membrum  est;  ac  etiam 
pro,  et  in  consideratione  acquietantias  et  finalis  coucordantiae,  om- 
nium diiferentiarum  et  controversiarum,  de  et  concernent,  omnes 
et  singulas  decimas,  oblationeSj  obventioneSf  compositiones,  aliaque 
jura,  et  emolumenta  ecclesiastica  quiecunque,  vicario  perpetuo  vicarice 
perpetua  ecclesice  parochialis  de  Stapenhill  pradicta^  per  inhabitantes^ 
possessoreSi  et  occupatores  terrarum,  infra  villam  de  CaldwdXl  pcedictd 
jacentium,  debitas  et  solutas :  agrecUum,  concordatum^  et  conclusum  est, 
et  per  prasentes  inter  partes  j^cedictas^  exconsetisu  et  assensu  antedicti 
reverendi  in  Christo  patris^  concordatum  est  et  conclusum,  quod  prce- 
fatus  Johannes  Lucas,  vicarius  perpetuus  vicarice  perpetu/e  ecclesite 
parochialis  de  Stapenhill  pradicid,  cjusque  successores  vicarii pefpetui 
-  gusdem  vicarice  perpetiue,  semel  in  qudlibet  mense,  annuatim,  i?i  quo^ 
libet  anno  imperpetuum  divinas  preces  in  capelld  de  Caldwall  prcc^ 
dictdf  secundum formam  libri  communium  precum,  l^get,  etpost  lectionem 
earundemj  juxta  morem  ecclesice  Anglicanse,  concionabitur ;  prce^ 
Jatique  incolce  de  Caldwall  prcedictdj  ac  proprietarii  et  occupatores 
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ierramm  infra  eandem  vUlam  jacerUium^  omnes  el  singultj  et  eorum      1775. 
haredesj  execuioresj  administratores^  sive  sticcessores,  eidem  Johanni 


Lucas,  et  successorUms  suisy  vicariis  perpetuis  eptsdem  vicariee  per^         ▼. 
petua  ecdesue  parochialis  de  Stapenhill  pmdictdj  summam  sex  libra*    ^<^*''^' 
mm,  l^alis  moneta  AngMes^  inplenam  contentationem,  satisfadionemy 
et  exonerationem  omnium  et  omniniodum  decimarum^  jurivmj  compo- 
sitionum,  oboerUumwnj  oblationtan^jurivmquej  et  emolumentorum  eccle- 
siasticoruM  quorumcunque^  infra  eandem  xnllam  de  CtjXAvfBMprcedictSj 
quaUtercunque  crescentiumj  praoenientium^  renovantiumj  out  aliquo 
modo  contingentium,  eidem  vicario  perpettiOj  et  quovis  modo  debitorumy 
out  solvi  consuetorttm,  ad  Jestum  sancti  Johannis  BaptisUe  annuatim 
in  quolibet  anno  imperpetuum  solvent;  idemque  Johannes  Lucas 
viearius  perpetuus  antedictusj    ejusque  successores,   vicarii  perpetui 
vicarue  perpetua  ecdesite  parochialis  de  Stapenhill  pradictiej  eandem 
summam  sex  librarum,  in  plenam  contentationemf  satisfactionemj 
sobiHanemj  et  exonerationem  omnium  et  singularum  dedmarumf  Jur- 
rnim,  oompositionunii  obventionum^  oblationumj   et  emolumentorum 
ecdesiasticorum  quorumcunque  pradictorum;  etj  ut  pnefertur^  quovis 
modo  debitorum  out  solvi  consuetorum  imperpetuum  ad  Jestum  prig" 
dictum  accipient  et  recipient:  in  cujus  ret  testimonium  partes  ad 
presentes  sigilla  sua  iisdem  mutud  apposuerunt  vicesimo  secundo  die 
mensis  Septembrisi  anno  regni  domini  nostri  Caroli  Secundi,  Dei 
gratidj  Angliae,  Scotias,  FrancisB,  et  Hibemiae,  regis%  Jidei  defen^ 
sorisj  4^.  vicesimo  octavo^  annoque  Domini  1676.     Mt  nos  episcopus 
antedidus  inJUem  et  testimonium   pramissorum  sigiUum  nostrum  [  106S  3 
episcopate  presetUibus  apposuimus.     Will.  ^  Pagett,  John  X  Lucas, 
Tho.  Xiitch.  et  Coventr."* 

The  cause  being  at  issue,  several  witnesses  were  examined  on 
both  sides. 

On  the  part  of  the  plaintiff  it  was  proved,  that  the  said  village  or 
hamlet  of  Caldwall  is  part  of  the  parish  o(  Stapenhillj  and  that  the 
inhabitants  of  Caldwall  contributed  to  the  repair  of  Stapenhill 
church.  It  was  also  proved,  that  the  vicar  of  Stapenhill  for  the 
time  being  had,  as  far  back  as  the  memory  of  witnesses  went, 
collected  and  received  tithes  in  kind  for  all  hay,  clover,  lamb, 
wool,  fruits,  eggs,  and  pigs,  and  other  small  tithes  arising  within 
the  other  parts  of  the  said  parish,  not  parcel  of  the  village  of 
CaldwalL 

On  the  part  of  the  defendants  it  was  proved,  that  Caldwall  was 
a  chapelry,  in  which  there  was  a  chapel  of  some  antiquity,  repaired 
by  the  inhabitants  of  the  hamlet  of  CaldwaU. 

It  was  also  proved,  that  the  sum  of  six  pounds  had  been  raised 
by  a  levy  according  to  the  pound  rate,  and  paid  for  many  years  to 
the  vicar  of  Stapenhill  for  the  time  being,  and  they  also  proved 
that  tithes  in  kind  of  the  several  articles  claimed  by  the  bill,  had 
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1.775.      not,  during  the  memory  of  living  witnesses,  been  paid  to  the  vicar 
jj^^      of  Slapenht'lL 
V.  The  cause  came  on  to  be  heard  before  the  barons  of  the  court 

of  Exchequer  on  11th  December  1775,  and  on  the  hearing  there 
were  produced  and  read,  on  the  part  and  behalf  of  the  plaintiff, 
the  indenture  dated  22d  September  1676,  in  the  defendant's  answer 
mentioned : 

.  An  exhibit  marked  (C)  being  a  terrier,  dated  2Sd  June  1665: 
signed  John  Lucas^   and  others,   wherein  is  the  following  entry, 

"  Item,  pigs,  geese,  wool,  and  lamb,  are  paid  m  the  parish  of 
StapenhiU  and  town  of  Caldwallj  according  to  the  ancient  law, 
/oetiis  dblactatus  debet  esse^  antequam  prcestefur^  (to  wit)  when  they 
arc  weanable,  or  of  strength  to  live  without  the  dam, 

"  Item,  hay,  hemp,  flax,  calves,  colts,  all  manner  of  fruit  and 
Easter  offerings,  are  paid  in  the  parish,  and  from  all  the  town  of 
CaldwaUj  without  exception,  for  this  vicarage  anciently  was  en- 
dowed omnibus  minutis  decimis,^* 

An  exhibit  mvked  {A.)  being  a  terrier  dated  29th  September 
1719,  wherein  is  the  following  entry : 
C  1064  3       "  All  manner  of  tithes  (excepting   corn  only)  as   pigs,  geese, 
wool,  lamb,  calves,  colts,  eggs,  hay,  hemp,  flax,  and  all  manner  of 
fruit  and  Easter  offerings  have  formerly  been  paid  in  kind  to  the 
vicar  of  StapenhiU^  by  the  inhabitants  of  Caldwall ;  but  by  an  agi-ee- 
ment  made  between  the  vicar  and  the  said  inhabitants  bearing  date 
>  22d  September  1676,  by  the  consent  of  the  patron  and  lord  bishop, 
declared  by  their  being  parties  to  the  same,  the  said  inhabitants 
pay  in  lieu  of  all  tithes  and  profits  due  from  thence  to  the  vicar, 
the  sum  of  six  pounds  yearly,- on  St.  John  Baptist*s  Day,  which  the 
cbapelwarden  gathers  and  pays  the  day  it  becomes  due." 

An  exhibit  marked  (B.)  being  a  terrier,  dated  12th  July  1726; 
an  exhibit  marked  (Z).)  being  a  terrier,  dated  SOth  October  1701  ; 
and  an  exhibit  marked  (£.)  being  a  terrier,  dated  2d  February 
1705. 

And  on  behalf  of  the  defendants  there  was  produced  and  read 
a  terrier  dated  2Sd  Jime  1682,  wherein  is  contained  the  following 
entry,  viz.: 

^^  Item,  pigs,  geese,  wool,  and  Iambs  are  paid  in  the  parish  of 
StapenhiU^  excepting  Caldwall^  according  to  the  ancient  l&WyJbetus 
ablactaius  debet  esse,  antequam  prccstetur,  (to  wit)  when  they  are 
weanable,  or  of  strength  to  live  without  the  dam. 

*^  Item,  six  pounds  of  monies  paid  from  the  town  of  Caldwall  : 
hay,  hemp,  flax,  calves,  colts,  all  manner  of  fruit  and  Easter  oSer^ 
ing,  are  paid  in  the  parish,  excepting  Caldwatty  for  this  vicarage 
anciently  was  endoweil  omnibus  minutis  decimis" 
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On  reading  this  written  evidence,  and  the  depositions,  the  court     1775* 
decreed,  that  it  be  referred  to  the  Deputy-remembrancer  to  take       rjaud 
an  account  of  what  was  due  to  the  plaintiff  from  the  defendants         r/ 
lespectively,  for  the  value  of  the  tithes  demanded  by  the  bill ;  and    ^*'^^^''^' 
that  the  said  defendants  should  pay  to  the  plaintiff  what  upon 
such  account  should  be  found  due  to  him  for  the  value  of  the  said 
respective  tithes. 

From  this  decree  the  defendants  appealed  to  the  House  of  Lords, 
stating  the  following  reasons : 

1.  Terriers  signed  by  the  incumbent  entitled  to  the  tithes,  and 
by  the  diurchwaitlens  or  inhabitants  of  tlie  parish  who  are  liable 
to  the  payment  of  the  tithes,  are  admitted  to  be  read  in  evidence, 
as  the  declarations  of  parties  standing  in  opposite  interests,  but  both 
interested  in  the  manner  of  rendering  the  tithes  within  the  said 
parish,  and  no  terrier  is  perfect,  or  ought  to  be  admitted  in  evidence, 
if  signed  by  the  incumbent  only,  or  by  the  inhabitants  only.     The 

above  terrier  of  1665,  which  was  received  in  evidence  in  thiscause^  [  1065  X 
appears  to  be  signed  by  John  Lucas  the  vicar,  and  by  four  personsi 
who  are  styled  churchwardens,  and  are  to  be  presumed  to  be  the 
churchwardens  of  the  church  of  Stapenhillj   which  is  the  parish- 
church,  and  not  the  chapelwardens  of  the  chapelry  of  Caldwall. 

It  is  therefore  improper  to  be  admitted  in  evidence,  as  only  one 
of  the  parties  signing  the  terrier  is  interested  in  the  payment  of 
tithes  in  CaldwaU  (namely)  the  vicar,  and  the  rest  of  the  parties  not; 
and  it  is  no  more  admissible  in  evidence,  respecting  the  payment  of 
tithes  in  CaldwaU^  than  a  terrier  signed  by  the  vicar  otStapenhiU^ 
and  the  inhabitants  of  a  neighbouring  parish.  If  the  terrier  be  read, 
it  only  proves  the  impropriety  of  giving  countenance  to  it  as  evi» 
dence;  the  substance  of  the  terrier,  so  far  as  r^ards  the  present 
cause,  being  no  more  than  the  assent  of  the  vicar  and  four  marks- 
men to  a  proposition  in  the  following  terms :  ^^  pigs,  geese,  wool, 
and  lamb,  are  paid  in  the  parish  oiStapenhiU  and  town  of  CaldwaU 
according  to  the  ancient  law  fcetm  ablactatus  debet  esse^  aniequam 
prastetwT;  and  hay,  hemp,  flax,  calves,  colts,  fruit,  and  offerings, 
are  paid  in  the  parish,  and  from  all  the  town  of  CaldwaU  without 
exception,  for  this  vicarage  anciently  was  endowed  omnibus  mnutis 
decimisJ* 

2.  It  is  undoubted  in  this  cause,  that  the  vicar's  right  to  tithe  in 
kind  within  the  chapelry  of  CaldwaU  was  denied  one  hundred  years 
ago. 

That  by  an  agreement,  with  the  concurrence  of  the  parson, 
patron,  and  ordinary,  (which  there  is  no  reason  to  suspect  to  have 
been  unfair),  a  certain  annual  payment  was  recognized  and  estab- 
lished, not  as  a  composition  for  tithes  payable  in  kind,  but  as  a 
compromise  of  a  disputed  claim ;  that  by  means  of  such  agreement 
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177^*     having  so  long  sobsisted,  all  memory  and  trace  of  any  other'  pey- 

jjo^    ment  is  lost  and  obliterated. 

\  Under  which  circumstances,  it  is  submitted,  that  it  is  inequitable 

to  permit  the  vicar  to  avail  himself  of  his  g^ieral  title ;    and 

the  appellants  therefore  hope,    that  the  respondent's  bill  will  be 

dismissed. 

On  the  other  hand,  the  respondent  in  affirmance  of  the  decree 
urged  the  following  reasons : 

1  •  The  respondent  proved  his  right  to  the  several  species  of  tithes 
claimed  by  his  bill  in  other  parts  of  the  parish,  and  there  was  no 
C  1066  3  pretence  that  any  body  else  had  any  title  to  tithe  in  kind.  The  single 
question  is,  whether  the  payment  of  six  pounds  is  a  legal  exemption 
from  payment  of  tithe  in  kind.  There  is  no  evidence  that  the  pay- 
ment existed  before  the  deed  of  22d  September  1676:  the  terriers 
are  evidence  to  the  contrary,  and  the  indenture  of  22d  September 
1676,  doth  not  contain  any  declaration  of  or  reference  to  any  modus 
or  customary  payment  then  existing  within  the  said  parish ;  but  on 
the  contrary,  from  the  whole  tenor  and  effect  of  the  said  inden- 
ture, it  appears  to  be  no  more  than  an  inefiPectual  attempt  to 
make  a  real  composition,  at  a  time  when  all  parties  to  that  deed 
were  by  law  disabled  from  making  any  composition  whatsoever, 
binding  or  obligatory  on  the  successors  of  the  vicar ;  and  therefore 
it  is  conceived,  that  the  said  indenture,  instead  of  maintaining  tlie 
pretensions  of  the  appellants,  affords  the  strongest  presumption, 
that  no  such  moduSf  or  customary  payment,  as  contended  for  by  the 
appellants  could  have  existed  at  any  time  when  that  deed  was  exe- 
cuted ;  otherwise  it  must  be  presumed,  that  such  modus  must  have 
been  known  to  the  inhabituits  of  the  village  or  hamlet  of  Caldwall^ 
who  are  parties  to  that  indenture ;  and  it  is  highly  unreasonable  to 
suppose,  that  they  would  have  omitted  to  take  notice  of  such  modt4S 
or  customary  payment,  in  case  any  such  had  then  existed. 

2.  The  parol  evidence  produced  on  the  part  of  the  appellants 
does  not  amount  to  any  proof  of  such  modus  or  immemorial  cus- 
tomary payment,  as  contended  for  by  the  appellants ;  but  on  the 
contrary  such  parol  evidence,  when  connected  with  the  indenture 
of  22d  September  1676,  amounts  to  no  more  than  a  proof  of  an 
acquiescence  under  the  temporary  composition  (introduced  for  the 
first  time  by  that  deed)  on  the  part  of  the  several  vicars  oiStapenhiUy 
since  the  making  of  tliat  indenture ;  which  acquiescence  is  not  in 
any  sort  conclusive  or  binding  on  the  respondent 

Thje  Lords  affirmed  the  decree  (a). 


■;«■ 


(a)   See  also  Jotket  v.  Snowi  infra  11 99, 
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M.  16  Geo.  III.  A. D.  1775.    Scac.  ^^^5. 

Travis  v.OxUm.    [Eyre's  MSS.]  ^^ 

Bill  by  the  plaintiiF,  as  vicar  of  East  Ham  in  the  county  of     ^^*'**** 
Chester^  for  tithes  of  hay  and  all  small  tithes  from  the  owners  of  the  sen/jTors 
demesne  lands  in  the  townships  of  Netheipoolej  Little  Sutton^  Great  M8& 
Sutton^  and  Whitby ^  in  that  parish.  ^590. ' 

reported  only  quoad  the  defcDcUmt  Maddock.     3  Wood's  Deer.  523.     3  Bro.  P.O.  48S.  (lit  dL) 

The  defendants,  Oxlon  and  Healings  admitted,  that  the  plaintiff  [  1067  ] 

hatl  been  presented  by  the  crown  to  the  vicarage  of  £a^  Ham  in  2^^J[^ 

the  year  1766;  that  in  the  year  1767  the  same  became  void  by  thetown- 

his  cession  thereof;  and  that  he  was  again  presented  thereto  by  the  Jj^L^Jjf*^ 

dean  and  chapter  of  Chester ;  but,  whether  he  had  been  lawfully  imUt  oo  • 

constituted  vicar  thereof  they  left  him  to  prove;,  and  denied  that,  J^^y^go. 

to  their  knowledge,  the  vicarage  had  been  immemorially  endowed  in  lieu  of 

with  the  tithe  of  hay  and  hay-grass,  agistment,  and  all  other  small  ^^^y^ 


tithes,  particularly  with   respect  to  the  lands  and  hereditaments  «^ 
severally  occupied  by  them,  and  which,  they  admitted,  composed  juet;  and 
the  demesne  lands  or  township  oi  Netherpoole :  and  that  the  said  *•***>« 
lands  were  the  inheritance  of  sir  F.Poole  bart  under  whom  they  held  hoj  bekMig 
the  same  as  farmers  and  tenants.  They  all  admitted,  that  the  plaintiff  |°J^!^ 
as  vicar,  was  entitled  to  divers  species  of  tithes  arising  in  some  parts  the  fanpro- 
of  the  parish;  but  by  what  right  they  could  not  tell,  he  not  having  K![^*^[[^ 
set  forth  in  his  bill  any  endowment  or  other  right,  and  they  having  of  Eau 
never  seen  any  endowment  or  other  evidence  of  any  right  under  ^^^' 
which  he  was  entitled ;  but  they  said,  he  was  not,  either  as  vicar 
or  otherwise,  entitled  to  receive  the  same  species  of  tithes  throughout 
the  whole  parish,  for  that  he  and  his  predecessors  had  usually  re- 
ceived different  species  of  tithes  from  different  persons,  and  in  respect 
of  different  lands  in  the  said  parish.     They  further  stated,  that  tlie 
said  parish  had  formerly  been  called  the  parish  oi  Sutton ;   that 
it  was  then  also  frequently  so  called ;  that  it  consisted  of  a  rectory 
impropriate,  as  well  as  of  a  vicarage  and  of  several  different  manors 
and   townships,  viz.   the  manor  and  township  of  East  Ham  with 
Plimyard  and  Carlett,  the  manor  and  township  oiHooton,  the  town- 
ship of  Childer  Thornton^  the  manor  and  township  of  Netherpoole 
and  OverpooUj  the  manor  and  townships  of  Great  Sutton  and  Ldttle 
Sutton^  and  the  township  of  IVhiiby ;  that  at  the  time  the  greater 
monasteries  were  dissolved,  in  the  thirty-tliird  year  of  Henry  the 
eighth,  the  said  rectory  impropriate,  then   called   the   rectory  of 
Sutton,  with  the  several  manors  and  townships  before  mentioned, 
and  the  tithes  belonging  thereto,  were  in  the  possession  of  the  abbot 
of  Chester  as  part  of  the  possesiiions  of  the  greater  monastery  of 
Saint  Werbui'gh  in  Chester:    that  the  said  possessions  were  then 
seised  uito  the  hands  of  Henry  the  eighth ;  that  the  said  rectory^ 
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1775.      manors,  lands,  and  townships,  or  some  of  the  manors  and  town- 
"■^jjJ^T—    ships,   together  with  several  other  manors,    lands,   and  heredita- 
▼.         ments  in  the  city  of  Chester^  were  granted  by  queen  Elizabeth  on 
r  1068   1  ^^  ftbout  the  nineteenth  day  oiDecember^  in  the  twenty-second  year 
of  her  reign,  to  Ht^h  Cholmondeley^  since  deceased,  under  a  reserved 
fee-farm   rent  tliereout  of  168/.  195.  \0<L;    that  she  afterwards 
granted  the  said  rent  to  the  dean  and  chapter  of  Chester ;  that  the 
said  Hugh  Cholmondeley^  or  some  of  his  descendants,  afterwards 
sold  and  conveyed  to  different  persons  several  different  parts  of  the 
said  rectory,  manors,  townships,  and  lands ;  that  the  township  of 
Netherpoole  consisted  only  of  the  hall  and  the  demesne  lands ;  that 
the  ancestors  of  sir  JP.  Poole  had  purchased  the  said  township  of  the 
said  Hugh  Cholmondeleyj  or  of  some  of  his  descendants,  who  were 
entitled  thereto  under  the  grant  from  queen  Elizabeth ;    that  sir 
F.  Poole  then  was,  and  that  he  and  his  ancestors,  and  those  under 
whom  he  claimed,  had  been,  for  time  immemorial,  owners  of  the 
said  township ;  that  the  said  sir  F.  Poole^  and  those  under  whom  he 
claimed,  had,  for  time  immemorial,  had  and  enjoyed;     and  that 
he  then  held  and  enjoyed,  and  was  entitled  to  the  tithe  of  com, 
grai^,  and  hay,  arising  in  the  said  township  of  Netherpoole^  as  be- 
longing to  the  said  impropriate  rectory ;  that  the  said  sir  F,  Poole 
and  his  ancestors,  and  those  under  whom  he  claimed,  and  their 
lessees  or  tenants,  had,  for  time  immemorial,  held  and  enjoyed  the 
hall  and  the  demesne  lands  of  Nethei-poole  exempted  from  the  pay- 
ment of  all  small  tithes,  Easter  dues,  offerings,  and  other  vicarial 
dues,  on  payment  of  a  certain  immemorial  modus^  pension,  or  cus- 
tomary payment  of  forty  shillings  a  year,  at  Easter^  to  the  vicar  of 
the  said  parish.     The  defendants  then  further  stated,  that  part  of 
the  said  parish,  called  ths  township  of  Overpoole,  was,  all  of  it,  they 
believed,  the  estate  and  inheritance  of  the  said  sir  F.  Poole;  that 
he  and  his  ancestors,  and  those  under  whom  he  claimed,  had,  for 
time  immemorial,  been  entitled  to,  and  had  taken  all  the  tithes  of 
corn  and  grain  within  Overpoole,  as  belonging  to  the  said  rectory 
impropriate ;  and  that  the  vicars  of  the  parish  had  immemorially, 
or  for  some  long  time,  by  virtue  of  some  endowment  or  prescription 
or  otherwise,  received,  taken,  and  enjoyed,  the  tithes  of  hay,  and 
all  small  tithes  in  kind,  arising  within  Overpoole^  or  some  payment 
in  lieu  thereof.     The  defendants  then  further  stated,  that  the  vicars 
of  the  said  parish  had,  by  virtue  of  some  endowment  or  prescription 
or  otherwise,  had  and  taken,,  and  that  the  plaintiff,  as  vicar,  was 
then,  by  virtue  of  some  endowment  or  prescription  or  otherwise, 
entitled  to,  and  had  taken,  the  tithes  in  kind  of  hay  and  hay-grass, 
and  Easter  dues,  and  other  small  tithes,   in  several  parts  of  the 
[  1069  ]  parish ;  that  in  other  parts  he  was  not  entitled  to  any  tithe  of  hay 
but  only  to  small  tithes  and  vicariaf  dues ;  and  that  in  other  parts 
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be  was  entitled  to  some  moduses  or  paynlcaits  in  lieu  of  such  small  or  1775. 
vicarial  tithes  or  dues.  .They  further  said,  that  they  did  not  know  jvovis 
whether  the  plaintiiF,  as  vicar  of  the  said  parish,  was  entitled,  by 
virtue  of  any  endowment,  prescription,  or  otherwise ;  or  whether 
be  bad  taken  the  tithe  of  agistment  in  any  part  of  the  parish  ;  or 
whether  the  former  vicars  were  entitled  to,  or  bad  taken  the  same. 
They  denied  that  the  vicarage  bad  ever  been  endowed  with  the 
tithes  of  hay,  hay-grass,  agistment,  or  any  small  tithes,  throughout 
the  whole  of  the  parish ;  and  insisted,  that  he  was  only  so  endowed 
out  of  particular  townships  or  places  therein ;  that  the  vicars  bad 
only  taken  and  enjoyed  such  tithes  partially  from  and  out  of  par- 
ticular parts  of  the  parish ;  that  in  other  parts  thereof,  the  persons 
entitled  to  the  rectory  were  entitled  to  and  bad  enjoyed  the  tithes 
of  hay,  hay-grass,  and  agistment  tithes;  and  that  they,  the  de- 
fendants, as  tenants  to  the  present  impropriator,  were  entided  to 
all  the  tithes  of  hay  and  hay-grass  arising  on  the  lands  occupied 
by  them  respectively  within  the  said  parish,  as  the  same  were 
part  of  the  demesne  lands  of  Netkerpoole.  They  admitted,  that 
they  had,  in  the  year  1771,  occupied  the  said  demesne  lands  of 
Netkerpoolfj  as  also  the  hall-honse  called  Pool  Hall  and  the  Dairy 
House :  and  set  forth  the  quantity  of  land  from  which  they  had  in 
that  year  mowed  hay  and  hay-grass ;  and  admitted  that  they  bad 
carried  the  hay  tliereof  away,  without  setting  out  the  tithe,  or 
making  the  plaintiff  any  satisfaction  for  the  same,  which  they  in- 
sisted they  bad  a  right  to  do,  as  the  tenants  of  the  said  sir  F.Poole, 
who  claimed  the  great  tithes  of  the  demesne  lands,  as  part  of  the 
rectory  impropriate.  They  also  admitted,  that  in  the  said  year 
they  withheld  all  their  small  tithes,  without  making  the  plaintiff 
any  satisfaction  for  the  same,  as  they  believed  no  small  tithes 
whatever  had  ever  been  paid  to  any  vicar  of  the  parish  for  the 
demesne  lands ;  and  they  insisted,  that  none  were  due  for  the  said 
lands,  except  the  said  yearly  sum  of  forty  shillings  in  lieu  thereof: 
and  that  the  vicars  had  till  that  year  received  the  same  in  full 
satisfaction  for  the  small  tithes  or  other  vicarial  dues  of  the  said 
demesne  lands. 

The  defendant  Whitehead  stated  in  substance  the  same  matters  Hie  InidU 
relating  to  the  plaintiff's  being  instituted  vicar  as  the  other  defend-  ^2te5kIL 
ants  had  done ;  and  denied,  that  the  vicarage  was  endowed  with  ton  wj  the 
the  tithe  of  bay  and  hay-grass,  or  that  be  was  entided  to  the  same  ut^Jha^- 
from  the  tenements  and  lands  he  occupied  in  the  said  year  in  the  ^<1  ^ 
township  of  Little  Sutton ;  and  he  described  the  lands  and  the  dutes m^ 
number  of  acres  they  contained;  and  said,  that  they  were  all  an-  d«emlicu 
dently  the  estates  and  inheritance  of  the  said  Cholmondeley  family 
under  the  afore-mentioned  grant ;  stating  the  tide  fully  in  his  answer, 
4»  the  other  defendant  had  done*    He  further  said,  that  the  plain- 
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tiff  had  some  times  at  Easter^  when  he  received  his  Easier  dues, 
received  some  payment  for  some  kinds  of  small  tithes  in  respect  of 
those  his  tenements,  which  were  no  part  of  the  demesne  lands,  viz. 
for  every  milch  cow,  three  half-pence ;  every  farrow  cow,  one  penny; 
for  a  servant,  two-pence;  offerings  for  himself,  three-pence;  for 
the  rest  of  his  family,  sixpence ;  and  one  penny,  called  the  house- 
penny  or  smoke-penny,  in  lieu  of  all  tithes  of  firewood  or  other 
things  used  and  consumed  in  the  house,  and  for  all  personal  tithes 
due  from  any  of  the  inhabitants  of  the  house  (except  Easter  offer- 
ings); a  garden-penny,  in  lieu  of  all  tithes  of  fruit  and  garden-stuff; 
an  hen -penny  in  lieu  of  fowls  and  eggs;  and  a  tithe-penny,  other- 
wise tin-penny,  otherwise  tithing-penny,  as  a  modus  in  lieu  of  all 
other  small  tithes  and  vicarial  dues  in  kind,  not  at  times  taken  in 
kind,  and  therein  excepted,  as  being  so  taken  in  kind  as  aforesaid, 
and  except  offerings ;  and  therefore  he  insisted,  that  the  plaintiff  was 
not  entitled  to  any  other  small  tithes  arising  within  the  said  parish* 
He  admitted,  that  in  the  yea^  1771  he  had  cut  hay  and  hay-grass 
upon  his  said  lands,  and  had  carried  the  same  away,  without  settmg 
out  the  tithe  thereof,  or  making  any  satisfacUon  for  the  same ;  and 
he  insisted,  that  he  had  a  good  right  so  to  do,  the  plaintiff  not 
having  any  right  thereto.  He  further  said,  that  he  had  tendered 
the  several  moduses  or  customary  payments  to  the  vicar. 

The  defendant  Davies  stated  the  same  in  respect  of  the  tenements 
and  lands  occupied  by  him  in  the  township  of  Great  Sutton. 

The  defendant  Whitehead  put  in  the  like  answer  for  her  tenements 
and  lands  lying  in  the  township  of  Great  Sutton. 

The  defendant  Maddock  put  in  the.  like  answer  for  his  farm  and 
lands  in  the  township  of  Whitby.  He  further  said,  that  no  tithe- 
hay  in  kind  had  ever  been  paid  or  was  payable  to  the  vicar  of  East 
Ham  for  any  of  the  lands  heretofore  part  of  any  of  the  tenements 
called  Bobinson^s  Tenement^  Salmon*s  Tenement^  or  Ughtfoofs  Tene- 
ment ;  but  that  in  lieu  thereof  there  had  been  annually  paid  by  the 
occupiers  of  the  said  tenements  respectively  to  the  vicar  the  follow- 
ing *  moduses:  the  sum  of  one  penny,  in  lieu  of  the  tithes  of  all  the 
hay  yearly  arbing  on  Robinson* s  Tenement ;  of  one  penny,  in  lieu 
of  tithe-hay  of  Salmon*s  Tenement;  and  the  same  for  Lightfbofs  Tene-* 
ment;  that  the  said  moduses  so  paid  had  usually  been  called  tilt-penny 
by  the  vicars  of  the  parish  and  by  others ;  that  the  same  were  payable 
by  the  occupiers  of  the  said  three  tenements  repectively  to  the  vicar 
annually  at  Easter ;  and  that  the  plaintiff  had  received  the  same 
to  Easter  1771 ;  and  he  set  forth  the  various  other  lands  which  he 
occupied,  and  which  of  them  paid  tithe-hay,  and  which  were  exempt 
from  such  payment;  and  averred,  that  he  did  not  believe  that  any 
part  of  the  separate  farms  occupied  by  him  were,  at  any  time  within 
the  memory  of  man^  inclosed  from  the  ancient  common  or  waste 


.   1 


CASES.  1071 

lands  lying  within  that  part  of  Whitby  which  was  within  the  parish      1775. 
of  East  Ham. 


Travis 

The  plaintiff  replied;  the  defendants  rgoined;  and  witnesses         v. 
were  examined  for  all  parties ;  and  after  hearing  counsel  for  several      ^^* 
days ;  and  receiving  a  great  body  of  evidence ;  the  judgment  of 
the  court  was  delivered  by  Eyre  B.  the  Lord  C.  B.  Snythe  being 
too  much  indisposed  to  attend. 

Eyre  B*  —  This  is  a  bill  brought  by  the  plaintiff,  who  is  vicar 
of  the  parish  oi  East  Ham  in  the  county  oi  Chester j  against  all  the. 
defendants,  who  are  six  in  number,  for  an  account  of  tithe-hay,  and 
against  two  defendants,    Oxton  and  Healings  for  an  account  of 
small  tithes  also.     The  plaintiff  claiming,  as  he  must  do,  under  an 
endowment,  five  out  of  the  six  defendants  absolutely  deny  that  the 
vicar  is  endowed  of  the  tithe  of  hay.     As  to  the  defendant  Maddox^  ^ 
he,  having  set  up  a  modus  by  his  answer  in  lieu  of  tithe  of  hay, 
does  admit,  that  the  vicar  is  sub  modo  endowed  of  this  species  of. 
tithe ;  and  the  same  observation  applies  as  between  the  defendant^ 
Oxton  and  Healings   respecting  the  vicar's  endowment  of   small 
tithes,  they,  having  set  up  a  modus  payable  to  the  vicar  in  lieu  of 
these  tithes. 

The  vicar  has  entered  into  proof  of  his  endowment  both  of  tithe  What  is 
of  hay  and  small  tithes.     No  instrument  or  endowment  in  writing  eridencv  of 
is  produced ;   but  the  plaintiff  has  read  evidence  of  the  vicar's  «>  eodow- 
liaving  enjoyed  those  species  of  tithes,  which  is  evidence  of  prescrip-  ^ithe  of  hay 
tion,  which  supposes  an  endowment     Upon  the  proo&  it  appears,  ^^  ^ 
that  there  are  eight  townships  within  this  parish;  that  tithe  of  hay  a  written 
in  kind  b  yielded  to  the  vicar  throughout  three  townships,  viz.  East  «ndowiiwit. 
Ham,  ChiUkrthomton,  and  Overpoole  /  and  in  part  of  two  townships, 
viz.  all  the  townships  of  Netherpoole  and  Hooton,  except  the  hall  and 
demesnes,  and  in  Whitby  for  the  lands  lying  in  that  part  of  Whitby 
which  is  in  the  parish  of  East  Ham,  and  belonging  to  houses  situated  [  1072  ] 
in  that  part  of  Whitby  which  is  in  the  parish  of  Stoke:  that  a  tilth- 
penny,  in  lieu,  as  all  the  witnesses  agree,  of  tithe-hay  has  been  paid 
to  the  vicar  throughout  the  township  of  Great  Sutton,  and  all  Little 
Sutton  except  die  Hall  and  demesnes,  and  for  the  rest  of  the  town- 
ship of  Whitby  lying  in  the  parish  of  East  Ham  ,-  and  lastly,  that 
a  composition,  which  certainly  may  have  been,  and  almost  all  the 
witnesses  agree  was  always  understood  to  be,  in  lieu,  inter  alia,  of 
tithe  of  hay,  has  been  paid  to  the  vicar  for  the  remaining  part  of  the 
parish  (that  is  to  say),  for  the  township  of  Netherpoole^  and  for  the 
two  Halls  of  Little  Sutton  and  Hooton.     In  addition  to  this  evi- 
dence there  has  been  read  an  extract  from  a  parliamentary  survey, 
in  which  it  is  stated,  that  there  is  belonging  to  this  vicarage  the 
tithe  of  bay  Childerthoniton,  Hoototi,  Overpoole  and  Netherpoole;  and 
it  is  in  proof,  that  the  impropriators  have  collected  tithes  of  com 
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1775.      the  payment  of  compositions  in  the  several  townships  is  admissible 
evidence  of  an  endowment.     And  so  far  I  think  we  steer  clear  of 


Travis 

▼.         all  the  authorities  which  have  been  cited. 


It  was  much  urged  to  us  upon  the  evidence,  that  the  vicar  was 
to  be  considered  as  endowed  of  a  portion  only  of  the  hay-tithes  of 
this  parish.  But,  unless  there  were  evidence  of  the  rector  or  some 
other  person  dividing  this  species  of  tithes  with  the  vicar  (the  con- 
trary of  which  is  in  proof)  there  seems  to  be  no  reasonable  ground 
for  narrowing  the  endowment,  which,  in  respect  of  all  the  other 
tithes  payable  to  the  vicar,  is  undoubtedly  general  throughout  all 
the  townships. 

The  vicar  having  proved  his  endowment,  the  defence  which  the 
defendants  have  insisted  upon  &lls  next  under  our  consideration. 

And  first  as  to  the  defendants,  Oxton  and  Heeding^  who  are  oc- 
cupiers of  all  the  lands  within  the  township  of  Nether  Pode^  against 
whom  an  account  is  prayed  of  tithe-hay  and  small  tithes.  These 
defendants  claim  to  be  entitled  to  the  tithe  of  hay,  hay-g^ass,  and 
agistment  of  the  lands  in  their  occupation  under  the  Poole  family, 
[  1075  ]  who  derive,  as  is  insisted  by  the  answer,  from  Hugh  Choimondelyy 
grantee  of  the  crown  of  the  rectory  of  Eastham  formerly  called  the 
rectoiy  of  Sutton,  and  parcel  of  the  possessions  of  the  abbey  of 
St.  Werburgh  in  Chester,  which  has  since  been  conveyed  in  parcels 
to  different  persons.  And  the  defendants  claim  to  be  exempt 
from  the  payment  of  all  other  small  tithes  and  vicarial  dues  upon 
payment  of  a  modus,  pension,  or  immemorial  annual  payment  of 
40^.  out  of  the  demesne  lands  of  Netherpool  in  lieu  of  all  small 
tithes,  oblations,  and  other  dues.  In  support  of  the  title  to  the 
tithe  of  hay,  hay-^grass,  and  agistment,  relied  upon  by  the  defendants, 
it  was  stated,  that  the  &mily  of  the  Pook  were  the  impropriate  rec- 
tors of  so  much  of  the  rectory  as  extends  through  the  Pools;  that 
of  common  right  the  Pool  &mily  were  therefore  entitled  to 'all  tithes 
whereof  the  vicar  was  not  endowed,  and  that  the  retainer  of  the 
tithe-bay  in  kind  in  Netherpool  was  a  clear  proof  that  the  vicar  was 
not  endowed  with  tithe*hay  in  Netherpool,  and  that  that  tithe  be- 
longed to  the  rectory.  It  turns  out  in  proof  that  the  estate  of  the 
Pool  &mily  was  never  parcel  of  the  possessions  of  the  abbey :  no 
conveyance  has  been  shewn  of  any  part  of  the  rectory  from  the 
Cholmondelef/  to  the  Pool  &mily,  nor  do  I  recollect  a  tittle  of  evi- 
dence in  the  cause  of  any  part  of  the  rectory  being  in  the  Pool 
family  before  the  year  1 75%  except  the  fact  of  their  retaining  the 
tithes  of  hay  for  Netherpool,  and  the  tithes  of  com  and  grain  in 
Overpool,  There  is  in  evidence  a  conveyance  in  October  1752 
of  a  rent  of  20s.  issuing  out  of  the  manors,  lordships,  or  townships  of 
Overpool  and  Netherpool  in  lieu  of  tithes  in  those  townships.  This 
convegnanoe  goes  a  considerable  length  towards  proving  that  the 
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rectoiy  even  as  to  Ooerpool  and  Netherpocl  is  yet  in  the  Chclmonde^     1775. 
ley  &mily,  or  at  least  was  in  them  so  late  as  the  year  1752,  up  to  . 

which  time  they  received  an  annual  payment  in  lieu  of  tithes  out  of        ▼. 
both  townships ;  and  that  accounts  for  the  Pool  family  retaining  the      ^**^ 
tithes  of  the  rectory  up  to  that  time  upon  the  ground  of  composi- 
tion, not  title;  and  one  reiit  issuing  out  of  both  townships  in  lieu 
oi  tithes  in  both  townships  without  distinction  affords  neither  proof 
nor  presumption  that  the  rector  is  entitled  to  different  species  of 
tithes  in  one  township  and  the  other.     And  as  to  the  retaining  of 
the  tithes  of  hay  in  Netherpoot,  the  primd  facie  evidence  arising  from 
that  is  fully  rebutted  by  the  general  evidence  in  the  cause,  that  the 
rector  is  entitled  to  the  tithe  of  corn  and  grain  only ;  that  the  vicar 
is  entitled  to  tithe  of  hay;  that  he  does  in  fact  take  it  in  kind  in 
Ooerpool^  and  that  he  receives  a  composition  for  it  in  Netherpoolf  . 
which  alone  accounts  for  the  retainer.     We  are  of  opinion  there-    [  1076  3 
fore  that  these  defendants,  Oxton  and  Healings  have  totally  failed 
in  their  proof  of  title  to  the  .tithe  of  hay,  hay-grass,  and  agistment; . 
and  therefore  the  vicar's  endowment  being  proved,  if  there  were 
not  any  more  in  the  cause,  it  should  seem  that  the  vicar  is  entitled 
to  a  decree  of  an  account  for  these  tithes  in  kind.    As  to  the  modui 
set  up  by  these  defendants  in  lieu  of  small  tithes,  oblations,  and 
other  dues,  it  is  agreed  on  all  hands  that  no  tithes  in  kind  have 
been  received  by  the  vicar  from  Netherpool  within  the  memory  of 
the  witnesses ;  that  there  has  been  a  composition  paid  to  the  vicar 
by  the  occupiers  cX  Netherpool  in  lieu  of  something :  the  parties  differ 
as  to  the  ^ptanhtm  of  the  composition,  to  what  it  has  extended,  and 
upon  the  question,  whetiier  it  is  binding  or  temporary,  in  respect 
of  the  proportion  it  bears  to  the  real  value  of  the  tithes.'  Upon  that 
quanUm^  the  plaintiff's  witnesses  say,  the  keep  of  a  horse  or  a  cow 
is  a  part  of  the  composition,  which  two  witnesses  upon  the  part  of 
the  defendants  deny,  and  state  to  be  merely  gratuitous.  And  whereas 
the  answer  sets  up  this  composition  as  a  modm  in  lieu  of  small 
tithes;  the  witnesses  on  both  sides  agree,  that  the  composition  is  « 

as  well  for  hay,  hay-grass,  and  agistment,  as  for  small  tithes :  and 
tiiere  is  some  slight  evidence  that  it  does  not  extend  to  fees  for 
burials,  marriages,  Sfc.  What  the  composition  is,  and  to  what  it 
extends,  must  be  settled  before  we  can  reach  the  question  of  the 
rinkness  of  it :  and  this,  as  Mr.  Maddox  for  the  defendant  truly 
observed,  is  not  properly  matter  of  law,  but  of  argument  inferring 
fact.  These  are  questions  therefore  proper  for  an  inquiry  before  a 
jury,  and  they  will  be  all  open  to  discussion  upon  an  issue :  and 
tb^refcMre  we  incline  to  direct  an  issue  upon  the  rnqdus  pleaded,  with 
liber^,  as  usual,  to  indorse  the  postea ;  and  we  are  of  opinion  that 
the  direction  upon  the  other  pait  of  these  defendants  case  should 
be  reserved  till  after  the  trial  of  this  issue.  It  was  with  a  view  to 
Vol.  III.  P 
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1775.  this  I  said  if  there  was  nothing  more  in  the  cause  there  ought  ta 
..  be  a  decree  for  tithes  in  kind  of  hay.  The  finding  upon  the  issue 
▼.  directed  may  have  an  important  ^ect  upon  the  other  part  of  the 
case.  If  upon  the  finding  it  should  appear,  that  the  defendants 
have  mistaken  that  part  of  their  case,  but  that  there  is  in  &ct  a  good 
modus  which  covers  all  the  tithes  demanded  by  the  bill,  which 
without  prejudice  to  the  argument  upon  the  rankness  stands  in 
point  of  fact  confessed  upon  the  plaintiff's  own  evidence;  it  will  be 
to  be  considered,  whether  the  court  is  so  entangled  in  its  forms  as 
to  be  obliged  to  decree  an  account  of  tithes  in  kind  against  the 

t  1077  3  truth  and  justice  of  the  case.  The  counsel  for  the  defendants 
have  pressed  for  an  issue,  whether  the  vicar  is  entitled  to  the  tithes 
demanded ;  but  as  we  are  satisfied  with  the  evidence  of  the  en- 

Supim  797.  dowmentf  which  distinguishes  this  case  firom  that  of  Gnie  and  Ball : 
we  think  the  issue  ought  to  be  upon  the  modus  and  not  upon  the 
endowment 

The  defendant  Whitehead^  whose  case  is  next  to  be  considered, 
is  the  occupier  <^  ^ve  tenements  in  the  township  of  LiMe  Sutton^ 
three  of  which  he  is  also  the  owner  of.  He  by  his  answer  states 
the  township  of  LUtle  SutUm  to  have  been  parcel  of  the  posses- 
sions of  the  abbey,  and  to  have  been  granted  to  Hugh  Chdmonddey ; 
that  the  grantee  enjoyed  the  tithe  of  com  and  grain  and  hay 
through  that  part  of  the  township  which  was  not  demesne :  that 
the  purchasers  of  estates  sold  off  by  Hugh  Chohnonddey^  and  the 
defendant  amongst  others,  purchased  all  the  tithes  of  hay,  hay- 
grass,  and  agbtment  of  their  estate,  and  have  ever  since  enjoyed  those 
tithes ;  and  so  in  an  awkward  manner  he  derives  a  sort  of  title  in 
himself  to  the  tithe  demanded  in  respect  of  three  tenements;  and 
in  the  owner  of  the  other  two,  of  which  he  is  only  the  occupier. 
This  defendant  also  states  a  tilth-penny  to  be  payable  to  the  vicar 
<^  Ldttle  Sutton^  but  does  not  apply  it  to  the  tithe  of  hay.  Without 
resorting  to  the  act  of  parliament  of  6  Geo.  2.  read  in  evidence, 
which  makes  it  impossible  that  the  defence  should  be  true,  upon  the 
^  rest  of  the  evidence  there  is  so  little  colour  for  it,  that  I  am  surprized 
to  find  it  stated  in  an  answer  taken  upon  oath.  It  appears,  that  the 
grantee  of  the  lands  in  this  township  was  also  grantee  of  the  rectory, 
and  therefore  he  enjoyed  such  tithes  as  he  was  entitled  to,  as  rector : 
the  tithes  of  com  and  grain,  which  are  the  only  tithes  which  have 
been  in  feet  collected  throughout  any  part  of  the  parish  for  the 
rector,  still  remain  in  the  rector.  Weeker^  one  of  the  witnesses  in 
the  cause,  is  or  was  his  tenant  of  these  tithes  in  LitUe  Sutton.  De- 
fendant Whitehead  must  have  known  that  these  tithes  were  in  fact 
not  sold,  though  I  am  willing  to  give  him  credit  for  not  knowing  or 
not  remembering  that  an  act  of  parliament  restrained  the  rector 
firom  selling  the  tithes  belonging  to  the  rectory  in  Littk  Sutton. 
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Thflt  the  tithe  of  com  and  gnua  was  not  sold  was  enough  to  put     1775. 
WUiehead  upon  his  guard  not  to  hazard  an  assertion  that  die  tithe    "^^Z^ 
of  hay  had  been  sold,  without  first  informing  himself  whether  there         ▼. 
was  a  probabili^  or  a  possibiii^  of  its  being  true.     The  language      ^'^ 
of  the  answer  betrays  a  consciousness  of  the  fact  of  the  tithes  be- 
longing to  the  rectory  never  having  been  sold :  for  the  answer  states 
die  grantee  to  have  enjoyed  the  tithes  of  com,  grain,  hay,  hay-grass,  C  1078  ] 
and  agistment;  and  then  states  that  he  purchased  the  tithes  of  hay, 
hay-grass,  and  agistment,  taking  no  notice  of  the  tithe  of  com  and 
grain,  nor  attempting  to  account  for  the  selling  off  the  tithe  of  hay, 
and  reserving  the  other  tithes.     Now  what  is  the  evidence  offered 
by  this  defendant  of  his  having  purchased  these  tithes,  or  of  angr 
other  purchaser  of  estates  in  this  township  having  purchased  them? 
It  was  observed  by  Mr.  Skynner^  that  he  had  not  even  produced  his 
own  purchase-deed  as  an  apology  for  his  answer.  He  has  not  made  it 
appear  that  the  grantee  ever  took  upon  himself  to  convey  this  species 
of  tithes  with  any  one  estate  within  the  township.     Comparing  the 
answer  with  the  proof,  the  whole  is  a  piece  of  sophistry  built  upon 
the  single  £ict  of  tithe-hay  in  kind  having  never  been  collected  in 
the  township  in  the  memory  of  the  witnesses.    Not  having  been 
collected,  it  was  retained ;  being  retained,  it  was  enjoyed  by  the 
purchasers  of  the  estates :  if  so,  it  must  have  been  purchased  with 
the  estates  of  the  grantee :  and  if  the  grantee  sold  it,  he  must  have 
had  it  to  selL     But,  unfortunately  for  this  argument,  all  the  wit- 
nesses apply  the  tiltii-penny,  which  the  defendant  acknowledges  has 
been  paid  to  the  vicar  in  Utile  Sutton^  to  the  tithe  of  hay ;  whicli 
account^  for  the  titiie  of  hay  never  having  been  collected  in  kind, 
and  at  once  refutes  the  whole  argument     Mr.  Whitehead's  defence 
being  thus  clearly  falsified,  we  are  of  opinion  that  he  must  be 
decreed  to  account  for  tithe  of  hay  in  kind  and  with  costs.     If  it 
should  be  objected  tiiat  here  likewise  the  plaintiff  has  shewn  that 
there  is  a  modus  payable  in  lieu  of  tithes  of  hay,  and  therefore  he 
ought  not  to  recover  tithes  in  kind  against  his  oWn  shewing,  though 
the  defendant  has  fiiiled  in  the  defence  he  has  set  up ;  I  answer,  that 
it  will  be  sufficient  for  the  present  to  say,  that  the  &ct  of  the  pay- 
ment of  this  pecuniary  composition,  which  is  called  a  modusi  being 
established  with  little  or  no  contrariety  in  the  evidence^  and  it  being 
objected  to  as  a  modus  upon  a  ground  of  law  and  not  of  fact,  it  is 
now  ripe  for  the  opinion  of  the  court,  and  it  so  happens,  that  we 
are  called  upon  to  decide  upon  it  in  the  case  of  another  defendant; 
and,  consequentiy,  then  will  be  the  proper  time  to  dispose  of  this 
objection.        .  - 

The  defendant  Davisj  whose  case  comes  next  in  order,  is  the 
occupier  of  three  tenements  in  the  township  of  Great  Sutton ;  and 
he  states  the  same  sort  of  tide  to  the  tithe  of  hay,  hay-grass,  and 
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1775.     agistment,  in  the  owners  of  those  tenementSi  as  Whitehead  has  set 

Trauii      ^P  *^  ^^  owners  of  estates  in  Little  Sutton.     Upon  the  evidence 

▼.         •there  is  this  difference  between  the  two  cases.  The  tithes  belonging 

*r^7Q ^  to  the  rectory  in  Great  Sutton  have  been  sold  to  the  purchasers  of 
estates  there.  But  it  is  in  evidence  that  these  tithes  were  collected 
before  they  were  sold :  that  tithes  of  corn  and  grain  only  were 
received  or  even  demanded  by  the  rector ;  and  the  evidence  to  the 
tilth-penny  is  the  same  here  as  in  Little  Sutton.,  Under  such  cir- 
cumstancesi  if  the  impropriator  had  taken  upon  himself  to  convey 
tithe  of  hay  to  the  purchasers  of  the  estates  in  Great  Sutton^  they 
could  have  taken  nothing  under  the  conveyance :  but  in  this  respect 
Davis  is  in  the  same  case  with  Whitehead ;  he  has  offered  no  evi- 
dence of  any  such  conveyance :  therefore  as  the  objection  in  the  case 
Gff  Whitehead  applies  to  this  defendant,  he  must  be  decreed  likewise 
to  account  in  the  same  manner.  The  defendant  Bateman  is  occupier 
of  a  farm  inclosed  from  the  Waste  of  Great  Sutton  in  1735,  and  as 
I  take  it,  now  belonging  to  the  Cholmondeley  family,  who  as  rectors 
are  entitled  to  the  tithes  of  corn  and  grain  arising  thereon.  This 
defendant  claims  to  be  entitled  to  tithe  of  hay,  hay-grass,  and  agist- 
ment, upon  the  same  ground  of  enjoyment  of  these  tithes  by  the 
grantee  of  the  abbey,  as  has  been  insisted  upon  by  the  other  de- 
fendants. This  defendant  had  less  to  prove  than  the  other  defend- 
ant, for  be  is  not  incumbered  with  a  proof  of  a  purchase  of  the 
tithes  from  the  grantee :  but  he  fails  totally  in  the  proof  which  was 
necessary  for  him  to  make  in  common  with  the  other  defendants, 
namely,  the  fact  of  the  enjoyment  of  this  species  of  tithes  by  the 
grantee,  and  therefore  he  must  stan4  or  fall  with  tiiem.  And  in 
this  case  there  is  no  colour  of  objection  to  the  plaintiff's  titie  to  re- 
*  cover,  except  the  general  objection  of  a  defect  of  proof  of  an  en- 
dowment; for  the  tilth-penny  could  not  possibly  be  made  to  apply 
to  this  case  of  a  new  inclosure.  Some  stress  was  laid  upon  the 
words  ^*  tithe  of  hay"  having  crept  into  a  mortgage  made  by  some 
of  the  Cholmondeley  family^  which,  it  was  said,  brought  tiiis  case 
within  the  principle  of  the  case  ofFanshaw  and  Eotheram  before  my 

Iiiftmii77.  Lord  Northington.  But  it  was  satisfactorily  answered  at  the  bar, 
that  the  language  of  a  mortgage-deed,  not  followed  by  possession  or 
evidence  of  enjoyment,  could  in  no  case  avail  in  the  least;  ancl  that 
nothing  could  be  more  unlike  the  case  of  Fanshaw  and  Eotheram^ 
where  there  was  evidence  of  a  long  uninterrupted  possession  and 
enjo3rment  under  a  series  of  family  settiements:  so  that  as  to  this 
defendant,  he  must  account  likewise  with  costs. 

I  come  now  to  die  case  of  the  defendant  Maddock^  who  defends 
separately. — He  is  an  occupier  of  land  in  the  township  of  Whitby : 

C  1080  ]  h^  has  taken  up  the  defence  which  two  of  the  three  last-named  de- 
fendants have  rejected.  I  mean,  the  modus  of  a  penny  called  the 
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tilth-penny.  He  states,  that  in  the  township  of  Whitlnf  there  is  a  1775. 
modus  of  a  penny  called  a  tilth-penny  in  lieu  of  the  tithe  of  hay  for  Xra^ 
e?ery  ancient  tenement  payable  by  the  occupier  at  Easier;  and  he  ▼• 
states  the  hmds  in  his  occupation,  consisting  of  five  closes,  to  have  '^^^ 
been  parcel  of  such  ancient  tenements  as  have  immemorially  paid 
a  tilth-penny.  There  is  some  evidence  on  the  part  of  the  plaintiff 
to  show,  that  two  of  these  closes,  that  is,  Mudwett  and  Long  Crofts 
were  parcel  of  ancient  tenements  belonging  to  houses  situate  in  that 
part  of  Whitby  which  is  in  the  parish  otSioke;  which  Maddock  ad- 
mits are  to  pay  tithe  of  hay  in  kind.  But  the  weight' of  the  evi- 
dence is,  they  are  part  of  RMhsotCs  and  Salmon*8  two  tenements, 
belonging  to  houses  situate  in  that  part  of  Whitby  which  is  in  the 
parish  of  Eastham.  The  case  is  therefore  brought  fairly  to  the 
point  upon  the  modus^  whether  there  is  such  a  modus  as  the  defend- 
ant has  set  up.  One  witness  only,  Anne  Charmky,  speaks  to  the 
tithe  of  hay  in  kind  having  been  rendered  to  the  vicar  in  Whitby  / 
and  that  is  a  single  instance  only,  viz.  for  the  Inn  Jack^  part  of 
Edward/s  tenement :  all  the  rest  of  the  witnesses  and  several  terriers 
agree,  that  no  tithes  in  kind  have  ever  been  paid.  The  terriers 
say,  Whitby  is  freed  from  the  tithe  of  hay  by  the  payment  of  a 
tilth-penny  for  every  house.  The  witnesses  say,  that  a  tilth-penny 
was  payable  in  lieu  of  the  tithe  of  hay  by  the  occupier  of  each  farm- 
house having  lands  holden  therewith.  One  witness,  Sjobert  Hayes^ 
in  another  part  of  his  evidence,  adds,  that  he  understood  the  tilth- 
penny  to  extend  to  cover  fields  ancientiy  belonging  to  ancient  farm- 
houses :  his  evidence  goes  to  support  the  modus  laid  by  the  defend- 
ants for  specifick  lands.  But  he  is  not  supported  in  his  under- 
standing of  the  modus  by  any  of  the  other  witnesses,  and  the 
whole  tenor  of  the  evidence  is  against  it,  and  determines  the  pay- 
ment of  the  tilth-penny  to  be  for  lands  occupied  with  a  house  with- 
out specification  more  or  less.  Critchleyj  one  of  the  witnesses, 
says,  that  the  lands  which  formerly  composed  the  tenements  within 
those  townships  where  the  tilth-penny  b  paid,  lie  intermixed,  having 
been  taken  from  one  farm  and  added  to  another,  so  that  no  body 
but  one  intimate  with  the  whole  town,  or  who  has  lived  a  long 
time  therein,  can  give  so  perfect  an  account  as  could  have  been  given, 
when  the  tenements  were  holden  separate.  It  is  in  proof^  that 
Maddock  and  the  other  two  defendants.  Whitehead  and  DaviSf  all 
held  three  or  more  tenements  which  the  witnesses  remember  to  have 
been  holden  separately,  for  each  of  which  when  holden  separately  a  r  iQSf  j 
tilth-penny  was  paid.  And  yet  Critchley  says  expressly,  that  he 
collected  one  penny  and  no  more,  as  the  tilth-penny  from  each  of 
those  defendants;  plainly,  because  he  considered  the  modus  as  pay- 
able for  the  lands  holden  with  a  fiurm-house  indefinitely,  and  not 
for  spea&ck  lands.    The  same  witness  says,  if  a  considerable  part 
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1775.  of  the  lands  belonging  to  a  farm-house  were  taken  from  it,  and 
j,^.  added  to  another  farm;  yet  if  any  land  besides  a  garden-spot  was 
V.  left  and  was  mowed,  he  continued  to  collect  the  tilth-penny.  This 
*^  pursues  the  same  idea  of  a  payment  for  lands  more  or  less.  It  is  in 
proof  that  in  all  the  townships  there  are  houses  which  have  now  no 
lands  belonging  to  them,  but  formerly  had  lands,  and  paid  the  tilth- 
penny.  The  decrease  of  houses  having  lands  within  the  memory  of 
the  witnesses  is  stated.  In  Whitby  they  are  decreased  from  14 
to  9 ;  and  CriUhley  says  he  collected  only  nine  tilth-pennies.  In 
Great  Sutton  they  are  also  reduced  from  14  to  9;  iii  Uttk  Sutton 
from  18  to  8 :  and  no  witness  speaks  of  more  than  one  tilth-penny 
paid  by  the  occupiers  of  any  of  the  consolidated  tenements.  An 
argument  was  drawn  from  the  names  of  the  tenements  continuing 
the  same  for  a  great  length  of  time :  but  those  names  did  not  ap- 
pear to  be  of  any  antiquity ;  many  of  them  being  the  names  of  the 
tenants  whom  the  witnesses  remembered  to  have  first  occupied 
them,  and  the  preserving  of  the  names  of  former  occupiers  is  in 
great  measure  accounted  for  by  the  usage  in  the  parish  to  rate  to 
the  church-ley,  as  it  is  called,  by  tenements. 
^  Upon  the  whole,  therefore,  there  seems  to  be  no  doubt  as  to  the 
&ct  of  there  having  been  a  usage  to  pay  a  tilth-penny  for  every 
house  having  lands  belonging  to  it,  without  specification  or  regard 
to  quantity.  There  is  as  little  doubt  that  this  usage  is  diflTerent  from 
that  which  is  laid  as  a  modus  by  the  defendant  Maddock  for  specifick 
lands  composing  an  ancient  ten^nent.  Notwithstanding  which, 
if  the  usage  whicli  is  proved  could  be  supported  as  a  modus^  we 
should  not  incline  to  decree  an  account.  Not  that  the  cases  cited 
in  prohibition  stand  in  our  way,  (for  in  prohibition  it  is  always  a 
question  of  jurisdiction  ;and  any  thing  that  shews  that  the  eccle- 
siastical court  ought  not  to  have  thikt  jurisdiction  is  su£Scient  to  refuse 
a  consultation :)  but,  because  the  reasoning  which  weighed  with  us 
in  the  case  of  OMon  v.  Healing,  would  also  govern  this  case. 
This  consideration  makes  it  necessary  to  inquire  into  the  legality 
of  the  i7io(fo5  proved.  As  to  which  it  has  never  been  contended, 
that  such  8  modus  could  be  supported.  But  the  counsel  for  the 
[  1082  ]  defendant  assuming  against  the  clear  result  of  the  evidence,  that 
the  modus  proved  was  for  specifick  lands,  have  argued  that  the 
severance  does  not  destroy  the  modus  ^  that  it  is  not  necessary 
that  all  should  remain  in  one  hand;  that  every  man  who  holds 
a  part  is  liable,  as  in  the  case  of  a  rent-charge,  and  that  it  is  suffici- 
ent that  the  vicar  is  not  without  hb  remedy.  All  which  is  very 
true,  and  would  be  to  the  purpose,  if  the  modus  were  as  they  state 
it.  But  it  being  clearly  otherwise,  and  being  a  recompence  for 
a  tithe  wholly  uncertain,  fluctuating  in  its  amount,  shifting  accord- 
ing to  the  changes  in  the  occupation  of  lands,  to  be  reduced  to  a 
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single  peony^  if  not  to  be  wholly  annihilated,  it  seems  impossible     1 775. 

to  support  it    This  is  so  dear  upon  prindples,  I  need  not  look      2V«im 

for  authorities.     However,  the  case  of  Turton  v.  Clayton^  of  which         ▼• 

there  is  a  loose  note  in  Bunb.  80.  *  seems  to  be  in  point    A  hay-  ^  g^ 

penny,  say  the  court,  is  unreasonable,  for  if  a  man  has  60  acres  ess* 

of  hay,  he  pays  only  one  penny;  and  if  he  lets  them  to  60  several 

persons,  they  shall  pay  one  penny  a  piece.    The  converse  of  the 

proposition  would  have  put  the  unreasonableness  in  a  stronger 

light,  and  would  be  exacdy  the  present  case ;  that  is,  if  60  persons 

pay  eadi  one  penny,  and  they  let  their  land  to  one,  one  penny 

only  shall  be  piud.    And  in  &ct  this  defendant,  Maddockf  appeara 

in  18  years  time  to  have  consolidated  so  many  tenements  or  parts 

of  tenements  in  the  township  of  Whitby  as  have  increased  hia 

rent  from  4/.  to  170/.    If  this  modus  cannot  be  supported,  there 

is  nothing  in  the  way  of  the  account  prayed  by  the  bill  against  this 

defendant,  and  also  against  the  other  defendants,  Whitehead^  BaU^ 

man^  and  Dainsj  who  are  occupiers  of  lands  in  those  townships  in 

which  the  usage  of  the  tilth-penny  has  prevailed,  against  whom  I 

have  already  stated  there  must  be  an  account  unless  this  modus  can 

be  supported.    And  therefore  upon  the  whole  the  directions  are,, 

that  the  parties  go  to  trial  of  the  issue  upon  the  modus  set  up  by  the 

defendants,  Oxton  and  Healings  with  liberty  to  indorse  the  postea 

as  usual,  and  that  there  be  an  account  decreed  for  tithe-hay  ia 

kind  against   Whitehead^  Bateman,  and  DaviSf  with  costs.     As 

against  the  defendant  Maddockf  inasmuch  as  he  has  set  up  a  de^ 

fenee  as  fidrfy  as  he  could  do  to  make  a  tolerable  case  to  give  him 

a  chance  of  success  upon  a  true  jground  of  defence,  that  is,  that  no 

tithes  in  kind  have  been  received;  we  think  he  had  a  good  colour 

to  make  die  defence  he  did,  and  as  to  him  the  decree  ought  not  to 

be  with  costs.    It  is  my  duty  to  observe,  though  my  Lord  Chief  [  i08S  [^ 

Baron  and  my  brothers  have  agreed  with  me  in  the  decree  we 

are  to  pronounce,  I  alone  am  answerable  for,  I  am  afraid,  many 

enors  and  mistakes  which  may  be  found  in  the  reasons  which  have 

been  drawn  up  during  the  course  of  the  sittings  in  a  hurry ;  there-^ 

fere  I  am  bound  to  take  them  upon  myselC    You  will  try  the  issue 

at  SnT^wwunfm 

The  defendant  Oxton  and  others,  on  the  2Sd  of  January  1777f 

the  defendant  Whitehead  being  dead,  petitioned  for  a  rehearing ;. 

and  it  was  on  the  same  day  granted,  upon  the  defendant's  making 

the  usual  deposit 

The  plaintiff  revived  the  suit  against  the  executors  of  White' 

head:  and  on  the  16th  day  of  April  1777,  on  the  application  of 

die  executors,  the  original  cause  was  also  ordered  to  be  reheard  as 

totiiem* 
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Travis 

Oxton* 
Befaearing. 


1775.         The    cause  came  on  accordingly  to  be  reheard;    and  upon 
hearing  counsel  several  days,  and  reading  the  proo&  and  exhibits 
which  had  been   read  on   the  former  hearing;    and -on  reading, 
on  behalf  of  the  plaintiff,  two  terriers  of  the  parish  of  Eastham^ 
remaining  in  the  consistory  court  of  the  bishop  of  Chester^  the  one 
of  them  taken  in  the  year  1696,  the  other  in  1709,  and  the  fol- 
lowing additional  evidence  on  behalf  of  the  defendants,  that  is  to 
say,  several  depositions  taken  in  the  cause  ;    an  exhibit  marked  L 
being  by  an  order  of  the  court  to  be  produced  at  the  rehearing, 
viz.  ^^  A  table  of  titlies  due  in  the  parish  of  Eastham^  accordingly 
•*  as  they  have  been  formerly  received  by  WiUiam  Seddon  and 
**  George  Beckett^  vicars  of  the  parish  of  Eastham ;"  in  which  was 
the  following  clause,  nnz.    ^^  Easter  dues  in  Whitby  and  the  two 
<^  Suttons :  no  hay ;  no  tithe-calves ;  no  mortuaries ;  only  a  penny 
'<  a  cow;    and  from  every  house  a  tilt- penny;''  the  cause  was 
ordered  to  stand  over;  «nd  on  the  1st  otjuly  I???)  the  judgement 
of  the  court  was  delivered. 
MS.'  Lord  C.  B.  Srm/the*  —  On  the  rehearing  of  this  cause,  it  has  been 

insisted,  that  the  vicar's  right  to  the  tithe  in  question  does  not  suf- 
ficiently appear;  and  that,  in  all  cases,  the  vicar's  right,  if  disputed, 
ought  to  be  tried  at  law. 

There  is  no  such  rule  in  a  court  of  equity  that  all  disputed  &cts 
should  be  tried  at  law ;  where  indeed  there  is  a  contrariety  of  evi- 
dence, and  a  doubt  is  created  in  the  court,  there,  it  ought  to  be 
tried  by  a  jury.  In  the  present  case,  it  is  proved,  that  the  impro- 
priators receive  tithes  of  corn  and  grain  only.  If  the  impropria- 
tors demanded  the  tithe  in  question,  it  ought  to  be  tried  at  law : 
[  1084  ]  that  was  the  case  of  Carte  v.  Ball.  In  this  case  the  issue  already 
Supra  797.  j;j.g^^gj  must  be  tried.  The  tilt-penny  is  not  insisted  upon  as  a 
modus  by  the  defendants  who  have  reheard  the  cause.  The  tithing- 
table  speaks  of  the  tilt-penny  as  paid  for  hay,  not  as  a  modus*  This 
cause  is  merely  for  a  subtraction,  not  binding  any  right;  and  as  I 
am  satisfied  with  the  vicar's  right  as  proved,  I  think  no  issue  ought 
to  be  directed  to  try  it 

Eyre  B.  said,  he  had  given  his  opinion  fully  before,  and  saw  no 
reason  to  change  it;  and  therefore  declined  giving  his  reasons. 

HotJiam  B.  said,  he  was  not  present  at  the  former  decree,  and 
therefore  would  give  his  opinion.  —  ^^  It  has  been  said  that  the 
court  of  Exchequer  has  not  an  original  jurisdiction  in  cases  of 
tithes,  but  that  it  is  only  incidental  and  collateral  as  to  discovery 
and  account  But  it  is  to  be  recollected  that  there  is  a  marked  dis- 
tinction between  the  court  of  Chancery  and  the  court  of  Exchequer. 
The  court  of  Exchequer  is  a  court  of  revenue,  as  well  as  a  court 
of  equity ;  and,  as  a  court  of  revenue,  it  had  always  an  original 
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jurisdiction  over  tithes.     Tithes  were  always  part  of  the  posses-     1775. 
sions  of  the  crown ;  and  it  is  the  peculiar  duty  of  this  court  to      ^^^^ 
protect  such  property  as  belongs  to  the  crown. ,  From  the  earliest        t. 
reports  or  records  of  law,  it  appears  that  the  court  of  Exchequer      ^^^^ 
have  uniformly  exercised  this  power  over  tithes ;  and  even  were 
the  point  problematical,  the  constant  practice  of  the  court  for  so 
many  centuries  would  now  warrant  the  exercise  of  such  immediate 
and  absolute  jurisdiction.     This  is  merely  a  case  of  subtraction : 
the  rector  does  not  claim,  nor  ever  seems  to  have  claimed.     In 
Carte  v.  Ball  the  rector  actually  claimed,  and  therefore  it  was 
proper  to  try  the  right  by  a  jury.     A  modus  is  often  allowed 
without /a  trial;   and  yet  in  a  case  of  subtraction,  that  is  a  decree 
on  the  right.    It  is  objected  that  the  vicar  has  not  stated  his  evi- 
dence.    It  is  not  necessary  to  state  it     The  question  then  is  only, 
whether  it  shall  be  tried  at  law.     As  to  Oxton  and  Healing  an  issue 
is  directed ;   and  in  such  a  bill  as  this,  I  think  it  not  necessary  to 
try  the  right  of  the  vicar.     It  appears  to  me  sufficiently  from  the 
evidence  in  thb  cause,  that  the  impropriators  have  not  received 
dthe  of  hay,  and  that  the  vicar  has.     Ucn/d  v.  Mortimer  proves,  fikipraiosa 
that  payment  of  tithe  in  one  part  of  the  parish  is  evidence  of 
right  to  it  in  another.    There  is  no  doubt  that  the  tilt-penny  is 
paid  for  hay;  the  natural  construction  of  the  tithing-table  is,  that 
the  tilt-penny  is  paid  for  hay.     I  think  the  decree  ought  not  to  be 
varied  in  part.'' 

Perryn  B.  having  been  counsel  in  the  cause  for  the  defendants  [  1085  ] 
declined  giving  any  opinion. 

The  court  therefore  ordered  the  decree  to  be  affirmed. 

From  these  decrees  the  defendants  appealed  to  the  House  of 
Lords,  for  the  following  (among  other)  reasons: 

1 .  That  although  a  rector,  whether  lay  or  appropriate,  is  entitled 
to  tithes  of  common  right,  and,  on  a  bill  brought  by  him  for  tithes, 
has  nothing  more  to  prove  than  that  he  is  rector ;  and  it  is  in- 
cumbent on  the  defendant  to  prove  an  exemption  or  discharge,  or 
a  title  to  the  tithes ;  yet  the  case  of  a  vicar  is  totally  different;  and 
it  is  as  clear  and  settled  a  rule,  that  when  there  is  a  rector,  primd 
facie  all  the  tithes  in  the  parish  belong  to  him,  as  that  in  order  to 

support  a  bill  by  a  vicar  for  tithes  in  kind,  he  must  prove  his  right 
to  such  tithes,  which  must  be  either  by  showing  an  actual  endow- 
ment, or  by  prescription  or  usage. 

2.  That  the  respbndent  in  this  case  has  not  produced  or  proved 
any  actual  endowment  of  the  vicarage,  nor  has  he  given  any  evi- 
dence of  the  taking  or  receipt  of  any  tithe-hay  in  kind,  in  the  said 
townships  of  Great  or  Little  Stilton^  by  any  of  his  predecessors ; 
bat  the  only  evidence  on  which  he  founds  his  claim  to  the  tithe 
of  hay  from  the  appellant's  several  fkvvasf  is,  the  payment  of  the 
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1775.  said  penny,  called  a  tilt-penny,  which  some  witnesses  (who  are 
j^^^  all  common  country  people)  for  the  respondent  have  said,  they 
▼.  were  informed  or  they  believed  was  paid  for  tithe-hay,  but  in  a 
^*'"*  very  vague  and  partial  way  (often  observable  in  depositions),  and 
without  giving  any  reasons  for  such  beliei^  or  saying  how  or  by 
whom  they  were  so  informed,  and  so  as  not  to  be  admitted  as  legal 
evidence;  that  by  such  sort  of  oral  testimony,  the  respondent  en- 
deavours at  this  day,  after  an  immemorial  enjo3nnent  to  the  con- 
trary, to  apply  the  tilt-penny  as  a  payment  for  tithe^  and  yet  in  a 
manner  not  to  be  good  as  a  modusy  but  still  as  evidence  to  supply 
the  want  of  endowment  and  enjoyment,  and  by  such  means  to 
come  at  the  tithe-hay  in  kind  from  the  appellant's  farms,  though  it 
appears  by  the  tithe-table,  which  was  in  the  respondent's  pewer, 
that  the  tilt-penny  was  from  every  house;  and  the  respondent  not 
having  alleged  or  charged  any  thing  in  his  biU  relating  to  the  said 
tilt-penny  in  any  manner,  it  was  impossible  for  the  appellants  to  give 
any  answer  to  such  his  evidence,  or  to  examine  any  witnesses  to  con- 
tradict it,  or  to  cross-examine  the  witnesses  produced  by  him,  or  to 
say  any  thing  relating  thereto*  And  the  evidence  produced  and 
read  by  the  respondent  in  support  of  his  claim,  and  relating  to 
[  1086  ]  the  tilt-penny,  was  much  too  loose  and  inconclusive  for  a  court 
of  equity  to  make  a  decree  in  favour  of  the  respondent,  a  vicar,  in 
the  first  instance,  for  payment  of  a  tithe  in  kind,  against  common 
right,  and  which  neither  he,  nor  any  of  his  predecessors,  had  ever 
before  taken,  enjoyed,  or  claimed,  and  particularly  so,  as  no  evi- 
dence ought  to  have  been  suffered  to  have  been  read  to  matters, 
which  were  not  charged  or  alleged  by  the  bill,  or  in  issue  between 
the  parties  in  the  cause. 

3.  That  the  claim  to  tithes  is,  in  its  nature^  a  legal  claim,  and 
the  right  to  tithes  a  legal  right;  and  in  the  case  of  a  bill  filed  in  a 
court  of  equity  by  the  respondent,  a  vicar,  for  the  payment  of 
tithes  in  kind,  and  the  vicar^s  right  to  the  said  tithes  being  denied 
by  the  defendant's  answer,  and  the  evidence  proving  that  he  never 
had  enjoyed  or  received  the  tithes  demanded,  and  he  having  given 
no  dear  evidence  of  hb  righ't  thereto^  it  is  submitted  by  the  appel- 
lants, that  a  court  of  equity  (which  has  no  orguial  jurisdiction  in 
matters  of  tithe,  but  gives  relief  in  ccmsequence  of  the  account 
prayed)  ought  not,  in  the  first  instance,  to  have  decreed  in  favour 
of  the  respondent,  and  thereby  (in  effect)  established  his  right ; 
but  ought  either  to  have  left  him  to  his  remedy  at  law  for  the 
recovery  of  the  tithe  of  hay,  or  have  directed  an  issue  to  try  whether 
the  respondent,  as  vicar  of  Eastham^  was  or  was  not  endowed  of 
the  tithe  of  hay;  upon  which  issue,  and  a  vivd  voce  examination 
of  the  witnesses,  the  question  would  certainly  be  better  imd  more 
fully  discussed  and  decided,  than  it  could  be  by  the  court  of  Ex* 


CASES.  1086 


chequer  opon  the  depoeitioiis ;  and  when  the  most  material  part  of  1775. 
the  eridenoe  was  taken  and  receiYed,  it  was  impossible,  as  before  jvnwt 
mentioned,  for  the  appellants  to  give  it  any  answer.  ▼• 

4.  That  besides  the  aforesaid  reasons,  it  is  an  additional  objection 
to  the  decree,  as  to  the  relief  given  against  the  appellant  Elizabeth 
Bateman^  that  the  &rm  occupied  by  her  has  not  been  inclosed 
from  the  waste  above  forty  years;  and  therefore  there  could  be 
no  pretence  that  the  penny  called  the  tilt-penny  was  in  respect  of 
that,  and,  consequently,  no  satis&ction  whatsoever  could  be  pre- 
tended to  have  been  ever  paid  in  lieu  of  tithe-hay  of  that  fiurm,  and 
the  respondent  had  no  evidence  in  support  of  his  right  to  the  tithe- 
hay  arising  thereon. 

5.  That  it  is  certain,  that  the  appellants  and  the  former  occu- 
piers or  owners  of  their  fiums,  have,  from  time  immemorial, 
invariably  taken  and  enjoyed  the  hay  arising  therefrom  for  their 
own  use,  without  paying  any  tithe  thereof;  and  it  never  was 
conc^eived  by  any  of  them  that  they  paid  any  satis&ction  for  the  [  1(M7  j 
same;  and  therefore  the  appellants  humbly  insist,  that,  in  favour  of 

such  loo^  enjoyment,  a  grant  of  such  tithe-hay  ought  to  be  pre- 
sumed by  every  court  of  justice  to  have  been  made  by  the  person 
or  persons  capable  of  making  the  same. 

6.  That  for  the  reasons  aforesaid,  and  as  the  cl^m  to  the  tithe 
of  hay  in  kind,  made  by  the  respondent,  was  never  made  by  any 
former  vicar  of  die  parish,  nor  by  him  untU  several  years  after 
he  became  vicar  thereof;  and  as  the  appellants  did  no  more  than 
drfend  what  they  apprehend  they  have  a  legal  right  to,  and  pre- 
serve the  ancient  usage  in  the  parish;  they  humbly  apprehend 
that  the  court  of  Exchequer  ought  not  to  have  decreed  them  to  pay 
the  respondent  the  costs  of  the  suit. 

On  the  other  hand  the  plaintiff  in  aflSrmance  of  the  decrees, 
urged  the  following  (among  other)  reasons: 

1.  Because  the  defence  of  the  several  appellants  stands  clearly 
iUsified  in  every  material  point,  the  executors  of  the  kte  WUliam 
Whiteheadf  in  particular,  being  now  presenting  this  appeal  in  direct 
opposidon  to  an  act  of  parliament,  which  makes  it  impossible  that 
the  defence  of  their  testator  could  be  true. 

9L  Because  the  tilt-penny  modusj  proved  in  the  cause,  was  ob- 
jected to  in  the  court  below,  on  the  ground  of  law,  and  not  of 
&ct ;  and  therefore  was  ripe  for  the  judgement  of  the  court. 

3.  Because  no  length  of  time  can  give  sanction  to  a  bad  modus. 

4.  Because  an  appeal,  like  the  present,  following  two  hearings, 
in  the  court  below,  of  ten  days'  continuance,'  and  two  unanimous 
decrees  in  that  courts  after  six  months'  mature  deliberation,  in 
fevoor  of  the  respondent,  seems  (not  so  much  to  bespeak  the  efforts 
of  parties  presuming  themselves  injuied,  and  seeking  redress,  as) 
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1 775.     to  betray  the  determined  purpose  of  a  powerfbl  combination,  proved 
2»„^      in  the  cause,  to  harass,  and,  if  possible,  to  destroy  an  unsuj^rted 
▼.         individual. 

'^^^  On  the  26th  of  January  1779,  after  the  arguments  of  counsel 

had  been  heard  at  the  bar  of  the  House,  Lord  MansJSdd  spoke  as 
follows : 
^^nfiiusk  "  ^y  Lords,  This  question  has  taken  up  some  days  of  your 
Lordships'  time.  li  takes  its  rise  from  a  bill  filed  in  the  court  of 
Exchequer  by  the  respondent,  who  is  vicar  of  the  parish  of  East" 
haniy  against  the  occupiers  of  land  in  that  parish ;  and  in  that  bill 
he  states,  that  he  is  endowed  of  tithe  of  hay  and  small  tithes  through- 
out  the  parish.  He  states  that  these  tithes  have  been  subtracted, 
[  1088  ]  some  by  some  occupiers,  and  others  by  other  occupiers:  that 
some  of  the  occupiers  have  subtracted  the  tithe  of  hay  for  one  year, 
and  others,  who  are  not  now  before  this  House,  have  subtracted 
the  payment  of  small  tithes  for  one  year;  and  he  prays  an  account, 
and  payment  of  such  tithes,  your  Lordships  will  observe  for  one 
year  only.  He  does  not  suggest  that  there  is  any  question  of 
right  whatever:  he  does  not  suggest  that  there  is  any  dispute  upon 
a  question  of  right ;  he  does  not  suggest  that  any  modus  is  pre- 
tended :  he  does  not  make  the  impropriator  a  par^ ;  but  brings  his 
bill  upon  a  clear  case  of  endowment  only  for  non-payment  of 
tithes  of  hay  in  kind,  and  that  for  one  year  only ;  so  that  it  comes 
into  the  equity  side  of  the  court  of  Exchequer  for  consequential 
relief,  on  a  dear  legal  right,  which  «is  to  discover  the  quantity  and 
value  of  the  tithes  so  subtracted,  and  to  obtain  the  payment  of 
them.  To  this  bill  the  defendants  answer.  They  say,  he  is  not  en- 
dowed of  tithe  of  hay,  but  that  tithe  of  hay  belongs  to  the  impro- 
priator ;  that  they  have  purchased,  as  to  their  own  lands,  the  tithes 
of  hay  in  Great  and  LUUe  Sutton  ;  that  they  purchased  them  fi'om 
the  impropriator,  they  having  been  immemorially  enjoyed  with  the 
lands ;  and  that  is  the  way  in  which  they  claim  to  have  purchased 
them.  They  say,  that  a  modus  of  a  penny  a  house  is  paid.  This  is 
awkwardly  stated  in  the  answer,  but  they  believe  a  penny  a  house  is 
paid  (called  the  tilt-penny)  for  all  small  tithes  not  paid  in  kind. 

Upon  these  pleadings  the  parties  go  to  proof.  In  their  ex- 
amination the  appellants  do  not  prove  diat  they  have  purchased  the 
tithe-hay  of  the  impropriator,  otherwise  than  as  they  have  purchased 
the  lands  in  Great  and  Little  Sutton^  (all  which  townships  were  in 
the  abbot  of  Chester  the  appropriator),  and  that  the  lands  are  free 
from  tithe-hay,  by  immemorial  enjoyment  therewith.  And  that 
is  the  way  they  say  they  have  purchased  these  tithes ;  in  no  other 
sense  have  they  purchased  them.  As  to  this  penny  payment,  they 
prove  nothing  as  to  its  being  a  pension ;  they  prove  nothing  as  to. 
its  ever  being  paid  as  a  modus  or  composition  for  small  tithes;' 
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tbey  give  a  sort  of  eviilenoe  as  if  the  impropriator  at  least  claimed     1775. 
the  tithe  of  hay,  because  they  produce  from  the  begimiing  of  1690,      x^a^ 
odd,  a  series  of  mortgages,  in  which  tithe  of  hay  is  alleged  as  a        t. 
part  of  the  security*     But  it  comes  out  in  the  proof  without  con-         ^* 
tradiction,  that  beyond  the  memory  of  man  or  writing  no  tithe  of 
hay  was  paid  to  the  vicar  from  the  hamlets  of  Great  and  Little 
Sutton  ;  and  it  comes  out  by  an  exhibit  made  above  a  hundred  years 
ago,   because  it  is  a  table  of  the  payment  of  tithes  and  vicars  [  1089  ] 
dues  in  the  time  of  the  two  vicars  mentioned ;  the  first  was  vicar 
in  1637,  the  last  in  1667,  and  he  died  in  1692  or  169S;  therefore 
it  is  near  a  hundred  years  ago  since  the  time  of  his  death ;  there, 
the  memorial  is,    **  No  tithe-hay  is  paid."      This  comes  out  in 
evidence.     But  the  plaintiff,  the  vicar,  has  examined  many  wit- 
nesses, and  produces  many  exhibits,  by  which  he  thinks  this  propo- 
sition is  manifest;   that  the  manner  of  paying  the  tithes  in  these 
townships  was  by  paying  a  penny  a  house,  called  the  tilt^penny, 
as  for  hay  only ;  that  this  manner  of  payment  was  such  as  by  law 
never  had  a  legal  existence,  because  it  is  unreasonable,  and  never 
could  arise  from  any  contract ;  that  having  been  erroneously  paid, 
though  it  might  be  paid  by  voluntary  agreement,  yet,  unless  it  is 
such  as  may  be  presumed  to  have  had  a  legal  beginning,  it  does  not 
bind  beyond  that  consent:  therefore  he  contends  that  by  his  evi- 
dence he  has  proved  that  this  was  the  mode  of  paying  the  tithe  of 
hay ;  that  by  law  it  cannot  be  supported  as  a  modus ;  therefore  it 
must  have  been  by  agreement,  and  the  consequence  is,  that  he 
must  have  been  endowed  of  the  tithe  of  hay  in  kind,  or  he  could 
not  have  received  diis  modusj  which  he  so  contends  was  for  hay. 

Upon  the  hearing  of  the  cause  the  court  of  Exchequer  are  of 
opinion,  and  they  decree,  the  vicar  an  account  of  the  tithie  of  hay ; 
and  in  that  decree  they  virtually  determine  these  points :  they  de-. 
temune^  that  in  fact  it  was  sufficiendy  proved  to  their  satis&ction, 
that  the  manner  of  paying  tithe  of  hay  in  these  townships  was  by 
a  penny  a  house :  they  determine,  if  the  fact  was  so,  that  that  pay- 
ment never  could  have  a  legal  beginning  and  tlierefore  was  void 
in  law :  they  determine,  that  though  it  was  erroneous  and  void,  it 
presumes  the  endowment  of  tithe-hay  as  much  as  the  payment  of 
tithe-hay  in  kind  could  have  done :  because  the  impropriator  coidd 
only  give  the  tithe  to  the  vicar ;  therefore  they  have  holden,  that 
that  payment  proved  the  endowment;  they  have  holden  farther, 
that  in  proving  such  an  endowment  (though  the  case  of  a  vicar  is 
very  different  from  that  of  a  rector)  by  law  he  was  entitled  to  the 
tithe  of  hay  in  kind,  as  in  the  case  of  a  rector.  The  defendants 
contended  on  the  bill,  as  they  do  now  on  their  appeal,  that  the 
court  ought  not  to  have  made  that  decree  without  having  the 
ri|;ht  of  the  vicar  legally  trie^;  that  the  cause  ought  to  be  sent  to 
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1775.     a  jury  on  the  r^t  of  the  vicar.    The  court  were  of  a  diflferent 
opinion^  and  upon  the  hearing  and  at  die  rehearing  they  unani- 


▼.  mously  *made  an  immediate  decree.  From  that  decree  there  m  this 
ViOQ0 1  ^PP^  ^  y^"^  Lordships,  and  the  single  point  on  the  qipeal  is, 
that  there  should  be  an  issue  to  try  the  l^^al  right ;  that  the  issue 
should  be  directed  to  try,  whether  the  vicar  was  endowed  of  the 
tithe  of  hay.  This  the  appellants  argue  on  two  grounds:  lst> 
That  the  conclusion  does  not  follow,  supposing  the  fiust  to  be  true^ 
which  the  vicar  contends  for,  that  a  penny  was  paid  for  every 
house  as  for  hay.  ddly,  By  the  rule  of  the  comnum  law  a  vicar 
claims  by  his  endowment :  he  receives  here  a  pecuniary  payment 
of  which  he  was  endowed  in  lieu  of  tithe,  and  such  endowma[it 
was  of  the  money.  Upon  that  part  of  the  argameat^  if  the  case 
rested  there^  as  to  the  endowment  being  of  mcmey  in  lieu  of  tithe^ 
I  do  not  at  present  see  any  gronnd  to  diflfer  from  the  court  of  Ex- 
ehequer.  It  is  well  known,  that  in  more  ancient  times^  when- 
ever there  was  an  appropriation  of  lands  to  a  religious  house, 
there  was  a  perpetual  vicarage^  and  that  vicarage  was  to  be 
endowed*  There  were  three  ways  in  which  a  rdigious  house 
that  had  the  land  appropriated  to  tbeBOf  (and  it  often  happened 
that  they  had  the  proper^  of  the  greatest  part  of  the  lands), 
there  were  three  subjects  with  which  the  vicarage  might  be  en- 
dowed. It  might  have  lands  by  way  of  agreement:  it  m^ht 
have  a  pension  by  way  of  charge  issuing  out  of  the  religious  houses 
if  they  gave  a  pulsion,  they  did  not  give  the  tithes ;  and  if  they 
gave  the  tithes,  they  did  not  give  a  pension.  Another  way  of  en- 
dowing was  with  a  parcel  of  the  parsonage,  with  all  the  small  tithes^ 
or  tithe  of  hay,  perhaps  tithe  of  com,  particular  parts  of  the  great 
tithes.  But  when  a  pension  is  given,  (and  there  great  confusion, 
in  my  apprehension,  has  arisen  in  the  argument),  they  say  that 
money  was  given  instead  of  the  tithe:  it  is  incorrect,  for  it  is 
money  given,  and  no  tithes.  It  is  indpossible  to  give  money  as  a 
satis&ction  for  tithes :  money  is  given  and  no  tithes.  The  vicar, 
they  say,  had  such  an  annual  sum  of  money  instead  of  tithes;  no, 
the  impropriator  gave  him  no  tithes  there,  but  money  only. 
Where  there  is  a  pension,  if  this  is  a  pension,  it  is  no  argument  of 
the  right  to  tithes  in  kind.  A  religious  house  could  not  endow 
a  vicar  with  tithes  in  kind,  and  then  make  an  agreement  with 
him  that  those  tithes  should  be  paid  in  a  manner  contrary  to  law. 
They  shall  not  give  him  tithes,  and  then  say,  he  shall  take  them  in 
a  way  the  law  says  could  not  have  a  legal  banning.  The 
evidence  of  the  pa3nnent  of  money  in  the  lieu  of  tithes  is  then  an 
evidence  of  the  endowment  of  the  tithes.  What  Mr.  Mansfield 
[  1091  ]  s&ys  has  weight  on  that  question,  that  where  a  modus  is  set  up  in 
an  answer  to  a  bill  brought  by  a  vicar,  and  that  modus  is  con- 
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danned  on  the  fiioe  of  it,  die  Ticar  has  aright  to  the  tithes  in  kind,     1775. 
because  it  is  evidence  of  the  endowment  of  the  tithes.     Who  is 


to  have  them  ?  they  cannot  go  to  the  rector,  he  has  given  np  all        v. 
i^ht  to  them.    Who  is  to  have  them,  but  the  vicar?    Therefore      ^^"^"^ 
I  am  not  inclined  to  differ  from  the  court  of  Exchequer  on  that 
point,  because  it  would  be  attended  with  bad  consequences  in  all 
bad  modtdseSf  that  are  so  pleaded. 

There  is  another  ground  on  which  the  defimdants  contend  there 
ihould  be  a  trial  at  law,  that  is,  with  regard  to  the  &ct  itself 
whether  this  poiny  has  been  paid  and  received  as  a  manner  of 
paying  tithes  of  hay.  There  are  many  arguments  which  seem  to 
have  very  great  weight;  and  deserve  your  Lordship's  serious  con- 
siderationy  whether  that  ought  not  to  be  tried,  and  whether  a  court 
of  equity  has  a  right  to  decree  upon  depositions.  I  must  just  sum 
them  up  to  your  Lordships. 

The  first  is^  the  nature  of  the  claim.  It  is  a  claim  against  im* 
memorial  possession  and  enjoyment,  and  it  is  to  overturn  properQr 
wUch  people  have  thought  themselves  secpre  in  now  beyond  all 
memory  of  writing  or  man.  That  is  a  very  un&vourable  daim, 
and  a  claim  that  every  court  of  justice  would  greatly  discountenance. 
It  is  a  right,  a  leg^  right;  and  a  court  of  equity  cannot  set  aside 
or  decide  as  to  the  consequences  of  that  legal  right;  to  determine 
a  ri^t  against  constant  possession,  — to  determine  a  right  against 
constant  usages  against  constant  enjo3nnent.  There  is  nothing 
courts  of  justice  cannot  presume  in  favour  of  possession.  Pos- 
SQsaon  is  every  thing;— -estates  are  bought  by  it.  —  Sudi  a  claim 
is  always  reprobated.— But  here,  a  court  of  equity,  on  a  question 
arising  on  a  l^al  right,  proceed  in  the  first  instance  to  determine 
it^  and  to  make  a  decree. 

There  is  another  rig^t  which  they  go  upon  for  the  respondent, 
which  is  the  medium  by  which  he  endeavours  to  shake  what  has 
been  quiet  for  centuries,  that  is,  a  penny  has  been  paid  for  every 
house  and  for  hay.  Yet  it  is  immemorial  usage.  The  written 
testimony  is  rather  dark  and  wants  clearness,  as  to  the  nature  of  the 
practice  upon  it,  arising  firom  what  witnesses  say,  whose  testimony 
is  never  taken  down  in  written  depositions,  as  it  is  in  evidence  in 
open  court  vivd  voce*  But  if  there  is  any  thing  uncertain  in  matters 
of  rights  it  is  of  course  to  be  tried  by  a  court  of  common  law ;  and 
in  a  variety  of  cases  where  it  is  on  such  a  right,  the  counsel  do  not 
read  their  brieb,  there  must  be  an  issue  of  course. 

I  now  proceed  to  consider  the  nature  of  the  evidence.    It  is  not  [  1092  ] 
because  the  weight  of  the  evidence  is  on  oiie  side  or  the  other,  that 
the  right  is  to  be  determined  by  a  court  of  equity.    I  know  no  case 
where  a  court  of  equi^  decree  on  a  right  that  they  do  not  go  on 
this  groondy  that  it  is  clear  beyond  contradiction^  and  without  a  pos-^ 
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1775.     sibiliii/  of  its  being  otherwise.    But  there  is  a  leaning  in  all  juries 

.       to  determine  against  tithes :  therefore  there  are  many  precedents^ 

T.         where  upon  the  evidence  coming  home  quite  clear  upon  a  modus. 

set  up  or  a  right,  a  decree  has  been  made  without  sending  it  to 

ajury. 

I  shall  now  consider  what  objections  have  been  made  to  this 
evidence.    In  the  first  place  as  to  the  negative  evidence,  that  the 
impropriator  has  not  now  the  tithes,  I  think  it  by  so  means  proves 
it;  It  is  very  equivocal,  for  the  impropriator  was  the  owner  of  all 
the  lands  in  Great  and  Little  Sutton:  no  tithe-hay  has  ever  been 
paid;  none,  because  the  lessees  and  purchasers  occupied  it  them- 
selves witii  the  lands.     It  is  to  be  supposed,  that  when  he  lets  them 
to  his  tenants,  the  impropriator  lets  them  tithe-free  at  greater  fines 
or  rents;  therefore  it  does  not  follow  but  that  originally  tithe-hay 
might  have  been  paid  in  kind  to  the  impropriator.     The  arguments 
from  the  parliamentary  survey  do  not  at  all  conclude  by  any  means, 
and  therefore  that  is  not  decisive  to  prove^  that  they  did  not  pay 
such  tithes.     The  next  thing  is  upon  the  nature  of  this  payment. 
They  say  for  the  respondent,  a  modus  is  paid  by  every  house  for  hay. 
It  is  a  very  extraordinary  payment,  very  difficult  to  concave.  What, 
a  penny  a  house  for  hay  !     Is  hay  made  in  the  house,  my  Lords,  or 
spent  in  the  house  ?    A  smoke-penny,  or  a  healrth-penny  for  a  house 
iiJa.1.      is  very  natural  and  well  understood,  my  Lords.     Now  what  says  the 
so^yeM^*  written  evidence  ?  tiiere  is  not  one  piece  of  it  tiiat  states  what  the 
More  the     modus  is  for.     The  table  of  fees  and  the  two  terriers  are  produced. 
UedMiss?  "^^^^  ^  ^^  &ct?  why  expressly,  that  no  tithe  of  hay  is  paid.  The 
bMn  date,    fiul  is,  a  penny  is  paid,  but  for  every  house ;  for  what  else  die  penny 
lemnlY'de-   ^  p^ddy  or  if  for  any  land,  or  on  what  account,  they  do  not  say.  But 
tomined  la  the  terriers,  which  is  very  remarkable,  of  ]  696  and  1707,  say  free  of 
Dr.  Grofu,  tithe-hay ;  but  a  penny  is  paid  for  every  house,  and  then  tibey  say 
11  Co.  16.    /at  that  time)  "  on  what  account  we  know  not.**    It  is  paid  by  every 
memorial     house,  but  they  pay  not  hay :  what  is  covered  by  the  penny  we 
payment      cannot  tell.     And  next  comes  the  parol  evidence.    And  here  some 

for  a  bouse  ,  , 

was  a  good  of  the  witnesses  say,  it  was  paid  for  land  occupied  with  the  house, 

piiyiiMnt  m   y^^^e  that  land  more  or  less,  and  if  there  is  no  land,  the  penny  is  not 

might  be      to  be  paid.     Others  say,  it  was  paid  for  ancient  tenements,  and  the 

f^!°^^^    land  ^anciently  occupied  with  those  tenements.  But  there  is  no  cer- 

*[109S  ]  tainty  from  this  testimony ;  and  there  are  other  circumstances,  my 

Lords,  that  weigh  a  great  deal.     It  is  argued,  that  the  appellants 

were  rather  surprized  (though  I  do  not  think  they  were)  as  to  the 

house-penny  being  reputed  to  be  due  in  lieu  of  some  tithes.   I  believe 

they  were  apprized  of  it,  and  were  aware  that  they  could  not  support 

it,  if  set  up  as  a  modusj  and  therefore  did  not  set  it  up  as  a  modus  : 

for  one  of  the  defendants,  Maddocksy  as  to  Whitby ^  did  plead  it  as  a 

modus :  and  a  wita^s  says,  that  Whitehead  saidf  it  was  paid  for 
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tithe-hay.  I  do  not  therefore  think  the  appellants  were  surprized  1775. 
in  that;  but  I  do  think  they  were  surprized  as  to  the  nature  of  the  ^m^ 
daim,  and  what  the  vicar  meant  to  offer  as  proof  of  the  endow*  v. 
ment.  They  plead  no  modus,  therefore  they  had  no  need  to  prove  ^*^* 
a  modus  .*  the  vicar  stated  no  modus,  therefore  they  had  no  need  to 
plead  or  prove  a  modus;  and  there  they  were  well  advised.  The 
vicar  oomes  here  to  set  up  a  modus  to  make  use  of  it  as  evidence  of 
his  endowment,  and  then  in  his  own  way  to  knock  it  on  the  head 
by  such  his  own  proof^  as  ill^al,  and  so  to  let  himself  into  the 
tithes  in  kind.  There  never  existed  a  case,  I  believe,  in  the  whole 
practice  of  the  law,  of  just  such  a  ground  so  proved.  I  do  not 
believe^  my  Lords,  any  one  remembers  a  vicar  coming  to  set  up 
a  modus,  and  then  damn  it,  as  not  being  a  l^al  modus,  and  thence 
draw  an  argument  of  his  right  to  tithes  in  kind.  There  was  a 
stronger  case  before  Lord  Hardwicke  where  he  decreed  on  an  en^ 
dowment.  It  is  the.  case  of  Carte  {a),  whose  name  is  very  well. flopn 797. 
knofwn  as  an  historian.  There  was  a  bad  modus  paid :  after  his 
brother's  cteath  he  brought  a  bill  for  the  tithes  in  kind;  he  had 
gotten  the  abbot  ^Lyra  to  fiimish  him  with  the  endowment.  The 
occupiers*  set  up  a  contributory  payment  to  the  amount  of  the  modus 
paid  out. of  the  lands:  one  paid  Ss^  another  Ss^  and  so  on,  filling 
up  die  sum:  thqr  pleaded  that  as  a  modus  for  all  tithes.  But  upon 
the  evidence  my  Lord  Hardwicke  doubted  whether  it  was  suffi- 
dendy  proved  to  have  been  paid  as  a  modus,  and  that  it  might  be 
a  pension ;  and  therefore  he  said,  he  must  prove  an  endowment ; 
and  he  directed  this  issue^  whether  the  vicar  was  endowed  of  the 
tithes  daimed'  by  the  bilL  The  &te  of  it  was,  that  he  was  not  en- 
dowed. That  was  a  stronger  case  than  the  present,  because  they 
had  agreed  in  the  modus* 

Now  at  the  bar^  and  in  the  court  bdow,  no  distinction  has  been 
made^  as  to  the  nature  of  the  issue  to  be  directed,  if  an  issue  is  to  be 
directed ;. but  it  is  taken  for  grranted,  that  it  must  be  on  the  right  of  [  1094  ] 
the  ^car,  whether  or  no  he  was  endowed.  I  own  I  have  had  great 
difficulty  about  it,  because  I  think  directing  the  issue  in  that  form 
is  leaving,  that  to  the  jury  as  a  matter  of  &ct;  if  tithes  in  kind  have 
in  any  manner  eo  nomine,  if  they  have  been  paid  in  any  manner, 
thon^  illegally,  it  is  equally  evidence  of  the  right  to  the  tithes,  and 
the  necessary  consequence  in  point  of  law,  I  should  think,  is  that  the 
vicar  must  have  the  tithes  in  kind,  if  the  modus  is  set  aside.  Leav- 
ing that  to  die  jury,  every  juryman  may  say,  the  evidence  before  me 
is  a  payment  of  money ;  I  cannot  say  whether  he  is  endowed  of  tithes 
m  Idndy  I  know  nothing  of  the  legal  consequence.  The  fact  in 
point  of  appeal  here  is,  what  the  jury  are  not  warranted  to  pay  the 


(a)  S  Atk.  496. 

Vou  lU.  Q 


1094  CASES. 

1775.     least  re^^ard  to ;  the  case  for  tliem  to  try  is,  vhether  the  vicar  i$ 

y^  .       endowed  pf  the  tithe  of  hay.     If  there  should  be  a  trial  on  this  part 

V.         of  the  case,  I  am  not  struck  with  the  consequence  of  it,  that  it 

^'^^"'      might  shake  all  those  cases  which  are  established  in  the  courts  of 

equity,  that  if  a  vicar  has  a  modus  set  up  against  him^  that  of 

course  there  must  be  an  endowment  of  the  tithes  in  kind  to  th^ 

vicar,   afler  the  modus  is  condemned,  that  they  should  direct  an 

issue  to  know  whether  he  was  endowed  of  it,  pr  no;  and  the 

counsel  say,  the  practice  is  so,  and  here  no  modus  is  pleaded  by 

the  appeUants.    In  my  own  mind,  I  think  whai  will  maintain  the 

justice  of  the  case  is,  to  direct  an  issue  upon  the  very  &ct    Es 

Jacto  oritur  Jus  /  if  the  fact  is  determined,  the  law  follows  of  course; 

an  inquiry  being  directed  on  the  fact,  the  fact  necessarily  involves 

the  law.  Courts  of  justice  direct  issues  for  their  own  conscience  to 

i^ply  it  to  the  fact  of  the  case.     What  I  propose  to  your  Lordships 

therefore  is,  to  direct  an  issue  to  be  tried  between  the  parties, 

whether  the  tiU-penny  paid   by  the  occupiers  of  houses,   within 

the  townships  of  Great  and  IMtle  Sutton^  to  the  vicar  of  the  parish 

of  Easiham,  has  been  paid  as  a  modus  and  composition  in  lieu  of 

tithe-hay,  with  liberty  to  indorse  the  po^ea.    Your  Lordships 

$iee,  in  these  &cts,  the  respondent  is  to  prove  the  affirmative :  if 

the  appellants  can  prove  that  this  is  a  pension,  the  issue  will  be  with 

them :  if  they  can  prove  the  money  applied  to  a  modus  as  for  small 

"  tithes,  the  issue  will  be  with  thenk    The  great  objection  to  the 

issue  is,  it  is  to  set  aside  a  modus^  and  the  occupiers  have  not  stated 

the  modus.     How  was  it  paid,  and  for  what?  is  the  question.     The 

jury  may  inquire  into  the  facts,  and  they  will  then  see^  whetlier  it 

is  a  good  or  a  bad  modus  i  if  a  good  moduSf  the  vicar  will  not  have 

[  1095  ]  a  right  to  tithes  in  kind;  if  it  is  a  bad  moduSj  he  will  have  a  right. 

I  therefore  propose  to  your  Lordships,  that  the  court  of  Exchequer 

direct  a  trial  at  law  in  the  county  of  Chester  upon  the  following 

issue,  <^  Whether  the  tilt-penny  paid  t^y  the  occupiers  of  the  houses 

within  the  townships  of  Great  and  Uttk  Sutton  to  the  viqar  of  the 

parish  of  Eastiamj  has  been  paid  as  a  modus  or  composition  in  lieu 

of  tithe-hay,  with  liberty  to  indorse  tbeposteoj  reserving  all  further 

consideration  in  the  case  for  an  after  time.'' 

Decree  of        It  was  therefore  ordered,  that  the  decree  of  the  court  of  Exche^ 

Ezi^quer   V^^^  ^  reversed ;  and  the  above  issue  was  directed  to  be  tried  at 

reTersed;      the  next  summcr  assizes  for  the  county  of  Sakpj  instead  of  the 

reeled.         county  of  Chester. 

Found  ^  The  issue  was  accordingly  tried  at  Shrewsbury  at  the  following 
^'^atitbe-  '^"^'^^  assizes,  when  the  jury,  which  was  special,  found,  that  the 
penny  bad  tilt- penny  had  been  paid  to  and  accepted  by  the  vicar  in  the  very 
^^l^^     words  of  the  issue.    The  other  issue  as  to  the  modus  of  405.  a*year 

•ccq»ted  by  tin  vicv  u  a  modui  or  composition  in  lieu  of  tithe-hay. 
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pftjraUe  by  OsUm  and  Healing  in  fieu  of  the  mall  tithes  of  the  de-     1775. 
mesne  lands  of  Netherpoole  was  likewise  tried  at  the  same  assizes,      _.  -r 
and  a  verdict  was  found  in  fiivonr  of  the  modus*  t. 

A  new  trial  was  moved  for  on  the  issue  respecting  the  tilt-penny  ^'^^' 
modus  and  refused;  and  on  25th  NcH).  1779,  the  cause  came  on 
(o  be  heard  on  the  equity  reserved,  when  the  court  ordered  the 
defendants  OxUm  and  Healing  to  pay  the  arrears  of  the  modus  of 
40is»  found  by  the  verdict ;  and  on  their  undertaking  to  do  so^  the 
bill  to  be  dismissed  as  against  them,  without  costs  either  at  law  or 
in  equity :  and  they  further  ordered  an  account  to  be  taken  of 
what  was  due  from  the  defendants.  Whitehead,  Davis,  and  Bateman^ 
respectively  for  the  tithes  in  kind  of  hay  demanded  by  the  bill,  and 
that  the  said  several  defendants  should  pay  what  should  be  reported 
<kie  to  the  plaintiff  on  account  thereof,  together  with  his  costs  both 
at  law  and'ln  equity  with  respect  to  the  tithe  of  hay. 

N.  B.  When  this  cause  first  came  on  io  the  court  of  Exchequer,  HS. 
die  defendant's  counsel  objected  that  there  was  a  want  of  proper 
pasrties,  none  of  the  land-owners,  except  the  defendant  W.  White* 
heady  a  Iand«owner  as  to  part  of  the  tenements  in  his  occupation, 
nor  the  impropriator  being  parties  to  the  suit ;  and  that  the  vicar's 
right  being  denied,  they  ought  to  have  been  parties :  and  in  sup- 
port of  this  otgection  the  case  of  Hooper  v.  Lethridge,  Bunb.  291.  SapraTos. 
was  dted.  But  the  court  over-ruled  the  objection;  in  which 
opimon  Ei^e  B«  states,  that  he  agreed  singly  on  the  ground  of 
inoonvenience.  I  took  it,  says  he,  that  though  there  was  no  strict  [  1096  ] 
efajecdon  for  want  of  parties,  but  the  court  could  make  a  decree 
between  these  parlies ;  yet  that  the  court,  if  they  saw  upon  the 
openiag  or  on  the  suggesticm  of  the  defendants*  that  other  parties 
Gtaimed  an  interest  in  the  same  thing,  and  that  there  might  be  fur- 
ther Iit%Btion,  did  frequently  order  the  cause  to  stand  over,  and 
Aose  parties  to  be  added :  that  the  case  in  Bunbury  seemed  of  that 
sort :  that  this  being  in  the  discretion  of  the  court,  they  would  con- 
sider the  convenience  and  the  inconvenience:  considered  upon  the 
gromd  of  inconvenience  and  expence,  the  number  of  parties  to  be 
addedy  die  probabilities  of  abatements,  the  connection  of  the  defend* 
anti  with  the  parties  supposed  to  be  interested,  it  would  be  unfit 
to  do  it  in  this  case  (a)« 


(«)  A»to  a»  madmM  berc  set  up.    See  the  later  dnUy  5  Fri.  95.  bave  consictored  these  two  caset 

*>j»t€i Bennett  r.Beadf  infra  1272.  Sir  fFm,  Grant  as  ifreconcUeablc.     See  also  Leytan  t.  PartoM^ 

H.R.  hk  JMaekhtm  ▼.  Jepton,  17  Ves.  47<t.  infrn.  18  Yes.  177.  infra, 
md  C.B.  MkkoKk  im  rOftaniMn  t.  Lord  Xona. 
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M.  16  Geo.  III.    A.  D.  1775.    Scac. 

Tf^ite  V.  Friend. 
The  rector  of  Little  Mongham,  in  the  county  oi  Kenty  claimed 


mue 

V. 

Friend. 
On  a  bUl  „    .  , 

by  a  rector  all  tithes  and  oblations  arising  therein. 
^^dtU        ^®  defendant  Wybum  said,  that  he  had  regularly  every  yeaf 

from  the  Set  out  his  tithes,  and  that  they  had  as  regularly  been  carried  away 

^J^®^  by  the  defendant  Friend^  but  by  what  right  he  claimed  the  same  he 

landi  in  the   knew  not 

•  •         • 

hlTieMee  The  defendant  Friend  said,  that  durmg  the  year  1773  he  occu- 

are  made      pied  lands  in  the  parish  as  tenant  to  sir  N.  Daeth^  Bart ;  that  sir 

^**"        N.Daeth  held  the  said  lands,  with  divers  other  lands  and  premises 

4* Wood's     in  the  said  parish,  by  lease  dated  the  twenty-first  of  June  1771 

^^^-  ^^     from  the  archbishop  of  Canterbury  to  his  father ;  that  all  the  said 

premises  were  formerly  part  of -the  possessions  of  the  monastery  of 

Saint  Austin  in  or  near  the  city  of  Canterbury,  one  of  the  greater 

monasteries ;  that  the  said  lands,  on  the  dissolution  thereof,  were 

seized  into  the  hands  of  Jf.  8.  and  were  afterwards  by  him  granted 

to  Thomas  then  archbishop  of  Canterbury^  and  his  successors ;  that 

they  were  holden  by  the  monastery,  before  the  dissolution  thereof, 

freed  and  exempted  from  the  payment  of  tithes;  that  by  81  H.%. 

c.  IS.  the  said  lands  were  discharged  from  the  payment  of  tithes 

as  freely  and  in  as  large  and  ample  manner  as  the  said  monastery 

.  had  holden  and  ^oyed  the  same;  and  that  he  had  good  right,  power, 

and  authority  to  hold  imd  enjoy  the  same,  in  like  manner,  exempt 

and  free  from  payment  <^  tithes  to  the  plaintiff  or  any  other  person 

[  1 097  3  whomsoever.     He  admitted,  that  he  tad  taken  all  the  tithes  which 

had  accrued  in  the  said  year,  for  the  said  lands  in  the  occupation 

of  the  defendant  Wybum^  which,  he  contended,  he  was  well  entitied 

to  do,   they  having  been  •  for   many  years   past  received  by  sir 

N.Daeth  or  his  ancestors:  and  he  insbted,  that  if  the  plamtiff 

sought  a  satisfaction  for  the  said  tithes,  sir  N^  Daeth  ought  to  be 

a  party  to  this  suit 

The  plaintiff  replied;   the  defendants  rgoined;  and  witnesses 
were  examined  on  the  part  of  the  defendant ;  and  the  cause  came 
on  to  be  heard  on  the  12th  <^  December  1775;  when  the  defend- 
ant's counsel  objected  to  the  plaintiff's  proceeding  for  want  of  pro- 
.  per  parties. 

Upon  this  occasion  Eyre  B.  said,  that  in  this  case,  the  want  of 
parties  was  not  strictly  an  objection ;  but  that,  if  it  was  convenientf 
the  court  would  order  parties  to  be  added :  that  he  inclined  to 
direct  tiie  cause  to  stand  over  with  liberty  to  amend,  by  adding 
parties  without  costs. 

Hotham  B.  said,  it  was  use/id  that  the  cause  should  stand  over  in 
.    such  a  case,  for  the  purpose  of  making  a  final  end. 
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The  plaintiff  accordingly  amended  his  bill,  making  sir  N.  Daeth  1775. 
anil  the  archbkhop  of  Canterbury  defendants,  (a) 

There  was  finally  a  decree  for  an  account  against  Friend^  4  Wood's        ▼. 

Deer.  44.  ^''^^^' 


P.  16  Geo.  III.    A.  D.  1776.    Scac.  [  1100  ] 

Jones  V.  Patdett. 

The  defisndant  set  up  an  exemption. 

The  Lord  C.  Baron  said,  that  if  an  exemption  from  payment  of  Q^  If  tiio- 
tithes  is  set  up  by  a  defendant,  he  is  not  bound  to  set  forth  the  i,  bound  ta 
value  and  quantity  of  the  tithes;  but  that  in  case  of  a  modm^  the  •etfbrthtfie 
value  and  quanti^  must  be  set  forth.  qiundtyor 

Perryn  B.  remembered  a  case  of  a  bill  brought  by  a  vicar:  the  ^ff^'^ 
defendant  in  his  answer  insisted,  that  the  rector  was  entided  to  the  mu  up  an 
tithes  in  question ;  and  the  court  of  Exchequer  determined,  that  ^^^np^Mm. 
he  was  not  bound  to  set  forth  the  quantity  and  value;  though  he  C  1^^^  }. 
seemed  to  doubt  of  the  case  of  an  exemption  mentioned  by  the 
CSiief  Baron.  (£) 

Bnty  in  the  present  case,  an  exception  to  the  answer  had  before 
been  heard  and  allowed ;  and  the  same  exception  was  now  heard 
again;  and  therefore  the  court  thouglit,  that,  in  all  events,  the 
defendant  was  now  bound  to  answer  to  that  excepdon ;  but  the^r 
thought  the  answer  sufficient,  and  over-ruled  the  exception. 


H.  17  Geo.  III.    A.  D.  1777-    Scac. 

Robinson  v.  Appleton.    [MS.] 

Bill  for  tithes.-— The  defoidant  set  forth  a  real  composition  EWdenee 
made  before  the  time  of  queen  Eiiz.  between  the  parson,  patron,  ^^^^ 
ordinary,  and  occupiers,  by  which  an  acre  was  agreed  to  be  paid  support  the 
in  lieu  of  tithe-hay  on  the  lands  through  the  district  oiDisfbrth  in  ^^f^^ 


the  parish  of  Tqpdiffe  in  Yorkshire.    All  the  evidence  in  the  cause 
as  for  as  it  went,  tended  to  prove  a  modus*  4  food's  * 

The  court  were  of  opinion,  that  though  in  case  of  a  real  com-«  ^^^^^'  i^* 

(m)  {In  Baron  SyreU  notet  thefMowing  memo^  be  neceMary  if  they  ino?e  to  amend  in  time,  on 

ronduv^ u  nJimmed  to  ihii  cateJ]  the  coining  in.  of  the  answer:  and  if  not,  the 

N.  B.  Tlie  next  morning  Mr.  Kenyon  told  me,  court  will  always  weieh  the  comparatiyo  conve- 

Ihat  the  dnughtsmen  were  apprehenaiTe  of  being  niencics  and  inoontemencies. 
infolved  in  difficulttn  by  our  order,  directing  the         Qti.  On  farther  consideration,  if  the  parties 

bQl  to  be  amended  by  adding  parties.     But  I  were  not  strictly  neccuaty :    for  the  defendant, 

think  not.     They  will  make  the  usual  parties  in  sot  up  a  title  derived  from  one  of  the  parties, 
the  first  instance  :  if  it  appears  aflerwards  by  the         In   anotlier  case  on   tlie  motion  of  Maddux^^ 

answer,  that  odier  parties  are  necessary  or  con-  it  was  said,   that  it  would    be  an  objection  for 

▼enieni  to  be  added,   that  will  be  a  sufficient  want  of  parties,  not  to  make  the  person  in  whoni» 

guide.  the  tithe  was  a  party. 

Mr.  Kenyon  objected,  that  tlie  witnesses  must        (6)  See    Gun^ey    t.    i'oiUUroy,      Bun,    ^ 

be  all  examined  over  again :  hut  that  can  never  GwiU,  628, 

Q3 
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1777.     position  it  is  not  necessary  to  produce  the  deed  of  oompositioiit 
Brftniim    y^  there  must  be  evidence  tending  to  shew  that  such  a  deed  had 
▼•        been  executed ;  whereas  the  evidence  in  this  cause  went  to  shew 
'^*^^*    a  prescriptive  payment  or  modus,  which  ought  not  to  be  con- 
founded with  a  real  composition.    Decree  for  an  account  of  tithes 
in  kind. 

Smith  V.  Goddard  at  Serjeants  Inn  Hall  (£),  sittings  after  MkhaeU 
mas  term  1777»  same  point  determined. 


M.  18  Geo.  III.    A.D.  1777.    Scac. 

Jphn  Botwortb  ▼•  Joseph  Limbrick  the  younger,  Joseph  QJUmoref 

and  John  Stock. 

S.C.     ^  Thb  plaintifl^  as  rector  of  the  parish  of  Tortworthf  in  the  county 

BMr,  24,     ^^  Gloucester,  filed  hb  bUl  against  the  defendants,  stating.  That  the 
feyn.  809.  defendant  Limbrick  had  ever  since  5th  April  1773  occupied  lands 
The  mar-     in  the  said  parish,  and  kept  thereon  a  considerable  number  of  milch 
^tnlcte^      cows,  which  yielded  great  quantities  of  milk :  that  the  defendant 
attached  to    CtdUmore  had  ever  since  1st  January  1773  occupied  lands  in  the 
^'^"tii^       said  parish,  and  kept  several  milch  cows  thereon,  which  also  yielded 
aubjecta.       great  quantities  of  milk ;  that  the  defendant  CuUimore  mowed  a  close 
[  1102  ]  called  The  Logger  in  Tortworth  in  1772,  and  dug  potatoes  in  the 
said  parish ;  and  that  both  the  last  defendants  liad  several  other 
tithable  matters  during  the  time  aforesaid  in  the  sud  parish,  the 
tithes  of  which  were  due  to  the  plaintifl^  but  never  set  out  for  him: 
that  the  defendant  Ctdlimore,  his  wife^  and  three  or  more  children, 
of  the  age  of  sixteen  years  and  upwards,  living  with  him,  had  re- 
sided ever  since  5th  oi  May  1772  in  the  said  parish,  and  that  there 
was  due  from  them  to  the  plaintiff  Easter  offerings,  at  the  rate  of 
two-pence  an  head,  for  two  years  past 

The  plaintiff  charged  by  his  bill,  that  he  was  entitled  to,  and 
ought  to  receive,  the  whole  milk,  milked  on  every  tenth  natural 
day,  as  well  in  the  morning  as  in  the  evening,  as  and  for  the  tithe 
of  the  milk  of  the  cows,  for  the  whole  nine  preceding  natural 
days,  which  the  plaintiff  submitted  to  be  the  fair  and  equitable  way 
of  setting  out  tithe-milk  in  kind;  and  he  insisted,  that  if  the  tithes 
of  the  milk  of  the  whole  herd  of  cows  was  to  be  set  out'  at  every 
tenth  milking  only,  the  owner  of  such  cows  would  claim  (con- 
trary to  natural  justice)  an  option  to  set  out  the  tithe,  either  at  a 
morning's  mUking,  or  at  an  evening's  milking,  as  he  pleased,  and 
would  then  set  out  tlie  evening's  milking  for  tithe,  whereby  the 
plaintiff  would  be  much  injured  in  not  receiving  his  full  tithe  of 
milk;  for  that  by  the  usual  way  of  milking  cows,  the  quantity  and 


«a# 


(h)  4  Wood's  Dear;  586. 
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Tatoe  of  the  inilk  of  trerj  cow  imlked  in  tKe  afternoon  or  evenings     1777. 
w  on  In  aTerage  one  third  less  in  qoantityy  and,  conseqaently,  in   "^^jj^^ 
▼alne,  than  the  milk  milked  firom  the  same  oows  in  the  morning  of        ▼. 
die  same  daj,  which  was  occasioned  partly  by  the  great  inequality    •^'^'i^^''^ 
of  the  tiaies  between  milking,  and  partly  by  the  cattle  not  feedii^ 
so  mneh  in  the  day  as  thqr  do  in  the  night,  by  reason  of  the  heat 
of  weather,  fliess  <uid  other  causes;  and  he  conceived,  as  the  law. 
gare  him  (as  rector)  the  full  tenth,  and  not  any  thing  less  than  the 
tenth  of  the  milk  milked,  an  ^ening's  mealy  asr  and  far  the  tithe^. 
would  be  an&ir^  being  so  nmch  less  in  quantity  and  value  than  the 
fidl  tenth  of  the  mUk  of  such  oows  produced  by  the  ten  several  milk-^ 
119;  and  that  therefore  the  only  way  for  a  person  entided  to  the 
tithe  of  milk,  to  receive  a  fail  tenth  thereof,  was,  that  the  milk 
Boilked  ath  the  tenth  natoral  day,  in  the  morning  and  evening^  shouMt 
be  set  out  for  the  tithe  of  socb  milk,  (ii) 

He  obafged^  that  the  parish  of  TorMtnik  #88  a  dfediy  par^h^ 
appropfiated  wholly  to  the  fceqpinjg  of  milch  oows  and  aaaking  bat» 
ter  and  cheese,  there  not  being  in  the  whde  parish  above  three  acrtt 
of  arable  land  (except  the  glebe)  in^omudi  that  the  tithe  of  milk  [1109  3^ 
is  the  best  and  most  valuable  species  of  tithe  belonging  to  the  said 
rectory  J   and  as  the  whole  tenth  part  of  the  milk,  and  not  any 
thing  lets  than  the  tenth,  (with  the  tithes  of  the  olbei^  tithabk 
natters*  arising  in  the  said  parish,  which  are,  comparat^ly,  but 
small)  was  given  to  the  rector  for  the  maintenanee  of  hiitiself  and 
fiunfiy,  he  subnutted  it  to  the  court,  that  the  setting  ont  for  tithe 
the  n^  milked  on  the  evening  of  every  fifth  day  only,  would  be 
prqudicial  not  only  to  the  plaintiff,  in  diminishing  the  revenue  of 
hia  rectory,  but  also  to  the  patron  thereof,  by  lessening  die  value  o£ ' 
the  advowsOB. 

)  And  he  finther  charged,  that  whenever  the  said  defendants  had 
set  out  the  tithe  of  any  milk  in  kind,  they  had  always  set  it  out  iit 
an  evenings  and  never  in  a  morning,  or  on  the  tenth  natural  day^ 
aa  they  ought  to  have  donew>  He  also  charged,  tlKit  the  eomputa- 
ti<m  of  timey  when  the  m9k  of  every  person's  cows  that  have  calved 
ihottld  ^t  b^n'  to  be  tkhable  in  ev^  suceeeding  year,  was,  or 
oi^ghK  to  be^  from  the  time  when  the  irst  eow,^  after  calving,  in  my 
new  yeary  was  bikNight  to  the  pail  and  milked,  the  same  being  a 
new  increase  or  renovation'or  the  milk ;  and  S6,  of  every  cow  calvw. 
iag  after  such  before-mentioned  coW,  the  tithe  ought  to  be  set  out 
on  the  same  netuml  day  and  time,  aa  that  of  the  fli^  cow  in  each 
succeeding  year  was,  or  ought  to  be,  when  first  brought  to  the  pait 
and  milked  after  calving ;  and  that  the  defendants,  though  theii^ 

(tf)  In  S.C.  Rflfo.  828.  is  a  tdi^te  contaimng  the  difi^cfnctt  between  « 
cvening'i  nSik  adapted  to  variouf  hours  of  miUung, 

Qi 
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^^T^*     hards  of  cows  were  in  the  fall  of  each  year  dry,  and  yielded  little  or 
Botwortk    no  milk,  yet  in  order  to  effectuate  the  design  of  making  all  the  milch 
i^imbriek     ^^^^  ^^  ^^  wholc  parish  perpetually  tithable  on  one  and  the  same 
n&tural  day  in  every  year,  pretended  throughout  the  year,  on  every 
tenth  milking,  to  squeeze  or  press  a  very  small  quanti^  of  milk 
out  of  the  whole  herd,  and  to  set  out  the  same  as  and  for  the  tithe- 
milk  of  such  cows ;  but  the  plaintiff  insisted,  that,  in  every  su&* 
ceeding  year,  the  tithing-day  of  milk  ought  to  be  computed  fixun 
*  the  time  when  the-  first  cow  after  calving  comes  to  the  pail  to  be 

milked  in  each  year,  and  that  the  tithing-days  of  the  wh<de  herd 
of  cows  ought  to  be  governed  and  calculated  from  the  first  day 
when  such  first  cow,  after  calving,  in  every  year,  comes  to  the  pail 
to  be  milked,  and  not  by  the  un&ir  practice  of  milking  a  few  cows 
which  lire  in  efiect  dty,  as  being  then  big  with  cal^  and  never 
milked,  unless  for  such  unfidr  purposes,  in  order  to  keep  up  a  suc- 
cession of  tithing-days  throughout  the  year,  and  to  make  the  tith- 
[  1 104  ]  ingi^y  firovi  year  to  jeax  to  fill  on  one  and  the  same  natural  day. 
throughout  the  parish,  intending  thereby  to  injure  and  distress  the 
parson,  by  constraining  him  to  collect  the  tithes  of  the  milk  of  the 
whole  parish  at  one  and  the  same  milking :  that  although  the  de- 
fendants pretended,  that  they  had  fiiUy  and  duly  set  out  the  .tenth 
meal  of  their  whole  herd  of  cows,  as  and  for  the  tithe  of  milk,  yet 
the  plaintiff  charged  the  contrary  to  be  true,  and  that  he  was  en- 
titled to  the  tenth  natural  day's  milk  of  all  the  said  cows,  and  not 
to  the  tenth  evening's  milk  only;  and  that  the  evening's  meals, 
which  they  pretended  to  set  out,  had  been  considerably  less  than 
they  ought  to  have  been,  occasioned  by  the  unequal  space  of  time 
of  milking  in  the  morning  and  evening  of  those  days,  when  the 
tithe  had  been  pretended  to  be  set  out;  for  that  such.q>aoe  of  time 
between  the  mOming  and  evening's  milking  was  always  longer,  on 
the  dajrs  which  were  no  tithe-days,  than  on  those  days  which  were 
lliisalkg^  called  tithe-days,  whereby  a  considerably  less  qnantiQr  than  the 
^.^"^      fiill-tenth  oi  such  nulk  had  been  set  out  as  the  tidie  thareo^  which 
vtoyfiL       plaintiff  conceived  he  was  not  bound  to  accept*.    And  he  particu- 
larly charged,  that  the  defendant  Limbrick^  on  10th  Jtloy  next 
before  the  filing  of  the  plamtifi^s  bill  (being  what  he  called  a  tithing- 
4ajr)f  began  to  milk  his  cows  so  late  as  seven  in  the  mornings  and 
in  the  afternoon  of  that  day  he  began  to  milk,  as  and  for  the  tithe- 
mealy  at  three  o'clock;  and  on  15th  of  same  month,  being  what  he 
called  another  tithing-day,  he  did  not  finish  his  morning's  milking 
until  between  e^ht  and  nine  of  the  morning  of  that  day^  and  he 
b^an  his  evening's  milking,  which  he  pretended  to  set  out  for  tithe, 
socm  after  three  in  the  afternoon ;  and  in  like  manner,  and  nearly 
about  the  same  time^  and  for  the  same  cause,  hb  cows  were  milked 
on  the  20th,  25thf  and  80th  May  then  ensuing,  both  in  the  morn- 
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ing  and  evening.  And  that  in  or  near  the  like  manner  and  ways  the     1 777. 
defendant  CuUimore  had  carried  on  his  milking,  and  the  tithing  of  "1^^^^ 
his  milch  cows  from  19th  July  1772,  being  what  he  called  a  tithing-        r. 
day,  on  which  day  he  began  to  milk  his  cows,  for  what  he  called    ^^^''^''^' 
the  evening^s  milking,  before  two  o'clock  in  the  afternoon  of  that 
day;  and  in  like  manner,  and  for  the  like  cause,  his  cows  were 
milked  on  17th  September  last,  being  what  he  called  a  tithing-day, 
on  which  day  he  began  to  milk  his  cows  for  what  he  called  the  even- 
ing^s  milking,  before  three  o'clock  in  the  afternoon  of  that  day ; 
and  in  like  manner,  and  for  the  like  causey  he  milked  his  cows  early 
in  the  afternoon  of  the  other  days  in  the  bill  mentioned,  being  what 
he  called  tithing-days*    And  die  plaintiff  mentioned  several  other 
instancesy  wherein  both  the  defendants,  on  the  days  they  called  [  1^^^  3 
tithing-dqrs,  milked  their  cows  very  late  in  the  morning,  and  early 
in  the  afternoon,  and  not  at  the  hours  when  they  milked  their  cows 
on  other  days,  which  were  not  tithing-days,.  by  which  mode  of 
milking  oo  tithingrdays  the  plaintiff  was  gr^y  injured. 

The  bill  also  chaiged,  that  the  defendants  had  frequently  put  Thcw  alfo. 
the  milk  milked  for  tithe  into  unclean  or  unwhdiesome  vessels,  and  ^I^^Uy 
sometimes  had  put  runnet  or  other  ingredients  therein,  to  injure  prmd. 
and  spcHl  it;  at  other  times  had  permitted  pigs' and  dogs  to  drink 
up  the  same  before  the  whole  milking  was  over,  and  often  per- 
mitted such  pigs  to  get  into  the  vessels  wherein  such  milk  was 
placed,  and  to  wallow  therein ;  and  also  had  encouraged  and  per^ 
mitted  several  poor  persons  to  take  and  carry  away  Uie  said  tithes 
milk,  before  the  cows  were  all  ftiUy  milked,  whereby  the  plaintiff 
was  injured ;  and  the  bill  charged  several  instances,  wherein  such 
practices  had  been  committed. 

It  ftother  charged,  that  in  the  parish  of  Toriworth  there  is  no 
ancient  cust(Hn  respecting  the  mode  of  setting  out  the  tithe  of  milky 
and  that  the  plaintiff  in  the  year  1772  took  the  tithe-milk  in  the 
manner  the  defendants  thought  proper  to  set  out  the  same,  in  order 
to  prevent  the  same  from  being  spoiled ;  but  finding  the  same  to 
be  much  less  in  quantity  than  the  fair  full  tenth  part  of  the  milk, 
refused  to  accept  the  same  any  longer  than  during  the  said  year 
1772,  of  which  he  gave  notice  to  the  defendants. 

The  bill  also  charged,  that  since  1st  January  177S,  the  milk 
milked  by  the  defendants,  and  pretended  to  be  set  out  for  tith^ 
had  been  frequently  thrown  down  or  spoiled  by,  or  by  the  orders 
and  with  the  privity  or  consent  of,  the  defendants,  without  giving 
the  plaintiff  any  previous  notice  of  setting  out  the  tithe,  which 
notice  pl^ntiff  charged  they  ought  to  have  given. 

The  bill  then  stated,  that  the  plaintiff  daimed  the  benefit  of  a 
road  over  three  closes  of  ground,  in  the  possession  of  the  defendant 
Siock  (other  part  of  lord  Huci^s  estate)  in  Tortworik^  as  appurtenant 
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1777.  or  belonging  to  defcsidant  Limbrieffs  sidd  lands^  atid  used  by  the 
"T""?  occupiers  thereof,  for  the  plafntiff  to  fetch  and  carry  his  tithes  aris- 
T.  ing  thereon  to  the  rectory  house  in  Tortworth  ;  and  that  the  usnal 
gate  in  one  of  Stock's  closes  was  lately  taken  down,  and  the  gap 
made  up,  to  prevent  the  plaintiff  from  fetching  bis  tkhes  that  way, 
whereby,  if  he  gathered  his  tithes  arising  on  Limbridfs  lands,  he 
was  necessitated  to  do  it  in  a  veiy  circuitous  manner,  by  a  road  one 
[  1106  ]  Biile  and  an  half  further  about  than  the  way  claimed  (which  is  only 
one  mile  and  six  poles)  and  nearly  the  whole  thereof  out  of  the 
parish  of  Toriworfh^  which  he  concdved  to  be  unreasonable. 

And  the  plaintiff  also  charged^  that  as  liie  tithe  of  milk  in  Tort" 
worth  was  Valuable^  he  was  desirous  that  the  mode  of  tithing  the 
same  should  be  s^ed  by  the  court  of  Exchequer,  and  submitted 
to  accept  the  tithe  thereof  in  the  manner  the  other  occupiers  of 
land  in  the  said  parish  thought  fit  to  set  it  out,  in  order  that  the 
same  might  not  be  wasted  or  spoiled  pending  the  suit,  holding  the 
same  would  not  be  deemed  any  prejudice  to  the  right  which  by  his 
bill  he  ought. to  establish;  wherefore  as  the  defendants  refuse  to 
account  with  the  plaintiff  for  the  value  of  the  tithes  before  men-^ 
tioned,  the  plaintiff  prayed  that  they  might  be  decreed  to  account 
with  him  for  the  single  value  of  the  tithes^  and  that  the  defendant 
Stock  might  be  decreed  to  open  the  gap  so  made  up  by  him,  that 
the  plaintiff  might  be  enabl^  to  bring  home  his  tithes  dirough  and 
along  the  fields  in  the  bill  mentioned. 

The  defendants  Umbrick  and  CuUimore  said,  that  they  occupied 
in  the  parish,  and  also  in  several  adjoining  parishes,  lands  of  a  great 
yearly  value ;  and  that  they  had  kept  thereon  milch  cows,  which 
had  yielded  considerable  quantities  of  milk  therein. 

The  defendant  CuUimore  said,  that  in  Jtdy  1771  he  received 
notice  in  writing  firom  the  plaintiff,  that  from  Mid  afler  the  5th  day 
of  April  then  next,  the  compositbn  between  them  for  tithes  should 
cease  on  the  then  terms ;  and  thai  the  tithes  should  be  taken  in 
kind,  unless  he  would  make  such  recompence  for  them  as  the 
plaintiff  should  approve  i  that  the  plaintiff  was  very  exorbitant  in 
his  demands ;  that  he  therefore  gave  him  notice  in  writing,  that  he 
should  set  out  the  tithe  of  milk  at  his  usual  milking  places,  in  the 
afternoon  of  the  10th  of  April  then  instant,  at  his  usual  time  of 
milking  in  the  afternoon ;  diat  the  same  would,  in  like  manner,  be 
continued  to  be  set  out  as  it  should  become  due ;  that  he  accord- 
ingly in  the  evening  of  that  day  set  out  the  tithe  of  his  milk  then 
milked,  being  the  tenth  meal,  computing  the  same  from  the  night 
of  the  5th  of  April  1 772,  making  the  morning's  meal  of  the  6th  of 
Aprily  the  first  meal  firom  the  time  the  former  composition  was,  by 
the  plaintifi^s  notice^  to  cease ;  that  the  same  was  the  regular  and 
usual  mode  of  setting  out  the  tithe  of  milk,  it  being  by  evefry  tenth 
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meal,  and  not  of  all  the  milk  milked  on  the  tenth  natural  day ;  and     1777' 
that  haTinir  ao  set  *  out  his  tithe-milk  in  the  afternoon  of  the  said 
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loth  of  Aprilf  the  plainti£P  sent  for  and  took  away  the  same.  t. 

The  defendant  lAmMck  said,  that  he  entered  an  his  said  lands  If^^'-i 
in  Tariworth  on  the  four  several  days  in  the  answer  mentioned; 
that  his  cows  were  brought  on  his  lands  in  the  evening  of  the  said 
5th  a^May  1778;  that  he  then  gave  the  plaintiff  notice  in  writing 
diat  he  had  that  evening  brought  on  his  lands  in  Tortworih  ten 
cows;  and  that  he  should  set  out  the  tithe-milk,  which  would  be 
due  to  the  pkuntiff  onlibnc^y  the  10th  oi  May  m  Floodgate  Mead  j 
that  he  should  afterwards  continue  to  set  out  the  tiUie*roilk  as 
it  should  become  due  at  the  usual  milking  place ;  that  in  the  after^ 
noon  of  that  day  he  set  out  the  milk  of  his  cows  then  milked,  as  and 
fiv  die  tithe,  the  same  being  the  tenth  meal  of  milk  next  after  his 
cows  had  been  brought  into  the  parish. 

The  dffrndants  admitted,  that  Tortworth  was  a  dairy  parish;  and 
said,  that  diey  had  both  in  the  years  1772  and  1779  constandy 
set  out  the  tenth  meal  of  milk,  such  meal  being  an  evening  meal 
only;  and  they  insisted,   that  the  tithe  of  milk  ought  not  to  be 
taken  in  the  morning  as  well  as  evening  of  the  tenth  natural  day, 
because  then  the  calves  must  on  that  day  go  without  milk  to  feed 
them;    that  there  would  be  no  whey  to  give  the  pigs,  which  in 
dairy  fiurms  is  almost  the  only  thing  to  give  them,  that  a  calf  at 
ten  days  old  would  drink  more  milk  than  one  cow  would  ^ve; 
and  that  they  were  generally  kept  seven  weeks,  if  not  more,  for  the 
botcher.     They  further  said,  that  the  rector  was  entitled  to  the 
tithe  of  milk  as  long  as  the  cows  gave  any;  that  it  was  usual  in 
all  dairy  farms  to  milk  their  cows  as  long  as  they  gave  any  milk, 
all  the  year  round ;  that,  as  the  rector  was  entitled  to  every  tenth 
meal,  they  had  duly  set  out  the  same ;  and  that  such  milking  theu* 
cows  all  the  year  round  could  not  be  to  prejudice  the  plaintiff,  be- 
cause it  was  always  usual  so  to  do,  and  thereby  the  cows  were  the 
better ;  that  such  milking  was  necessary  also  on  account  of  the  cows 
criving  at  different  times  of  the  year,  those  which  calve  in  the  sum- 
mer giving  milk  all  the  winter;  and  in  large  dairy  farms  the  cowa 
calve  in  almost  every  month  in  the  year,  so  that  if  cows  were  not  to 
be  milked  in  the  winter  they  must  necessarily  suffer  great  loss. 
They  further  said,  that  at  the  usual  time  afler  the  calving,  when  each 
cow  came  to  the  pail,  they  had  regularly  on  the  next  tithing-milk- 
day  set  out  the  milk  of  such  cows,  with  that  of  the  others  which 
had  been  before  in  milking,  which  was  giving  the  rector  a  con- 
stdeiable  advantage.    They  insisted,  that  the  legal  mode  of  tithing 
milk  was  by  setting  out  every  tenth  meal  of  the  whole  herd,  and  [  1108  3 
not  by  setting  out  the  tenth  kneal  of  each  cow,  computed  from  the 
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1777.  time  of  its  first  coming  to  the  pail.  They  denied,  that  they  had 
Sotworik  P^^^^^^^  diat  the  plmntiff  was  entitled  to  the  tenth  erening^s  meal 
▼•  only,  and  no  other  for  his  tithe,  but  said  that  he  was  entitled 
'  to  the  tenth  meal,  whether  it  happened  to  be  in  the  morning  or 
evening;  and  that  they  had  severally  set  out  on  every  fifth  day  the 
tenth  meal  of  their  whole  respective  herds.  They  also  denied, 
that,  in  order  to  prejudice  the  plainti^  they  had  used  any  unfidr 
practices  to  lessen  the  quantity  or  value  of  Us  tithes,  or  that  on 
dthing^ys  they  had  milked  bter  in  the  morning,  and  sooner  in 
the  evening,  than  was  usual  on  other  days ;  for  on  the  contrary  thdr 
orders  to  their  servants  always  were,  to  use  no  unfair  dealings  what- 
ever to  prejudice  the  plaintiff;  they  then  stated  the  particular  hours 
in  the  morning  and  evening,  in  the  several  various  seasons  of  the 
year,  when  they  began  their  several  and  respective  milkings  as  fiilly 
mentioned  in  th&i  ^pswers. 

The  defendant  CtdHmore  set  forth  the  other  tithable  matters  and 
things  he  had  on  his  said  &rms  and  lands,  and  spoke  fully  as  to  the 
fiurm  occupied  by  the  defendant  Stocky  and  respecting  the  way 
through  the  said  ferm,  which  the  plaintiff  said  he  had  a  raght  to 
take  his  tithes  through,  and  denied  the  plaintiff  had  a  right  to  go 
over  the  closes  in  the  bill  mentioned. 

The. defendant  Stock  denied  the  right  of  the  plaintiff,  or  of  any 
other  person  to  go  over  the  closes  occupied  by  him.  He  admitted, 
that  he  did  cause  the  gate  to  be  taken  down  and  the  gap  hedged 
up,  and  insisted  that  he  was  justified  in  so  doing,  and  in  preventing 
the  plaintiff  from  going  over  any  of  the  said  closes,  he  having  no 
right  so  to  do. 

The  plaintiff  replied;  the  defendant  rejoined;  and  witnesses 
were  examined  on  both  sides;  and  on  the  cause  coming  on  to  a 
hearing,  and  the  arguments  of  counsel  having  been  gone  through, 
Mr.  Baron  Eyre  delivered  the  opinion  of  the  court,  the  chief  Baron 
Smythe  being  absent  from  indiqx)sition. 

Eyre  B.  —  Dr.  John  Bosworth  rector  of  Tortwortk  in  the  county 
of  Gloucester  files  his  bill  against  three  defendants,  Joseph  Limbrick^ 
nfoseph  CuUimorey  and  John  Stocky  prajring  against  Umbrick  an  ac- 
count of  the  tithe  of  milk  from  the  5th  of  April  1773 ;  against  Cvl- 
Unwre  an  account  of  the  tithe  of  milk  from  the  1st  Jan.  177S:  also 
an  account  of  the  tithe  of  hay  of  parcel  of  the  meadow  called  the 
Laggerj  mowed  in  the  year  1772 ;  of  potatoes  dug  in  the  year  1772 
[  1109  ]  and  1778;  of  Easter  offerings;  and,  under  the  ^neral  words 
'^  tithable  matters,"  the  plaintiff's  counsel  also  pray  against  CtdU- 
more  an  account  of  agistment-tithes.  As  against  the  defendant 
Stock,  the  plaintiff  prays  to  have  a  road  opened  over  lands  in  his 
occupation  by  which  the  plaintiff  may  carry  off  his  tithes  arising 
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upon  lands  in  the  occupation  of  the  d^endant  LitnbricL    The     1777. 
case  (rf'the  last  of  these  defendants  is  unconnected  with  that  of  the 
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Other  two,  and  it  arises  from  the  following  facts :  — -  /v. 

The  lands  now  in  the  several  occupations  of  Stock  and  Limbrick         .     ' 
were  before  occupied  together  as  one  iarm ;  and  there  was  then  a  owMr  it 
conununjcatioa  from  Lhnbrid^s  part  over  that  of  StocVs^  with  a  2*1,;^*" 
public  highway  in  the  parish  of  Tortaoorth^  which  communication  of  a  prhne 
is  now  obstructed  by  the  defendant  S«^oc^.  This  would  be  the  nearest  ^^JH!^^ 
and  most  convenient  road  for  Dr.  Bomorth  to  carry  off  his  tithes ;  wfafle  tiie 
and  he  has  brought  some  evidence  to  prove,  that  this  line  of  road  is  ^^^^ 
in  &ct  a  public  highway.    It  appears,  that  there  is  another  com-  cupatioii 
munication  by  the  high  road  fix>m  Tortworth  through  part  of  the  uoo^^lSu' 
parish  of  Charfield  over  lands  in  the  occupation  of  Sarah  CuUimoref  ^  f^ 
who  has  refused  to  permit  Dr.  Bosworih  to  pass  that  way.    It  fiur-  wvHai 
ther  appears,  that  UmbricVs  lands  communicated  with  his  &rm-  op^P^ 
yard,  whence  tfiere  is  a  communication  with  the  high  road  in 
the  parish  of  Charfield^  leading  to  the  parish  of  Toriwarthy  and 
that  this  would  be  the  farthest  and  most  inconvenient  road  for 
Dr.  Bosworih. 

We  are  of  opinion  that  this  is  not  a  case  in  which  a  court  of 
Equity  can  interfere.  If  the  road  is  a  public  one,  the  plaintiff's 
remedy  is  at  law,  either  by  indictment,  or,  in  respect  of  special 
damage^  by  action  on  the  case.  The  parson  must  undoubtedly 
have  a  right  of  way  to  carry  off  his  tithes  from  the  place  on  which 
they  arise;  and  the  occupier  must  open  a  passage  for  him,  or  he 
subtracts  his  tithes.  Ordinarily,  the  parson  is  understood  to  have 
a  right  to  use  the  same  road  which  the  occupier  uses.  If  the  occu- 
pier has  a  right,  the  parson  has  also.  It  is  accident  whether  this 
way  is  more  or  less  convenient,  nearer  or  farther.  Its  being  the 
nearest  cannot  alcme  give  the  parson  a  right  to  pass  over  another 
man's  land.  There  having  been  a  communication  when  all  the 
lands  were  in  one  occupation,  which  the  parson  might  then  have 
been  entitled  to  use,  because  the  occupier  used  it,  is  no  argument 
in  support  of  a  claim  to  use  it,  when  the  occupation  becomes 
severaL  The  several  occupiers  may  have  no  right  to  use  it,  there- 
fore the  parson  can  derive  no  such  right  from  them.  As  against 
the  defendant  Stocky  therefore,  this  bill  must  be  dismissed  with 
costs  (a). 

,    The  question  in  regard  to  the  hay  claimed  of  CuUimore,  depended  [1110] 
merely  on  a  matter  of  fact;  whether,  in  truth,  the  tithes  luui  been 
subtracted  or  not.    The  court  were  of  opinion  on  the  evidence,  that 
the  tithes  had  been  subtracted. 

The  case  made  by  the  plaintiff  respecting  potatoes,*  is  that  of, a  Potatoes 

mustbc 


■r^ 


(a)  See  Coib  T.  Selb^.     \  New.  Rep,  486.  if^. 
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1 777.     few  bushels  of  potatoes  raised  in  a  fidd  called  Hcnn  Crqfi^  which, 
"r~37    in  1773,  were  dug  up  and  brought  home  to  the  defendant's  house 
T.        without  setting  out  the  tenth  part     The  defendant  insists,  that 
^^**"^"^*    after  they  were  brought  home  and  placed  in  the  brewhouse,  they 
tithed  on      were  there  measured  and  duly  set  out  for  the  plaintiff* 
2|^^^^       This  is  certainly  not  a  due  setting  out  of  this  species  of  tithe. 
•re  dug.      The  parson  has  a  right  to  insist,  that  a  tenth  part  should  be  separ- 
ated from  the  ninth  part,  up(m  the  spot  where  the  potatoes  are 
dug,  and  before  they  are  removed.    As  to  this  article,  therefore,  an 
account  must  be  directed. 
Agiftemit-      In  regard  to  the  agbtment-tithe,  there  was  a  point  made  at  the 
^2J^^  hearing,  whether  beasts  of  the  plough  depastured  in  the  plaintiff's 
the  ploiigby  parish,  and  used  by  the  defendant  in  another  parish,  should  pay  an 
^^•^    agistment-tithe. 
anoUMT  If  it  were  proper  to  conuder  this  question  now,  I  need  oidy 

fiiiio29  ^^^^  ^  ^®  ^^®^  o(  Scales  v.  Laiwtiter^  1  Ld.Baym.  129, 130.  which 

'  is  in  point  that  they  shall  pay.    And  the  reason  is  obvious.   B^ng 

depastured  in  the  same  parish  where  they  work,  the  uberiores  deeimOf 

which  are  the  effect  of  their  labour,  are  a  satisfaction  for  the  tithe 

of  their  pasture.    If  they  work  in  another  paridh^  there  can  be  no 

such  satisfaction,  and  the  parson  must  ha;ve  an  agistment-tithe  or 

none.    But  the  question  will  remain  open  to  be  discussed,  if  the 

parties  think  fit,  when  the  charge  for  agistment  is  brought  before 

the.  Deputy  Remembrancer. 

The  puvon      We  come  now  to  the  great  question  in  the  cause,  the  phuntifi^s 

to^tentfa  ^^^  ^  ^^  account  of  the  titheof  milk,  as  agwist  the  two  defoid- 

moming*B    ants  Ldtkbrick  and  Gdlimomm 

D^  rad        These  defendants  profess  to  have  duly  set  out  to  the  plamtiff  for 

the  tenth      his  tithe  every  fifth  eveoing^s  meal,  which  they  say  is  the  tenth 

^1^^ '     meal,  which  the  parson  is  entitled  to.     They  having  brought  their 

miUc,  for      cows  to  the  pail  in  this  parish  in  the  morning,  and  b^rimiing  to 

giill^  count  from  the  morning  of  that  day  to  the  evening,  and  so  on,  the 

fifth  evening's  meal  of  milk  makes  the  tenth  meal,  which  is  the 

parson's  due.     Tlie  plaintiff  contends  that  the  setting  out  of  every 

fifth  evening's  milk  is  not  a  due  mode  of  tithing. 

The  argument  for  the  plaintiff  assumes  this  fiust,  that  the  produce 
of  the  evening's  milk  must  always  be  less  in  quantity  than  the  mom- 
[1111  ]  iiig's  lineal ;  and  the  witnesses  on  both  sides  agree  that  the  &ct  is  so« 
Clarke  the  plaintiff's  witness,  made  a  great  number  of  experiments 
in  order  to  ascertain  the  proportion  in  which  the  evening's  meal 
foil  short;  and  it  appeared,  upon  the  result  of  these  expaiments, 
that  it  frequendy  fell  short  a  third,  but  never  less  than  a  fourth  of 
the  morning's.  It  follows  that  a  fifth  evening's  meal  constantly  set 
out  must  produce  less  than  a  tenth  part  of  the  milk.  This  bang  the 
fact,  the  argument  then  proceeds  thus.  •*—  The  tithe  of  milk,  as  of 

18 


CASE&  nil 

all  odier  tithable  matters,  belon^g  de  jwr$  to  the  parson^  is  the     1 777. 
lenth  part  of  the  milk  produced.    A  rule  of  tithing,   therefore,   "TIZZI^ 
which  necessarily  gives  to  the  parson  less  than  the  tenth  cannot  be        v. 
Che  true  rule.    It  was  admitted,  that  it  had  been  thus  far  settled  by   '^^''"*^''^* 
the  few  cases  which  are  to  be  found  upon  the  subject  of  the  tithe  of 
milk,  that  neither  the  tenth  part  of  every  cow's  milk  at  every  meal, 
por  the  tenth  part  of  each  meal,  was  to  be  set  out  for  the  parson,  and 
that  the  tenth  meal  wax  to  be  set  out.     But  the  plaintiff  insists,  that 
the  tenth  meal  must  not  be  so  computed,  as  necessarily  to  pro- 
dace  lest  than  a  tenth  part  of  the  whole  ten  meals  measured  together. 
The  plaintiff's  counsel  endeavoured  to  point  out  a  manner  of  taking 
the  tenth  meal  which  would  not  be  liable  to  this  •  objection,  otz. 
taking  a  morning's  and  evening's  meal  alternately,  or  the  whole  milk 
of  the  tenth  day.    The  defendant's  counsel  say,  that  in  the  one  case 
it  would  be  taking  the  19th  and   20th   meals,  instead  of  every 
tenth ;    in  the  other  case,  it  would  be  sometimes  the  ninth,  and 
sometimes  the  eleventh:    in  either  case  therefore  they  contend, 
that  this  would  be  departing  from  the  rule  of  law  setded  by  several 
determinations. 

Upon  general  principles^  it  seems  improbab^  that  that  should 
be  the  true  rule  of  tithing,  which  puts  it  in  the  power  of  the  farmer 
to  give  the  parson  a  twelfth  or  fourteenth  instead  of  a  tenth.     A 
prescription  to  pay  less  than  a  tenth  without  a  compensation  would 
certainly  be  a  bad  prescription.     When  a  tenth  meal  was  declared 
to  be  the  right  of  the  parson,  it  was  substituted  in  the  room  of  the 
tenth  quart,  or  the  tenth  part  of  each  meal.     It  was  not  meant  to 
gives  less  than  a  tenth,  but  the  tenth  in  a  more  convenient  fium. 
It  was  auxiliary  to  the  general  ri^t,  and  intended  to  fortify,  and 
not  to  destroy  it.     If  it  turns  out  to  be  capable  of  being  made  to 
operate  to  the  destruction  of  that  right,  (as  it  will  certainly  do  in 
the  sense  in  which  the  defendants  understand  it,)  it  should  seem,  that 
the  right  would  be  to  be  supported,  and  the  rule  condemned  as  not 
warranted  by  the  law  of  JEngland,  and  fundamentally  erroneous  in 
the  original  conception  of  it;  and  to  correct  this  rule  would  be  [  1112  ] 
restoring,  not  altering  the  law.     But  we  ought  not  hastily  to  con- 
demn a  rule  laid  down  upon  great  debate  and  consideration  of 
di£ferent  modes  of  tithing.     We  ought  rather  to  suspect  we  have 
not  understood  the  true  aenae  and  meaning  of  the  rule.     U^ques- 
tionably,  if  a  construction  can  be  put  upon  this  rule,  which  will 
preserve  the  original  spirit,  truth,  and  justice  of  it,  and  put  it  out  of 
the  power  of  any  man  to  make  it  an  instrument  of  fraud ;  the  court 
will  incline  strongly  to  adopt  it.     We  think  such  a  construction 
may  be  put. 

The  morning  and  evening  meals  being  necessarily  un6(|ual  in 
ppodnce,  may  and  ought  to  be  considered  as  distinct  tithable  mat- 
ters, firom  each  of  which  you  may  count  on  to  the  tenth ;  and  that 
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1777.      tenth  will  be  the  tenth  meal  of  the  description  to  which  it  belongs, 

Boiwwik    ^°^'  ^  such,  the  tithe  meal  either  morning  or  evening;  and  thus 

Y.         the  parson  will  have  a  fair  chance  for  a  full  tenth  of  the  whole  milk, 

instead  of  necessarily  taking  less  in  the  defendant's  way  of  setting 

out  the  tithe. 

.    As  to  authorities,  upon  a  careful  review  of  all  the  cases,  we  not 
only  do  not  find  any  adjudged  case  standing  in  our  way,  but  we 
collect,  that  the  rule  of  the  tenth  meal  was  originally  understood  in 
the  sense  in  which  we  think  that  it  ought  to  be  construed. 
1  Wood*!         There  is  an  older  case  than  any  cited  at  the  bar,  that  of  Silver- 
*^^^*  ^^^    locJc€\.Isksy  heard  in  this  court  6th  May^  East.  SO  Car.  2.     The 
bill  was  {inter  al.)  for  tithe-milk  in  the  parish  of  West  Tilbun/ hi  the 
county  of  Essex.    The  defendants  insisted,  that  the  custom  of  the 
parishioners  was  to  pay  the  tenth  day's,   or  tenth  meal's  milk, 
from  the  1st  day  of  May  to  the  1st  of  August  yearly,  in  full  satis- 
faction of  all  tithe-milk  throughout  the  year.    The  court  held  the 
custom  to  be  illegal     The  language  of  this  case  is  material  to  shew, 
that  two  successive  meals  were  included  in  the  idea  of  the  tenth 
meal's  milk. 
Supra  5S7.       Dodd  V.  Ingleton  is  the  next  case  in  order  of  time.    In  that  case, 
Rimii.877.  ^^  plaintiff  claimed  under  a  custom  in  the  parish  to  have  his  tithe- 
Vnem,S29.  milk  brought  home,  and  that  he  was  not  to  take  less  than  the  whcde 
milk  of  all  the  cows  every  tenth  day.     The  defendant  denied  this 
claim,  and  insisted,  that  the  vicar  was  to  fetch  his  milk,  and  that  he 
was  to  have  his  tithe-milk  at  every  meal.     The  court  being  unani- 
mously of  opinion,  that  the  tenth  meal's  milk,  and  not  the  tenth  of 
every  meal's  milk,  was  to  be  paid,  it  is  taken  for  granted  by  the 
parties,  and  therefore  ordered  by  consent  of  the  defendant,  that  for 
the  foture,  the  defendant  should  pay  his  whole  tenth  meal's  milk 
[Ills  ]  every  morning,  and  his  whole  tenth  meal's  milk  every  evening. 
This  was  interlocutory,  the  other  point  upon  the  custom  not  baing 
then  determined.    Afterwards,  there  is  a  final  decree  in  the  same 
words,  not  said  by  consent.    From  this  case  we  may  fiurly  collect, 
that  both  the  court  and  parties  at  this  time  understood,  that  the 
tenth  meal's  milk  included  two  successive  meals, 
s  Siak.€56,       Lord  Raymond  in  his  first  volume,  S58,  reports  the  case  of  HUl 
cl^  461.  ^*  Voux'^^  prohibition;  and  that  again  is  on  a  usage  to  set  out  two 

successive  meals  for  the  whole  tithe-meal. 
1  Wood  l^e  next  is  the  case  oiEkins  v.  Bridges^  in  this  court  the  26th 

^^^  oi  April  1703.    The  custom  as  there  stated  takes  for  granted,  that 

it  is  the  meal  which  is  paid  for  tithes  in  kind,  and  it  is  the  milk  of 
the  ninth  night  and  tenth  morning  which  is  the  tithe-meal. 

These  are  the  four  first  cases  to  be  found  relative  to  tithing  by 
the  meal.  In  the  three  first  it  appears  to  be  the  custom  c^  the 
country,  that  the  tenth-meal  given  for  the  tithe  included  two  sue- 
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^eBai?e  meals.     The  fourth  is  an  adjudication,  that  where  it  was  1777. 

declared  the  tenth  meal's  milk  ought  to  be  paid,  two  successive.  "^^^Jjj^ 

meals  ouirht  to  be  paid.  -  ▼• 

There  was  a  fifth  case  to  the  same  effect  in  17S1.     Brinklow  and  ' 

Suprm711. 

Uhers  v.  Edmunds^  8th  November^  reported  in  Bunbury  307.;  but  see  3  Wood's 
Ae  Decree-Book.     The  custom  here  was  to  pay  the  tenth  even-   !>««•.  314* 
log  imd  morning's  meals  milk  commencing  upon  the  evening  of  the 
•  next  Monday  (being  the  Monday  fortnight  after  Ecister  Day)  and  the. 
morning  following  to  All  Saints  Day  yearly.    Two  cases,  Bate  v..  Supra  6I8. 
SpraJUingj  18th  February  1717,  and  Dodson  v.  Oliver j  East.  21.  bad.  Supra  ess, 
intervened  between  the  two  last  cases :  but  as  the  others  all  pointed 
one  way^  we  thought  \l  best  to  shew  them  together.     From  the. 
tenor  of -these  cases  as  well  as  from  tlie  reason  of  the  thing  we 
coU^t,  that  the  true  construction  of  the  rule  of  tithing  by  the  tenth 
meal  is,  and  was  originally,  that  the  tenth  morning's  meal,  and  the 
tenth  evening's  meal  are  to  be  paid,  and  not  the  tenth  meal,  reckon-, 
ing  morning's  and  evening's  meal  together.     Thus  the  objection, 
that  this  would  be  taking  the  nineteenth  and  twentieth  meals  is. 
answered.  :^ 

The  argument  of  inconvenience  to  the  fiirmer  from  the  being. 
oUiged   by  this   method   to  part   with  two  successive  meals  ha^, 
wdght;  but  it  must  not  be  sufiered  to  outweigh  the  justice  of  the. 
case.     The  customs  of  taking  two  successive  meals  appear  by  the    -  -  . 
four  cases  above  cited  to  have  been  insisted  on  by  the  farmers  theinr/ 
sdves;  and  they  come  out  of  the  heart  of  some  of  the  dairy  coun- 
ties, EssejCy  Berksj  Northamptonshire.    There  hardly  exist  any  modes .  [  1114  3 
of  taking  tithes  in  kind  wholly  free  from  inconvenience.     The  in- 
conveniences are  probably  mutual.      In  future  they  will  suggest 
mutual  accommodation;    and   a  'reasonable  composition  will   be 
settled  between  the  parson  and  the  &rmer. 

Four  cases  were  cited  by  the  defendants  as  having  established  that 
the  tenth  meal  was  to  be  taken  for  the  tithe  of  milk.  Tlie  first  was 
Dodd  v.  Ingleton  from  Sir  Thomas  Baymond.  But  this,  corrected  Supra  527, 
and  explaine4  by  the  Decree- Book,  is  in  truth  an  authority  for  the 
plaintiff';  for  the  court  having  adjudged  that  the  tenth  meal  is  to  be 
paid,  as  a  consequence  order  the  tenth  meal  of  the  morning  and  the 
tenth  meal  of  the  evening  to  be  paid. 

Bate  V,  Spraklijigy  from  Btmbury^  is  a  loose  note  of  a  case  decreed  Supra  sis. 
in  HiL  1717,  which  says  that  it  was  decreed  that  tithe-milk  ought  ^ 
to  Ipe  paid  every  tenth  meal.  From  the  Decree-Book  it  appears 
that  the  defendant  had  set  out  the  tenth  part  of  each  meaL  Tliis 
was  clearly  wrong,  and  die  defendant  was  therefore  decreed  to  ac* 
count.  The  court  was  not  called  upon  to  say,  nor  did  they  in  fiic^ 
say,  how  the  tenth  meal  was  to  be  computed. 

Vol.  III.-  R 
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1777.         The  third  case  was  ^Dodstm  v.  Oliver^  Btmb.  73.    This  too  was' 

^otwarih    *  ^®^  loose  DOte,  and  the  substance  of  it,  as  far  as  regards  the  man* 

T.        ner  of  taking  the  tenth  meal,  seems  to  be  a  note  of  the  Reporter*^ 

^  ^       '    own  understanding  of  what  was  the  general  rule  as  to  the  manner 

6sd.  of  taking  tithe-milk,  not  of  what  had  been  decided  in  that  case.   In 

the  Decree-Book  (a)  the  bill  appears  to  have  been  {inter  alia)  for 
tithe  of  milk.  But  there  was  no  point  made  in  the  cause  upon  the 
manner  of  dthing  milk,  nor  is  there  any  declaration  by  the  court 
upon  it.  If  any  thing  of  this  sort  fell  from  the  court,  it  was  general 
and  certainly  not  pointed  to  the  distinction  between  the  tenth  meal, 
reckoning  morning  and  evening  meals  together  and  separately^ 
which  is  our  point. 

Supn826.  The  last  case  is,  Carthem  \.  Edwards^  in  this  court  1st  May 
1749,  and  5th  June  1749.  Here,  there  was  a  declaration  by  the 
court  in  these  words,  which  I  have  taken  from  the  Minute  Book, 
the  decree  itself  having  never  been  drawn  up  for  a  reason  which 
will  appear  presently.  *^  The  court  declare,  that  the  defendant 
**  ought  to  have  milkt  the  tenth  meal  of  his  cows  in  vessels  of 
.  *^  his  own,  at  the  place  and  in  the  manner  he  milkt  the  said  nine 
*^  meals,  and  that  the  plaintiff  ought  to  have  fetched  it  away  in  his 
^  own  vessels."  And  it  appearing  to  the  court,  "  that  the  de- 
*^  fendant  poured   the  tithe-milk  into  holes  or  pits  made  in  the 

£  1115  ]  <'  ground,  the  court  decree,  that  th*e  defendant  is  to  account  for  the 
*^  same  to  the  plaintiff."  The  defendant  then  agreed  to  pay  SOL 
in  lieu  of  what  should  be  due  on  the  account,  &c.  which  was  there- 
fore decreed.  I  suppose  the  money  was  paid,  and  so  the  decree 
was  never  drawn  up.  I  called  for  the  pleadings  in  this  case,  and* 
from  them  it  appears  that  the  single  point  in  dispute  was,  who  was 
to  carry  the  tithe-milk  home*  In  that  the  defendant  succeeded, 
but  not  having  set  out  his  tithes  wellj  because  he  poured  the  milk 
into  holes  immediately,  therefore  he  was  decreed  to  account.  The 
question  now  before  the  court  was  not  in  contemplation  in  this,  nor 
in  any  of  the  other  cases,  nor  was  meant  to  be  decided  in  any  of 
them.  Consequently,  they  are  not  to  be  understood  as  cases 
adjudged  on  the  point,  which  was  the  proposition  I  meant  to 
establish. 

There  appears  to  us  therefore  to  be  nothing  in  point  of  argument 
or  authority,  which  should  prevent  us  from  effecting  the  justice  of 
the  case  between  these  parties,  by^declariqg,  that  the  defendants 
ought  to  have  paid  to  the  plaintiff  the  tenth  morning's  meal  and* 
the  tenth  evening's  meal,  in  which  having  failed^  they  are  noW 
to  account. 

(«)  S'Wood*»  Deer.  HS. 
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'  To  prevent  mistakes  I  would  add,  that  it  is  by  accident  it  bap-     1777. 

pens  in  this  particulcr  case  to  be  the  whole  milk  of  the  day.    If  the    T T 

cows  •  had  been  begun  to  be  milked  in  the  evening  instead  of  the         v. 
momingi  the  tithe*milk  would  have  been  due  in  the  evening  and  in 
the  morning  of  the  succeeding  day,  which  would  have  been  the 
Jewish  day  which  we  have  heard  of." 

'Hie  court  therefore  declared  the  plaintiff  entitled  to  tlie  tenth 
roomifig^s  meal  of  milk  and  the  tenth  evening's  meal  of  milk,  and 
ordered  the  defendants  Ctdlimore  and  Limlnick  to  account  for  tlie 
same  with  costs. 

From  this  part  of  the  decree,  which  related  to  the  tithe  of  milk, 
there  was  an  appeal  to  the  House  of  Lords,  which  was  heard  on 
the  2d  and  Sd  of  February  1779,  when  the  decree  was  affirmed 
without  any  debate  or  division.  The  case  was  argued  by  the 
Attorney  General  and  Mansfield  for  the  appellants,  and  by  DuH' 
ning  afid  Harding  for  the  respondents;  and  before  the  Lord 
Chancellour  T^urlowe,  and  the  Lords  Mansfield^  Bathw^st^  Cam^ 
deuj  &C. 

The  reasons  in  objection  to,  and  support  of,  the  decree,  as  urged 
in  the  printed  cases,  were  as  follows : 

The  Appellants^  Reasons.  [  11 1  f>  ] 

1.  The  mode  of  setting  out  tithe  of  milk  by  the  tenth  meal  in* 
sisteil  on  by  the  appellants,  has  been  long  established  and  universally 
received.     It  seems  to  have  been  first  introduced  from  an  inclin- 
ation to  &vour  the  clergy,  who,  in  ancient  times,  were  supposed  to 
be  entitled  to  only  a  tenth  part  of  every  meal  of  milk,  which  at 
every  milking  they  were  obliged  to  send  for  and  take  away,  and  to 
whom  therefore  it  was  much  more  convenient  to  have  the  whole 
of  every  tenth  meal  allotted  to  them,    which  they  might  receive 
altc^ther  at  one  milkin^^    without  the  ti'ouble  of  sending  more 
than  once  for  their  tithes.     The  mode  of  tithing  contended  for  by 
die  respondent,  and  established  by  the  decree,  that  is,  by  giving  to 
the  respondent  the  whole  meal  of  every  tenth  morning  and  every 
tenth  evening,  is  perfectly  new.     Instead  of  giving  to  tlie  parson 
the  tenth  meal,  it  gives  him  the  nineteenth  and  twentieth  meals, 
which  is  not  only  not  warranted  by  the  cases  in  which  the  parson  has 
been  determined  to  be  entitled  to  every  tenth  meal,  but  is  directly 
contrary  to  them.     And  it  seems,  that  the  parson  might  with  as 
great  appearance  of  reason  have  pretended  a  right  to  the  milk  of 
the  first  and  tlie  twentieth  meals,  every  meal  or.  milking  being  in 
itself,  as  well  as  in  the  language  of  the  cases  relative  to  this  subject, 
perfectly  distinct,   there  being  no  more  connection  between  the 
BHieteenth  and  twentieth  meals,  than  between  the  first  and  the 
Iwoitwch. 

B  « 
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1777.  2.  The  mode  of  tithing  thus  established  by  the  decree  is  not 

Sosworth  ^^^y  "°^  warranted  by  any  decision  relating  to  the  tithe  of  milk, 
▼.  but  is  also  contrary  to  the  mode  of  tithing,  which  prevails  with 
lAmbnc  .  j.gga|.j  ^  g]i  other  species  of  tithes,  and  to  the  general  rules  by 
which  this  kind  of  property,  is  regulated;  the  owner  of  tithes 
being  universally  entitled  to  the  tenth  part  of  the  subject  to  be, 
tithed,  and  nothing  more,  and  the  decree  here  giving  to. the  re- 
spondent not  the  tenth  part  of  the  milk,  but  the  nineteenth  and 
twentieth  parts. 

3.  This  mode  of  tithing  by  the  tenth  morning  and  tenth  even- 
ing's meals  will  subject  the  farmers  who  have  large  dairies  to  most 
unreasonable  hardships,  where  the  tithe  of  milk  is  thus  taken  in; 
kind.  Besides  other  inconveniencies  to  the  farmers  above. pointed, 
out,  their  calves,  which  can  only  be  supported  by  new  milk,  must 
every  tenth  day  be  destitute  of  footl  and  subsistence.  By  such  a 
mode  of  tithing,  tliei*efore,  a  parson  will  acquire  a  power  of  exacting. 

[  1117  J  an  exorbitant  recompence  for  his  tithe  of  milk,  or  where  a  farmer 
has  incurred  his  resentment,  of  injuring  and  oppressing  him,  by> 
taking  such  tithe  in  kind.  , 

% 

•  \ 

•  « 

The  Respondenfs  Reasons. 

1.  That  a  rector  is  entitled,  dejure^  to  a  full  tenth  of  all  milk  of 
cows  within  his  rectory,  as  well  as  a  tenth  of  all  other  tithable  mat- 
ters there  arising;  and  so  the  court  of  Exchequer  declared. 

2.  That  a  mode  of  setting  out  a  fifteenth,  or  any  thing  less  than 
the  full  tenth,  for  tithe,  as  the  appellants  had  done,  cannot  be  the 
true  rule  of  tithing,  if- the  rector  be  entitled  to  a  full  tenth. 

S.  That  a  prescription  to  pay  less  than  a  tenth  is  a  void  pre- 
scription. 

4.  That  when  the  tenth  meal  was  originally  declared  to  be  the 
right  of  the  parson,  it  was  substituted  in  the  room  of  the  tenth  quart, 
or  the  tenth  dish,  or  the  tenth  part  of  each  meal ;  it  was  never 
meant  to  give  him  less  than  a  full  tenth  of  the  tithable  object ;  it 
was  meant  to  give  the  tenth  in  a  more  convenient  and  useful  man- 
ner ;  it  was  therefore  auxiliary  to  the  general  right  of  a  free  tenth, 
to  secure  and  not  to  destroy  that  right. 

5.  That  the  setting  out  the  tenth  part  of  every  meal,  as  also  the 
setting  out  the  tenth  of  each  cow's  milk  at  each  milking,  have  been 
condemned  as  founded  in  inconvenience  to  the  parson  from  the 
great  unnecessary  trouble  and  expence  it  would  create  by  those 
numerous  and  frequent  tithings.  Upon  the  same  principle, .  the 
attempt  of  the  appellants  to  make  one  and  the  same  day  to  be  suc- 
cessively and  perpetually  the  tithing-day  of  milk  for  all  the  farmers 
in  this  parish  (where  near  400  cows  are  milked  daily)  is  illegal ;  as 
itVo^d  be  productive  of  vast  expence  and  distress,  in  procuring 
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li  proper  number  of  persons,  horses,  and  utensils,  to  be  employed      1777. 
by  the  parson,  or  lay  impropriator,  in  collecting  and  making  it    ^^^^^^^ 
into  cheese  or  butter ;  and  the  expence  and  trouble  of  collecting         ▼. 
and  manufacturing  it,  would  greatly  exceed  the  value  of  the  tithe-      "''*'^- . 
milk,  if  it  could  be  so  collected,  and  in  the  end  would  make  the 
tithe-milk  (which  if  set  out  fair  is  a  valuable  tithe)  to  be  of  no 
worth  to  a  parson  or  lay  impropriator^  but  would  subject  him  to 
vexatious  suits,  for  not  fetching  it  away  in  convenient  time  after 
it  was  set  out,  though  perhaps,  it  was  not  in  any  man's  power  to 
do  it. 

6«  That  the  tenth  meal,  and  the  tenth  day  has  been  and  ought 
to  be  con.sidered  as  expressive  of  one  and  the  same  idea,  and.  the  . 
tenth  of  the  morning's  milking  and  the  tenth  of  the  evening's 
milking,  have  conjunctly  been  considered  as  tlie  tenth  meal ;  and 
so  it  was  determined  in  the  cause  of  Dod^  vicar  of  ChigweU  in  Essex,  Suprt  5^7. 
against  Ingleton,  where  the  court  decreed,  that  the  defendant  ought  [  1118  ] 
to  pay  the  whole  tenth  meal'b  milk  of  all  his  cows  every  tenth 
morliiog,  and  the  whole  tenth  meal's  milk  every  tenth  evening,  as 
and  for  titlie  of  milk. 

7.  There  have  been  also  divers  other  cases  of  customary  tlthings, 
where,  in  the  general  understanding  of  the  country,  the  tenth  meal 
included  two  successive  milkings,  namely,  the  tenth  morning's  and 
the  tenth  evening's  milking;  and  this  sense  of  the  tenth  meal  was 
insisted  on  by  the  farmers  themselves,  and  all  those  causes  arose 
out  of  the  herds  of  dairy  counties,  viz.  Essex,  Northampton,  and 
Bucking/iam. 

>  8.  That  the  produce  of  an  evening's  milking  (as  proved  in  the 
cause)  is  on  an  average  throughout  the  year  at  le^st  one-third  less 
than  that  of  a  mornmg,  owing  to  the  space  of  time  between  the 
inorning's  milking  and  the  evening's  milking  being  much  shorter 
than  that  between  the  evening  and  the  morning's  milking,  and  to 
other  causes,  such  as  heat  of  weather,  flies,  and  the  like ;  an 
evening's  miikiug  tlierefore  fails  uf  being  a  full  tendi  of  the  milk 
milked  from  the :  cows  at  ten  successive  mornings  and  evenings 
milkings,  and  is  no  more  than  setting  out  a  part  for  the  wholes 
which  is  void. 

.  D.  That  the  setting  out  the  tenth  milking  on  every  fifth  day  in 
the.  morning  alone  lor  the  lithe,  would  be  as  much  too  great,  as 
an  evening's  meal  would  be  too  little,  and  would  be  full  as  preju- 
dicial to  the  farmer  as  the  other  would  be  to  tite  parson,  and  there- 
fbre  neither  of  them  alone  ought  to  be  adopted ;  but  the  setting 
out  the  tenth  morning's  milking  as  the  tithe  of  the  mornings,  and 
the  tenth  evening's  milking  as  the  tithe  of  the  evening's  milk,  avoids 
]ixHh  objections,  whether  the .  computation  begins  in  an  evening  or 
a  morning,  and  at  once  establishes  an  equal  general  mode  of  tithing 
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)  777.      between  iltrmer  and  parson,  founded  in  justice  and  equality,  tlx 
5:;;^    highest  equity. 

▼.  Objection.  —  But  to  this,  inconvenience  is  objected  on  the  side  of 

^t    the  appellants. 

aniwered.  Answer.  —  No  inconvenience  ought  to  outweigh  the  justice  of  the 
c^use ;  the  farmer  ought  not  to  be  permitted  to  take  a  manifest  unjust 
9dvantage  to  himself  by  yielding  one-third  less  than  what  is  due  on 
that  account. 

Objection.  —  That  if  two  successive  milkings,  viz.  in  a  morning 

and  an  evening,  are  established  as  the  tithe-meal,  then  the  farmer's 

calves  on  that  day  must  go  without  new  milk,  and  there  will  be  no 

t  1119  3  whey  to  give  the  pigs,  which,  in  dairy  &rms,  is  what  the  farmer 

depends  on. 

Ansnoer.  —  Calves  are  tithable  when  weanable,  that  is,  when  of 
an  age  to  live  without  the  dam,  or  natural  £bod,  as  grass  or  hay  ; 
the  appellants  say,  when  the  calves  are  three  weeks  old  in  summer, 
and  one  month  in  winter,  they  can  so  live ;  consequently,  till  those 
periods  the  whole  milk  of  the  cow  is  applied  for  tlie  support  of  its 
own  calf,  and  none  set  out  for  tithe ;  hence  no  inconvenience  or 
want  of  milk  for  calves  results  from  this  mode  of  tithing,  as  the 
vhole  milk  of  each  cow  is  applied  for  the  support  of  its  own  calf 
until  weaned  and  gone ;  at  which  time  the  cow  may  be  said  first 
to  come  to  the  pail,  and  to  be  tithable ;  that  the  milk  of  each  cow 
is  alone  sufficient  for  raising  its  own  calf;  that  as  the  calf  advances 
in  age,  it  has  daily  less  occasion  for  milk,  being  gradually  more 
and  more  able  to  support  itself  by  grass  and  hay,  until  it  accom- 
plbhes  the  full  weanable  age,  to  live  solely  on  the  same  food  as 
t^e  dam  does ;  that  the  calves  destined  for  tithes  are  always  lefl  by 
the  appellants  in  a  state  of  nature,  to  subsist  on  tlie  milk  of  their 
proper  dams  only. 

The  law  of  tithes,  as  well  as  of  other  things,  should  rest  on 
principles  that  are  fixed  and  certain ;  it  is  intended  to  be  a  rule  of 
conduct  equally  obvious  to  the  receiver  of  tithe  as  to  the  payer; 
but,  if  the  introduction  of  new  and  artificial  modes  of  rearing 
calves  is  to  vary  and  alter  the  parson's  right,  originally  settled  on 
the  immutable  laws  of  nature,  there  will  remain  no  setded  law,  no 
known  rule  of  conduct  for  the  parson,  but  the  will  and  capricious 
practices  of  the  farmer  will  constitute  the  law.  And  why  not  in 
every  other  species  of  tithe,  if  allowed  in  this? 

That  it  appears  abundantly  in  proof  in  the  cause,  that  in  dairy 
farms  (such  as  the  ^pellants  are)  calves  &11  between  the  months 
of  January  and  April  yearly,  and  at  no  other  times  in  the  year, 
except  an  accidental  calf,  and  all  calves  are  generally  gone  from  the 
cows  by  the  month  o{  April;  so  that  there  are  seven  months  yearly^ 
•including  the  whole  of  the  summer^  the  most  advantageous  season 
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•for  making  butler  and  cheese,  when  the  cows  are  without -any  1777. 

calves;  consequentlyi  their  milk  is  not  then  wanted  for  the  support  '^^~7 

of  their  calves.  t. 

As  to  pigs,  it  is  notorious,  that  they  may  be,  and  are  supported  ^^"^^'^^ 
from  the  preceding  day's  milk,  as  well  as  from  whey,  wash,  corn, 
and  other  such  like  food ;  and  that  they  never  depend  upon  the  pro- 
duce of  the  day  for  subsistence,  but  are  provided  with  a  stock  of  [  1120  ] 
food  beforehand,  (a) 


P.  18  Geo.  III.    A.  D.  1778.    Scac. 

Lcnother  v.  Bcltoti.    [MS.] 

Sir  James  Lffmther  filed  his  bill,  stating,  that  he  was  and  for  it  u  tuffi- 
many  years  past  had  been  seised  in  fee  and  proprietor  and  owner  ^'^^^ 
of  all  and  every  the  tithes  of  corn  and  grain,  and  other  great  and  for  thhei 
predial  tithes  whatsoever  arising,  growing,  and  Renewing  witliin  ^V^°^* 
the  manor  and  parish  of  Askam  and  the  liberties  and  precincts  gmraUy 
thereof.  ^^.^^ 

The  defendant  demurred,  for  tliat  the  plaintiff  had  not  shewn  by  them, 
his  bill  any  tide  to  the  tithes. 

In  support  of  the  demurrer  it  was  urged,  that  the  plaintiff  stated 
no  title  whatsoever  to  the  tithes,  inasmuch  as  he  did  not  state  that 
he  was  seised  of  an  impropriate  rectory,  or  of  a  portion  of  tithes, 
or  of  the  tithes  of  an  extra-parochial  places  or,  in  fine,  what  was 
the  nature  of  his  title. 

The  demurrer  was  over-ruled ;  and  it  was  holden  sufficient  to 
sustain  a  bill  for  tithes,  to  state  that  the  plaintiff  was  entitled  to  the 
tithes  without  more,  {b) 


P.  18  Geo.  III.    A.  D.  1778.     B.R. 

Haywood  v.  Nicholls.    [MS.] 

This  was  a  feigned  issue  founded  upon  an  indosure  bill  to  try  1st.  q».  If  ovi. 
Whether  a  sum  of  4/.  paid  in  lieu  of  the  tithes  of  a  farm  was  paid  ?*"**  ^^ 
as  a  modus  in  lieu  of  the  tithes  ?  2d,  Whether  it  was  paid  as  a  ml  pay- 

composition  raal?  »tffl"SL 

TIlis  cause  was  tried  before  Mr.  Baron  Eyre  at  Oxfoi'd^  and  on  to  prove  a 
the  trial  it  was  proved,  that  the  sum  of  4/.  had  regularly  and  im-  uon  mil  ? 
meraorialiy  been  paid  in  lieu  of  the  tithes  of  this  farm,  which  con*  What  u 
sisted  of  1 14  acres,  and  is  now  of  the  value  of  70/.  a  year.     It  was  a  mod^  ^ 
also  proved  that  about  sixty  or  seventy  years  ago,  the  farm  was  let  being  rank? 
for  54JL  a  year. 


(a)  See  alio  ITutcAuu  v.^tttty  tn/ftf  1200.  fupro  650.     Charlton /v*  ClmHtoiu     Bun.  3S5. 

Q>)  Cmyhorne  v.  Toy^,  2  Bro.  P*  C.  511*    nqtra  715. 
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'1778.         For  tli^  defendant  it  was  insisted  that  the  modus  was  rank;  and 

HawDodd    ^  ^^^^  it  to  be  SO,  a  licence  of  alienation  in  the  time  of  Edw.  6.  was, 

▼•   •      proved,  in  which  the  value  was  stated  to  be  less  than  5/.  per  annmn, 

r  2  221  1  ^^^  defendant's  counsel  also  relied  upon  the  statute  of  Eliz.  18. 

C.6.    which  directs  that  the  third   part  of  the  annual  value   of 

lands  leased  by  colleges  (which  the  present  farm  was)  shall  be 

reserved  in  corn  at  the  rate  of /6s.  Sd.  joer  quarter,  which  is  not 

above  the  sixth  part  of  the  value  of  com  now,  and  therefore  it  was 

said,  the  land  could  not  be  above  the  sixth  part  of  the  present  value 

at  that  timQ.- 

A  great  part  of  the  farm  was  proved  by  reputation  to  have  been 
formerly  woodland. 

Baron  J^^  told  the  jury,  that  where  tliere  was  no  otlier  evi- 
dence given  than  that  of  payment  of  a  certain  annual  sum,  it  must 
be  considered  as  proof  of  a  modus^  and  was  not  sufiicient  to  prove 
a  composition  real. 

'The  jury  found  a  verdict  on  the  first  count  of  the  dedaration, 
which  was  for  the  modus. 

Adair  Serjeant  moved  for,  and  obtained  a  rule  to  shew  cause 
why  there  should  not  be  a  new  trial,  on  the  ground  that  4//wa8 
in  this  case  a  rank  modus. 

Bearcrafi  for  the  plaintiff. — The  rankness  of  a  modus  is  a  ques- 
tion of  fact,  and  not  of  law.  A  composition  real  is  a  composition 
itiade  by  persons  who  had  a  right  to  make  it;  and  till  the  ISth  of 
^iz.  the  parson,  patron,  and  ordinary,  might  make  such  composi- 
8iipim847.  tibn.  In  Smith  v.  Chapman^  2  Fez.  506.  there  was  a  ffmdttf  of  nine- 
pence  per  acre  for  marsh  land ;  and  though  it  was  proved  that  in 
the  time  of  //.  8.  the  land  was  worth  only  2s.  an  acre,  and  that  was 
sent  to  a  jury.  This  farm  consists  of  U4  acres,  and  it  is  uncertain 
what  was  the  value  formerly.  The  arguments  for  the  defendant  are 
extremely  weak^  for  the  value  of  the  land  in  the  time  of  Edw.  6. 
IS  not  proved  by  the  value  given  in  for  the  licence  of  alienation. 
When  a  value  is  given  in  for  the  purpose  of  being  taxed,  it  is  never 
aI)ove  half  the  real  value. 

The  judge  at  the  trial  said,  it  could  not  be  a  composition  real, 
but  must  be  a  modus  or  nothing :  for  else  every  rank  modus  would 
be  supported  as  a  composition  real. 

MiUes  8.  S. — The  judge  held,  that  constant  payment  of  a  certain 
sum  alone  would  not  be  sufficient  to  establish  a  real  conq)08ition. 
But  there  is  no  foundation  for  that  in  the  books ;  and  the  deed 
may  be  presumed  to  be*  lost.  As  to  the  lio^ice  in!  the  time  of  E.6. 
besides  the  favour  always  shewn  in  such  cases,  tliere  appeared  to  be 
a  lease  before  that  time  {a)  far  a  mm  paid^  and  a  rent  of  4/.  perun^ 


(a)  This  wM  sot  so  stated  is  the  report. 
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won.  •  3  Ail\  534.  In  Williamson  y.Caley[a)  lately  in  the  Exchequer,      1 778. 
and  tried  at  YorAr  spring  assizes  before  Gotddi.  10/.  a  year  was    "j^ZJTTT 
holden  to  be  a  good  modus  for  a  farm,  though  the  present  value  was         t. 
proved  to  l>e  100/-  or  1 40/.  a  year.  •S^pS^' 

There  is  no  evidence  in  this  case  that  any  otiier  payment  was  ever  soa 
made. 

• '  Adair  Seijeant  contra. — I  consider  the  question  as  open,  whether 

the  verdict  can  be  supported  on  either  count.     In  Smith  v.  Got/-  4  Wood's 

iard  in  the  Exchequer  at  the  sittings  after  last  Michaelmas  term,  a  ^^*^*  ^®^ 

modus  was  proved  to  have  been  paid  regularly  for  150  years.     The 

defendant  afterward^  varied  his  case,  and  instead  of  stating  it  to  be 

fLmoduSy  stated  it  as  a  composition  real ;  but  the  court  would  not 

grant  an  isstie  on  that  ground,  but  only  whether  it  were  a  modus 

or  not  (A) ;  because  the  mere  &ct  of  payment  was  no  evidence  oi 

a  red  composition.     If  it  were  to  be  holden  otherwise,'  there -would 

be  an  end  of  the  doctrine  of  a  modus  being  rank.     The  question 

then  is,  Whether  the  verdict  for  the  modus  is  warranted  by  the 

evidence  given  ?    If  the  licence  do  not  prove  the  real  value,  yet  it 

shews  that  the  estate  was  something  near  that  value.     In  the  reign 

of  queen  Elizabeth  the  value  of  com  was  not'a  sixth  part  of  what  it 

is  now,  and  therefore  land  could  not  be  above  a  sixth  part  of  the 

value  that  it  is  now. 

•  Lord  Mansfield.  — To  support  an  uninterrupted  usage  you  pre- 
sume any  thing.  I  take  tlie  distinction  between  a  modtis  and  a 
real  composition  to  be  settled.  There  is  a  great  difference  between 
SLWodus  which  is  rank  upon  the  face  of  it,  and  which  is  to  be  made 
80  by  evidence ;  as,  if  there  were  a  modus  of  one  shilling  for  a  sheep, 
that  .woqld  be  rank  upon  the  face  of  it 

.  BuUer  J.  held,  that  the  evidence  on  the  part  of  the  defendant 
was  so  extr^m^ly  slight,  that  there  ought  not  to  be  a  new  trial. 
For  the  IJQepce  was  no  propf  of  the  real  value;  which  seemed  to  be 
admitted  by  the  counsel,  because  tliey  contended  only,  that  it  was 
sometliing  near  the  value;  but  how  near,  or  what  proportion  it  bore 
to  the  real  value  was  quite  uncertain.  And  as  to  the  price  of  com, 
it  ought  to  have  nonweight  at  all;  because  this  was  not  an  arable 
farm  only,  and  formerly  great  part  of  it  was  supposed  to  be  wood- 
land. Besides^  tliere  was  a  presumptive  proof  that  this  estate  was 
of  much  more  considerable  value  formerly,  than  was  supposed  by 
the  defendtoit;  for  thbiglr  most  lands  within  thckihdgom  have  [  1123  ] 

been  raised  one-tliird  in  .value  wi^n  twenty  years  past,  yet  this 

-— , ^, ^ 

(a)  4  Wood's  Deer.  3.  reported  as  to  a  point,  FffiUyn  ▼.  Holmes,  infra  1SS9;  and  fifom  Seij. 

on  IbftiMr'directioiM,  ns/Wr  11^.  •  H9C%  MS.  of  that  case,  ▼ol.  xi.  p.  ISS.  it  iqp- 

{h)  4.Wood'8  Deer.  586. .  The  Lord  C.  Baron  pears  that  Lord  Man^iM  and  Mr.  Jvttioe  JMbr 

told  JDtelitr  J.  that  this  ciMe  was  determined  on  said  that  the  law  was  not  settled  as  kU  down  hi 

the  partienlar  cireunistances  of  it,  and  no  general  Smith  t.  Goddardy  and  seemed  to  question  that 

wvXt  was  laid  down.     (TMs  ca«B  was  alto  cited  in  opinion. 


1125  cases: 
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1778.      B.  modus  o(^L  in  lieu  of  tithes;  but  it  appearing  that  the  persons 
to  pay  the  modus  were  not  specified,  and  also  that  the  tithes  them- 
selves had  actually  been  collected  by  the  landlord,  the  court  thought 
^*^^^^*'    fit  to  require  that  the  owner  should  be  made  a  party  in  order*  to 
lieu  and       enable  her  to  make  a  fuller  defence.     It  was  done  accordingly :  but 
of^^ti^  she  being  an  infant,  and  her  first  answer  alleging  only  a  modus, 
of  hii  own    similar  to  that  set  up  by  the  occupiers,  leave  was  given  to  amend  (a) 
J^^        •  her  answer,  by  stating  her  defence  so  as  to  correspond  better  with 
the  facts  in  proof.     In  her  amended  answer  she  alleged  that  "  she 
is  seised  in  fee  of  certain  lands  called  Forest  (jhfh  Cathy  situated 
partly  within  the  chapel ry  of  St.  Michael  Roscomey  and  partly  in  tlie 
parishes  of  Berosha  and  LLanviHat^en  Yers  out  of  the  said  chapelry, 
and  of  three  tenements  within  the  said  chapelry ;  and  that  she  and 
all  those  whose  estate  she  hath  in  the  said  three  tenements  and  in 
so  much  of  the  said  forest  as  lies  within  the  said  chapelry,  hath  and 
have  from  time  immemorial  paid  to  the  rector  of  the  said  rectory 
and  chapelry  for  the  time  being  4/.  yearly,  as  a  pension  or  payment 
in  satisfaction  of  all  tithes  arising  or  renewing  upon  the  said  three 
.      tenements,  and  so  much  of  the  said  forest  as  was  situated  within  the 
said  chapelry ;  and  that  she,  and  all  those  whose  estate  she  hath,  &c. 
hath  and  have  from  time  immemorial  been  used  to  have,  and  ought 
to  have  in  respect  of  tlie  said  pension  or  payment  so  paid,  the  tithe 
or  tenth  part  of  all  corn,  grain,  hay,  and  other  tithable  matters  aris- 
ing upon  the  said  three  tenements,  and  so  much  of  the  said  forest  as 
#         lay  within  the  said  chapelry."     It  was  objected  to  this  prescription, 
that  no  lay  person  can  prescribe  for  tithes  arising  upon  his  own 
estate;  for  that  if  any  agreement  were  made  between  rector  and 
r  1126  ]  land-owner,  that  a  gross  sum  or  an  annual  payment  should  be  made 
to  him,  and  that  the  tithe  should  for  ever  after  belong  to  the  land- 
owner, the  land  would  thereby  become  discharged  of  the  tithe,  and 
the  tithe  would  from  that  time  cease  to  exist.     In  support  of  the 
Supra  SOS.    prescription  was  cited  tlie  case  of  Piggot  v.  Sj/mpson  in  the  ^2  Eliz. 
•'  Cro^Ei,763.  from  which  case  this  prescription  was  said  to  have 
been  transcribed.     To  this  it  was  answered,  that  Piggot  v.  Sympson 
differed  materially  from  the  present  case,  for  in  that  the  lord  pre- 
'  scribed  for  tithe  as  appurtenant  to  his  manor,  arising  upon  the  laiids 
of  others :  here,  tlie  defendant  prescribes  for  tithes  arising  upon  her 
own  lands.     But  as  to  this,  the  reasoning  in  Piggot  v.  Sympson  is 
observable,  viz,  *^  for  when  the  lord  hath  used  from  time  whereof^- 
&c.  to  pay  this  sum,  &c.  and  in  respect  tliereof  to  have  all  the  tithe 
within  his  manor,  it  shall  be  intended  that  at  the  beginning  the  lord 
had  all  in  his  hands,  and  then  might  prescribe  to  pay  a  sum  in  dis- 
charge of  all  the  tithes,  and  when  he  gave  the  tenancies  to  bold  of 

»       '      •  : 

(«)  The  court  of  Exchequer  have  &incf  refused  to  do  thii..  „  :.. 
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bim,  and  always  after  to  have  the  tithe  of  those  latkds,  it  is  a  very      1778. 
reasonable  prescription,  for  now  he  hath  no  more  than  what  he  had      ,,.  ^. 
before, y&r  he  had  them  before  hi/  retainer^  and  now  he  takes  the  tithes         v. 
themselves.**      Hence  it  appears,    that  two  species  of  prescriptive   ^^ 
rights  were  allowed  by  the  court.     1st,  To  retain  the  tithes  so  long 
as  the  land  remaineil  in  the  original  owner.     2d,  To  receive  them 
after  the  lands  were  granted  out.     The  tithes  therefore  are  through- 
oat  considered  as  existing  always  distinct  from  the  land,  insomuch 
too  that  it  is  there  said,  that  the  lord  might  sue  for  them  in  the 
spiritual  court.     Nor  was  this  case  of  Piggot  v.  Sympson  the  first  de- 
cision uiM>n  d)is  point:  it  had  before  been  determined  in  Piggot  v.  Suprmsoa 
Heartij  Cro.  Eliz.  599.  the  reason  on  which  the  court  had  gone  in 
that  case  is  here  stated.  This  of  Piggot  v.  Heam  is  also  cited  at  the 
end  of  the  Bishop  of  fVinchester^s  case,  2  Co.  45  a.  where  Sir  E.  Coke  Supra  167. 
says,  that  two  points  were  resolved  therein.     1.  That  in  such  spe- 
dal  case,  a  lay  person,  owner  of  the  said  manor,  shall  sue  for  the 
tithes  upon  all  the  special  matter  aforesaid  in  the  spiritual  court,  for 
it  shall  be  intended  at  the  beginning,  the  lord  was  seised  of  the 
whole  manor  before  the  tenancies  were  derived  thereout,  and  then 
by  composition,  or  other  lawful  means,  the  lord  should  have  all 
the  tithes  within  the  manor  for  the  said  pension  paid  to  the  parson ; 
and  the  law  intendeth  that  at  the  beginning  it  was  for  the  main- 
tenance of  divine  service,  4"  pfo  bono  ecclesia^  the  reason  of  which  in- 
taidment  is  the  amtinual  usage  a  tempore  cujus^  &c.     2.  That  upon 
this  special  matter  alleged,  a  man  may  have  tithes  as  appurtenant 
to  a  manor;  for  he  prescribes  by  a  ^2^f^  estate  in  the  manor,* and 
therefore  •  cannot  have  them-in  gross.     But  it  is  there  said  to  have  [  1127  ] 
been  adjudged  in  WinchcomVs  casc^   35  Eliz.  Cro.  El.  293.  that  a  8upni64. 
man  cannot  prescribe  generally  in  him  and  all  those,  &c.  to  have 
any  tithes  appertaining  to  the  same,  for  without  such  special  matter 
shewed,  tithes,  which  are  spiritual  things  and  (\\XQJure  divino^  cannot 
be  appurtenant  to  a  manor  or  any  other  temporal  inheritance.   In 
Piggot  V.  Sampson  the  tithes  must  have  been  considered  as  existing 
-always  distinct  from  the  land;  if  in  his  own  hands,  the  lord  might 
retain  them ;  if  in  the  hands  of  grantees,  he  might  take  them.    Nor 
do  I  siee  any  reason  why  they  may  not  be  prescribed  for  in  the  same 
manner  as  appurtenant  to  land,  as  well  as  appurtenant  to  a  manor, 
the  tithes  tKem'selves'  being  *  constantly  preser\'ed  by  virtue  of  the 
ifiuppbsed  original  agreement. 

*  Upon  this  ground  it  appears  to  me  that  the  prescription  may  be 
gpod' in  law;  and  as  some  evidence  has  been  given  to  support  it  in 
fact,  much  of  the  payment  of  the  pension,  some  of  the  collection 
of  tithed  by  the  land-owner,  an  issue  ought  to  be  directed  to  try  it. 
And  if  it  should  be  found  by- the  jury,  that  the  pension  is  payable  in 
dlK^harge.of  tithes>  but  tjiey  should  find  against  the  second  branch 
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1778.      of  the  prescription,  viz,  that  the  landowner  has  a  right  to  take  tbtf 
Piy»        tithes,  then  such  finding  may  be  indorsed  upon  the  postea. 
V.  Issues  were  accordingly  directed. 

^^^^^^^""^^        "  First,  whether  she,  the  said  Elizabeth  Guynn,  and  all  those 
whose  estate  she  hath  in  the  three  several  tenements  or  farms  in  the 
pleadings  of  this  cause  mentioned,  called  by  the  several  naitoes  re^ 
spectively  of  £r^F>it»r,  JUystin^  and  Maes  y  Gravej  situate,  lyingf 
and  being  within  the  chapelry  of  St.  Michael  in  Rosanmey  in  the 
county  of  Caermarthen^  and  in  such  part  of  a  certain  ancient  capital 
tenement  and  demesne  lands  called  Fwest^  as  lieth  within  the  said 
chapelry,  hath  and  have,  from  time  whereof  the  memory  of  man  i» 
not  to  the  contrary,   paid   to   the  rector  of  the  said   rectory  of 
Uanlley^  otherwise  UaviUmey^  and  the  chapelry  of  St.  Michael  \tL 
Roscomey  aforesaid,  for  the  time  being,  the  sum  of  four  pounds 
yearly,  as  a  pension  or  payment  in  satisfaction  of  all  tithes  arising 
or  increasing  upon  the  said  three  tenements  or  farms,  and  upon  so 
much  of  the  said  forest  demesne  lands  as  is  situate  within  the  said 
chapelry.** 

^^  Secondly,  whether  she  the  said  Elizabeth  Gwytifty  and  all  those 
whose  estate  she  hath  in  the  said  three  several  tenements  or  farms, 
and  in  the  said  part  of  the  said  forest  demesne  lands,  hath  and  have^ 
fW)m  the  time  whereof  the  memory  of  man  is  not  to  the  contrary, 
C  1128  ]  been  used  to  have,  and  ought  to  have,  in  respect  of  the  said  pen- 
sion or  payment  so  paid  to  the  said  rector  for  the  time  being,  the. 
tithes  or  tenth  part  of  all  com,  grain,  hay,  and  other  tithabk. 
matters  arising  on  the  said  three  tenements  or  farms,  and  on  so 
much  of  the  said  forest  demesne  lands  as  are  situate  within  the  said, 
chapelry.** 

The  defendant  Gxxynn  to  be  plaintiff  at  law ;  the  issues  to  be 
tried  by  a  special  jury ;  and  the  judge  to  indorse,  &c.  &c. 

The  said  issues  were  accordingly  tried,  and  the  jurors  found  for 
the  plaintift*at  law. 

The  court,  on  the  5th  of  July  1779,  ordered  the  bill  to  be  dis- 
missed with  costs  at  law  only;  the  plaintiff  in  equity  to  deduct 
thereout  the  arrears  of  the  pension  of  four  pounds  a  year. 


M.  19  Geo.  III.    A.  D.  1778.    B.  R. 

Manser  v.  Taylor,    [Serjeant  Hill's  MSS.  voL  xxxii.  p.  218.] 

The  itat.  PROHIBITION  prayed  to  the  official  of  the  Consistory  Court  of  the 

c  ^1 7*  ^'  Bishop  of  Norwich^  where  defendant  had  libelled  against  plaintiff 
the  raco.       for  tithes. 

tiSMfrom  '^®  suggestion  for  prohibition  was  that  by  stat.  7  &  8  fT.  8.  r.  34* 
Qoakeni  it  is  enacted,  that  ^^  where  any  Quaker  shall  refuse  to  pay  or  com- 
«ust  tb?      pound  for  his  great  or  small  tithes,  or  to  pay  any  chnrt^  rates^.  it- 
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shall  and  may  be  lawful  for  the  two  next  justices  of  the  peace,  on      1778. 
complaint  of  any  person,  &c.  to  whom  the  same  are  due,  to  convene    "^^      ' 
before  them  soch  Quaker,  and  to  examine  on  oath  such  complaint,         v. 
and  state  what  is  due  by  such  Quaker  to  the  party  complaining,      ^*v^' 
and  by  order  under  their  hands  and  seals  to  direct  and  appoint  the  jurlidiction 
fBjment  thereof,  so  as  the  sum  ordered  do  not  exceed  10/.;  and  on  ^erin^ 
refosal  to  pay,  any  one  of  the  said  justices  may,  by  warrant,  levy  coutt. 
the  same  by  distress,  &c."     And  the  case  was,  that  the  defendant  p^ny  y^  * 
had  complained  to  two  justices  (as  the  act  directs),  who  convened  ^""^^^ 
the  plundff,  and  after  hearing  both  sides,  stated  the  debt  due  from  befM  two 
plaintiff  to  defendant  to  be  305.,  and  were  proceeding  to  make  order  ^'jf^,^ 
that  plaintiff  should  pay  defendant  the  same,  and  then  offered  to  act^betmy; 
grant  defendant  a  warrant  on  reftisal.     But  the  plaintiff  thinking  ^^J^'^^^ 
Aat  the  justices  had  not  truly  stated  this  debt,  and  that  he  ought  been  made* 
to  have  more,  told  the  justices  that  they  need  not  proceed  further,  ^^i^ST 
but  he  would  seek  redress  another  way ;  whereupon  the  justices  ecdoiasti^ 
made  no  order,  and  the  defendant  imtnediately  libelled  against  the       ^^'^'^ 
plaintiff  in  the  ecclesiastical  court.     The  fact  thus  appearing  to  the 
court,  two  points  were  made  on  this  act  of  parliament;    1st,  Whe- 
ther the  act  does  not  in  all  cases,  where  the  debt  is  under  10/., 
take  away  the  jurisdiction  of  the  ecclesiastical  court ;  and  in  order 
to  this  the  counsel  pro  and  cofi  urged  that  in   many  acts  these 
words,    *'  it  shall  and  may  be  lawful,'^  amounted  to  a  command 
and  injunction,  and  insisted  that  they  should   receive  that  sense 
here:  but  jp^  Cur.  the  parson  has  it  in  his  election  whether  he  will 
take  the  method  the  act  empowers  him,  or  sue  in  the  ecclesiastical 
oour^  whose  jurisdiction  is  not  taken  away.     The  2nd  point,  which 
was  chiefly  insisted  on  was,  whether  since  the  defendant  made  his 
election  to  pursue  the  statute,  and  the  proceedings  before  the  jus- 
tices were  so  great  as  to  determine  the  debt,  if  he  could  after  this 
sue  in  the  ecclesiastical  court  for  the  same;  and  ^mt  cur.  the  justices 
have  not  made  any  order  in  writing.     There  is  no  determination  of 
the  matter  on  record,  wherefore  the  defendant  was  at  liberty  to  go 
into  court  christian ;  but  fl/fV^  if  the  justices  had  by  making  order 
determined  the  matter.     Prohibition  denied,  (a) 


M.  19  Geo.  HI.   A.  D.  1778.   In  Cane. 

Deoie  v.  Lord  Brownkno  and  others. 

The  plaintiff  was  vicar  of  the  church  ofStanground  witli  Farcet  S.C. 
in  the  county  of  Huntingdony  (into  which  he  was  inducted  in  Jidy  p  q  gg^ 
1766),  and  the  defendant  lord  Brcnmdcm  was  impropriate  rector  ^*^-) 
of  the  same  church.     The  rectory  impropriate  of  the  same  church  circum- 

*     '  .  ■  •  '  -(«)-^Sec  alKD  /f«  ▼.  Owen,  si*pm  99S. 
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1 778.  was  formerly  part  of  the  |x>ssession  of  th^  abbey  of  Thonie^y  and  by 
j^  .  endowment  of  11  April  1402  the  abbot  and  convent  of  the  said 
V.  abbey  granted  to  the  vicar  of  the  said  church,  all  tithes,  tenths, 
^1^^^.  oblations,  and  offerings  whatsoever  belonging  to  the  said  church, 
exc&pt  the  tithe  of  corn,  hay,  wool,  lambs,  and  calves.  At  the 
j^  ^  time  of  the  dissolution  of  the  said  abbey,  the  vicar,  by  virtue  of  a 
an  issue  furtlier  endowment  by  the  said  abbot  and  convent  (supposed  to  have 
tryATicar's  '^^^'^  made  22  ii.  6.)  was  endowed  with,  and  enjoyed  a  portion  of 
right  to  one-third  of  tithe-corn,  arisinsr  within  the  limits  or  hamlet  oiFarceU 
to  \m  n^'  ^^ch  is  a  separate  vill,  but  parcel  of  the  said  parish  of  Stangroutidy 
^?^*S^  sir  Walter .  Mildmay  knight,  chancellour  of  tlie  Exchequer  (to 
thegrattttt  whom  queen  Elizabeth  had  tlijen  lately  granted  tlie  impropriate 
"^=1^  rectory  of  Stat^rowid)^  by  indentuj-e,  dated  24tli  October^  30  Eliz. 
pttrtoftb*  granted  to  the  master,  fellows,  and  scliolars  of  Emanuel  College  in 
r^'jl^"  Cambridge  (which  sir  Walter  had  founded,  and  to  which  he  gave  the 
of  which  advowson  of  the  said  vicarage),  and  their  successors  for  ever,  in 
^^^^  trust  for  the  vicar  of  the  said  parish,  amongst  other  things,  ^^  all  the 
the  issut  tithes  of  wool,  lamb,  and  calf,  arising  within  the  parishes,  towns, 
per  julgei  and  hamlets  of  Stangraund  and  Farcett  (except  tlie  tithes  of  wool, 
and  where  *  lamb,  and  calf,  arising  from  the  demesne  lands  and  tenements  of 
rtamm  to  the  manor  of  Stangraund^  then  in  the  occupation  of  Heriiy  Parkinson^ 
•uppoee  or  his  assigns);  and  after  taking  notice  tliat  tlie  vicar  then  had  only 
further  one-third  part  of  the  tithe-corn  in  Farcet  (the  other  two-tliird« 
H^^^  thereof  belonging  to  him  the  said  sir  Walter  Mildmat/^  as  impro-* 
upon  it  by  priator)  he  granted  to  the  said  master,  fellows,  and  scholars,  one- 
•52??   *    fourth  of  his  two-third  parts  of  the  said  tithe- corn;  so  that  thesaicC 

reference  to  <»     '•  n  '"''•''/%'        ' 

a  jury.  vicar  should  thenceforth  have  and  enjoy  one  mil  moiety  of  all  the 
*[1129]  tithe-corn  arising  in  the  said  hamlet  of  Farcet,  By' a  further  in-^ 
denture,  dated  llth^^nT,  31  Eliz.  the  said  sir  WaUef  Afildmm/ 
conveyed  to  the  master,  fellows,  and  scholars  of  the  said  college, 
and  their  successors,  in  trust  for  the  said  vicar,  the  other  moiety  of 
the  tithes  of  corn  in  Farcet. 

By  virtue  of  these  several  endowments  and  grants,  tlie  plaintifi^ 
as  vicar  of  the  said  church,  claimed,  1.  The  tithe  of  corn,  and  all 
other  tithes  (except  hay)  throughout  the  hamlet  of  Farcet.  2.  The 
tithe  of  wool,  lambsj  and  calves,  and  all  other  the  small  tithes 
throughout  the  vill  or  township  of  Slanground  (except  the  tithe 
of  wool,  lamb,  and  calf  of  the  hianor  farm  or  demesne  of  Stan-' 
groundy  called  the  Bmistedy  formerly  occupied  by  Heiiry  Parkinson 
and  his  assigns.) 

Farcet^  though  united  as  a  parish  with  Stanground  under  one 
cburchi  is,  in  all  otlier  respects,  distinct  from  it,  botli  as  a  manor 
and  a  township.  The  town  (which  has  a  chapel  of  eas^)  is  situate 
at  the  distance  of  upwards  of  a  mile  Crom  that  of  Stangroundj  has  a 
s^Murate  pariib,  aaq civil  officers;  and  the  manor  is,  in  all  respects. 
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distinct  from  and  independent  of  that  of  Stangroimd.     The  parish      1 778. 
borders  upon,  and  a  large  proportion  of  the  lands  belonging  to  the    ~^^ 
two  townships  extend  into  the  great  level  of  the  fens  called  Bed-         v. 
fird  Leoeij  which,  till  the  improvements  thereof,  by  drainage  and   ^^^^ 
mclosure  in  the  reign  of  Car.  1  &  2.  lay  in  a  state  of  mundation, 
during  the  greater  part  of  the  year,  and  wholly  unproductive  (ex- 
cept a  qiecies  of  coarse  grass  and  hay  upon  some  particular  spots), 
bat  in  consequence  of  the  drainage,  &c.  became,  and  has  since  con- 
tinued fit  for  culture,  and  produced  com,  and  other  tith^ble  matters. 
Within  the  parish  o(  Stangroundj  and  adjacent  to  the  township  and 
oommon  fidd  lands  of  Farcet^  lies  a  large  tract  of  fen  land,  dis- 
tinguished and  bounded  as  after-mentioned,  and  containing,  by 
esdmadon,  SS60  acres,  or  thereabouts,  anciendy  and  still  known 
by  the  denomination  of  **  Farcet  Fen,"  and  reputed  to  be  parcel  of 
the  manor  and  hamlet  o{  Farcet.     The  remainder  of  the  fen  lands 
within  the  parish  lie  within,  and  have  been  always  considered  as  C  HSO  ] 
parcel  o^  the  township  of  Stanground. 

The  tract  called  Farcet  Fen  is  bounded  as  follow,  viz.  Towards 
the  uorth-west,  by  the  common  lands,  in  the  vill  of  Farcet,  from 
which  it  is  divided  by  a  river,  called  Farcet  Water.  Towards  the 
north,  by  lands  in  StaTigrouud,  called  Horsey  Grounds*  Towards 
the  north-east,  by  lands  in  Whittlesey,  called  Whittlesey  Kin^s  Delf, 
from  which  it  is  divided  by  a  dyke,  called  Hockey  or  Odkcy  Dyke. 
Towards  the  south-east,  by  fen  lands  in  Ramsey,  called  Middlemore, 
from  whence  it  is  divided  by  a  dyke,  called  SmaU  Dyke.  Towards 
the  south,  by  the  lake  of  water,  called  Whittlesey  Meer ;  and  to  the 
south-west,  upon  lands  in  Yaxley,  from  which  it  is  divided  by  n  dyke 
or  stream,  called  Conquest  Load. 

Anciently,  and  long  before  the  general  drainage  of  the  fens  took 
place,  certain  parcels  of  land  had  been  fenced  off  from  the  residue 
of  Farcet  Fen,  and  held  in  severalty  for  the  purpose  of  mowing 
hay;  the  remainder  (when  not  covered  with  water)  as  also  the 
inclosed  parcels  after  having  been  mowed,  were  used  as  an  open 
common.  The  largest  of  the  meadows  thus  inclosed,  which  lay  on 
the  north-east  side  next  Oakley  Dyke,  and  contained  500  acres, 
was  (and  is  still)  called  Farcet  Kin^s  Delf,  and  eight  roods,  and  was 
subdivided  into  small  parcels  (contmning  about  four  acres  a-piece) 
called  Doles,  which  were  allotted  to,  and  held  in  severalty  by  sundry 
inhabitants  o(  Stanground  and  Farcet,  (probably)  in  respect  of  their 
rights  of  common  in  the  fen.  Another  of  the  said  meadows, 
lying  on  the  north-west  side,  and  containing  about  thirty  acres,  was 
(and  is  still)  called  MiJby.  Another  of  the  said  meadows,  lying  on 
the  same  side,  and  adjacent  to  the  last,  containing  about  forty  acres, 
was  (and  is  still)  called  Nem  Mead.  Sundry  other  small  parcels, 
incbsed  in  like  manner,  lying  on  the  same  side,  were  (and  are  now) 

Vol.111.  S 
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1778.     called  by  the  name  of  the  Piffles.    At  the  southern  extremity  of 
-^  .        the  fen  adjoining  to  Whittlesey  Meer^  a  cottage  called  Beales  Cote^ 
Y.         was  anciently  built,  and  ten  acres  of  land  were  inclosed  to  and 
^J^!^f^^    have  ever  since  been  held  in  severalty  with  it* 

The  abbot  of  Thomey^  to  whom  both  the  manors  of  Stanground 
and  Farcet  belonged,  held  in  severalty  (at  the  time  of  the  dissolu- 
tion} another  inclosed  parcel,  containing  about  140  acres,  Qyvag 
on  the  south-Twest  side  of  the  fen  next  Conquest  Load)  called  Con^ 
quest  Closej  extending  from  Fcnde  Lake  in  Whittlesey  Meer  to 
Farcet  Water.  The  remainder  of  the  fen  was,  till  the  period  after- 
mentioned,  an  open  common,  into  which  the  tenants  and  inhabitants 
C  llSl  ]  in  sundry  neighbouring  and  some  distant  manors  (which  belonged 
to  the  same  abbey)  had  a  right,  by  custom,  of  turning  their  com- 
monable cattle,  making  a  yearly  acknowledgement  for  the  same  to 
the  lords  of  the  manor  of  Farcet. 

In  10  Eliz.  the  said  sir  Walter  MUdmay^  to  whom  the  manor  of 
Farcet  had  been  then  granted  in  fee  (and  who  was  then  lessee  of  the 
crown  for  sixty  years  of  the  manor  of  Stanground)  came  to  an  agree- 
ment with  the  commoners  in  the  said  fens,  whereby  he  gave  up  his 
right  of  common  and  herbage  therein,  in  consideration  of  being 
permitted  to  inclose  and  hold  in  severalty  to  him  and  his  heirs  400 
acres  of  the  said  fen  adjoining  to  the  said  parcel  (formerly  inclosed 
by  the  abbot)  called  Conquest  Close,  and  such  400  acres  were  in  con- 
sequence of  such  agreement  inclosed,  and  have  been  ever  since  held 
in  severalty  with  and  as  parcel  of  the  manor  of  Farcet* 

The  remainder  of  the  fen  lay  open  waste,  till  the  drainage  of  the 
fens  took  place  in  the  reign  of  Charles  the  First.  By  the  terms  of 
their  undertaking,  the  adventurers  for  the  drainage  were  to  have 
95,000  acres  (being  the  proportion  of  one  third  of  the  whole  level) 
set  out  to  them  from  all  the  lands  common  and  several  within  the 
level,  and  the  same  were  allotted  to  them  accordingly  by  a  law  of 
sewers,  (since  called  the  Saint  Ive*s  Law)^  made  on  12  October^ 
30th  Car.  1.  whereby  940  acres,  further  part  of  the  then  conwion 
fen  otFarceti  situate  on  the  southern  side  next  Whittlesey  Meer  and 
"Ramsey  fen,  and  162  acres  out  o(  Conquest  Close  and  lands,  and  three 
acres,  one  rood,  ten  perches,  out  of  the  lands  belonging  to  Beales  Cote 
were  set  out,  and  afterwards  inclosed,  tmd  held  in  severalty,  as  the 
full  proportion  of  the  adventurers  of  the  whole  of  Farcet  Fen^  in- 
cluding the  said  meadows  of  Kin^s  Deffj  Milby^  Nero  Meadf  and 
the  PingleSf  out  of  which  no  allotments  were  taken. 

In  the  year  1682,  the  remainder  of  the  said  fen,  which  contained 
1,300  acres,  was,  by  virtue  of  statute  15  Car.^,  c.  17.  intituled, 
^^  An  act  for  settling  the  drainage  of  the  great  level  of  the  fens  called 
Bedford  Level"  divided  and  allotted  to  the  several  persons  having 
right  of  soil  and  conmion  therein,  in  proportion  to  such  their  respec- 
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tiv#  rigbtsy  and  afterwards  inclosed  and  held  in  severalty  by  them ;      1778. 
and  thirty-five  acres  were  on  that  occasion  allotted  to  William  Brawri' 


Dfvit 

lew  esq.  as  lord  of  the  manor  o(  Farcet^  and  (as  such)  owner  of  the        v. 
soil  of  the  said  fen,  in  lieu  of  his  seignory.  a^iwU^w 

Soon  after  the  commencement  of  the  drainage,  when  a  prospect 
opooed  of  the  fen  lands  becoming  productive,  the  right  of  tithes 
therein  became  an  object  of  attention  and  dispute,  and  the  inclosed 
bo  lands  in  Sktngrmmd  and  Farcet^  then  held  in  severalty,  being  [  1132  J 
first  improved  and  rendered  capable  of  yielding  tithable  matters,  the 
ficar  id  Stanground,  some  time  before  the  year  1640,  asserted  his 
daira  to  such  tithes  of  those  lands,  as  by  his  endowments  and  grants 
he  was  entitled  to.  The  then  impropriator,  MUdmay  earl  of  West'- 
mordandf  at  first  resisted  the  vicar's  demand ;  but  after  a  suit  com- 
menced by  the  vicar  in  the  ecclesiastical  court,  entered  into  a  com- 
promise^ and  by  agreement,  made  in  the  year  1640,  consented  to 
allow  him  twen^-five  pounds  a^year  in  lieu  of  and  as  a  compo* 
sition  ibr  the  tithes  of  the  said  inclosed  fen  grounds,  which  payment 
hath  been  continued  to  be  made  by  the  succeeding  impropriators 
to  the  successive  vicars,  from  that  time  down  to  Lady*day  177S. 
Sundry  disputes  afterwards  arose  respecting  the  tithes  of  the  940 
acres,  allotted  to  the  adventurers,  and  the  1,300  acres^  allotted  to 
the  commcmers,  as  well  between  the  impropriator  and  the  owners, 
as  between  the  impropriator  and  the  vicar  of  Stangroundj  and  several 
suits  were  commenced,  aiid  some  of  them  brought  to  trial  in  con- 
sequence thereof;  but  before  any  final  decision  of  the  right  took 
I^ace,  these  disputes  also  terminated  in  the  year  1688,  in  a  com- 
promise between  the  impropriator  and  vicar,  the  former  consenting 
to  accept,  and  the  latter  to  grant,  a  lease  of  such  tithes  in  the  said 
lands  as  the  vicar  was  entitled  to,  at  the  rent  of  fifty  pounds  a  year, 
which  hath  been  continued  to  be  regularly  paid  under  that  and  sub- 
sequent leases  by  the  succeeding  impropriators,  and  accepted  by 
the  successive  vicars  from  thence  to  Lady-day  1773. 

The  first  lease  bears  date  30th  May  1688,  and  was  granted  by 
Joshua  Ratcliff^  tiien  vicar,  to  William  Braaml&oo  esq.  then  impro- 
priator, fi>r  the  term  of  five  years ;  a  further  lease,  dated  26th  May 
1691,  cm  the  same  terms,  was  granted  by  Samuel  Doughty  clerk, 
then  vicar,  to  the  said  William  Brownlawj  for  the  term  of  five 
years;  and  a  third  lease,  bearing  date  26th  May  1751,  was 
granted  by  William  Whitehead  derk,  then  vicar,  to  sir  John 
Bnmnlonx)  bart  lord  viscount  Tyrconnel,  then  impropriator,  for 
fifteen  years. 

The  payments  of  twenty^five  pounds,  and  fifty  pounds  a  year, 
bearing  no  reasonable  proportion  to  the  value  of  the  tithes  in'lieu 
whereof  they  were  paid,  and  the  plaintiff  conceiving  himself  justiy 
entitle  to  xeceivie  those  tithes  in  kind,  or  a  fair  composition  for 
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1778.     the  value  thereof,  gave  due  notice  to  the  defendant,  that  he  would 
"        .       not  accept   the  payments  in  question  after  Lady^^y  1773,  but 
▼.         would  thenceforward   take   the  tithes  in  kind,  and  the  defend- 
j^^^^^    ant  *  lord  Brawrdaw  disputmg  his  title  to,  and  withholding  the 
*[lldS]  payment  of  suoh  tithes,  the  plainti£^  on  21st  Jani«aiy  1774,  filed 
his  bill  in  the  court  of  Chancery  against  the  said  lord  Brawnlaw, 
and  against  Thomas  Mewburn^  George  Richardson^  Sanderson,  Hen^ 
reif,  William  BlackooeUj  Ralph  Speechley  the  younger,  David  Bcmoker^ 
James  Amoldj  and  John  Kingston^  (occupiers  of  lands  and  tithes 
in  Parcel  Faij  and  of  inclosed  fen  lands  in  Stanground^  as  tenants 
to  the  said  lord  Brownlow)  and  against  William  Chapman^  Robert 
Johnson^  and  Daniel  Phanmery  (other  occupiers  of  land  in  Pared 
Pen,  as  tenants  to  sir  Samson  Gideon),  and  against  the  master,  fisl- 
lows,  and  scholars  of  Emanuel  College,  Cambridge,  stating  (amongst 
other  things)  that  by  virtue  of  the  said  several  endowments  and 
grants,  or  by  virtue  of  some  prescription  from  time  immemorial, 
or  some  usage,   the  plaintiff  as  vicar  of  the  said  church,    was 
entided    to  all   and   singular  the  tithes  of  wool,  lambs,  calves, 
com,  grain,  and  hay  (except  the  tithes  of  hay  of  the  meadows  of 
King's  Delf,   Milby,  and   Nem  Mead)    arising   within   the  said 
vDlage,   town,  and   hamlet  of  Parcel,  and  to  all  tithes  of  wool 
and  lambs  (except  the  tithes  of  wool  and  lambs  of  the  Burested 
or  manor-house)  throughout  the  hamlet  of  Stanground,  and  to 
Easter  dues  and  offerings  and  the  tithes  of  wood  and  reed,  and  all 
other  small  and  vicarial  tithes  whatsoever,  arising  within  the  said 
parish  of  Stanground,  and  the  several  manors,  villages,  and  ham- 
lets of  Stangroatid  and  Parcel  aforesaid,  and  the  tithable  places 
thereof;  and  charging,  that  the  said  defendant  Thomas  MeaJmm, 
and  the  other  defendants  the  occupiers,  had,,  from  and  since  Dady^ 
dayn73,  severally  holden  and  occupied  sundry  lands  in  the  several 
parts  of  Farcet  Pen,  and  in  the  fen  lands  and  inclosed  grounds  of 
Stangi'ound  therein  speciBed,  and  had  taken  all  the  tithes  thereof 
and  of  other  lands  therein  mentioned,  which  were  of  right  payable 
and  belonged  to  the  plaintifi^  and  refused  to  pay  or  account  to  him 
for  the  same ;  and  tiiat  the  defendant,  lord  Brarmdorw,  as  lay  rector 
or  impropriator  of  the  said  church,  disputed  the  plamtiff's  tide  to 
the  said  tithes ,  and  that  the  said  master,  fellows,  and  scholars  re- 
fused to  join  with  the  plaintiff  in  the  said  suit,  or  to  assist  him  in 
the  recovery  of  the  said  Uliies ;  and  therefore  praying  that  the  said 
defendants,  the  occupiers,  might  account  wiUi  and  make  satis&c- 
tion  to  die  plaintiff  for  the  single  value  of  all  and  every  the  said 
tithes  so  by  them  withheld  or  subtracted ;  and  that  the  plaintiff's 
right  and  title,  as  vicar  of  the  said  church,  to  the  said  tithes, 
1134  ]  might  be  established  against  all  claims  and  demands  of  the  defend- 
ant lord  BrawnUnv,  t^  lay  rector  and  impropriator  thereof,  and 
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that  the  said  defendants  the  master,  fellows,  and  scholars  might  be     1 778. 
decreed  to  act  as  trustees  for  the  plaintifPs  benefit,  and  for  general   " 
relief. 

The  defendant,  lord  Braamlcwj  on  18th  June  1774,  put  in  a  plea      f|^ 
m  bar  to  the  discovery  and  account  sought  by  the  bill,  that  he  was 
impropriator  of  the  rectory  of  the  said  church,  and  therefore  not 
bound  to  make  such  discovery. 

The  said  defendant  at  the  same  time  put  in  his  answer  to  the 
remainder  of  the  bill,  and  thereby  insisted,  that  the  plaintiff  had 
no  title  against  him,  as  impropriator,  to  any  tithes  arising  within 
the  said  parish,  over  and  besides  such  as  the  plaintiff  had  then 
before  taken  and  enjoyed,  and  not  admitting,  but  on  the  contrary, 
disputing  the  plaintiflCs  title  (and  reserving  to  himself  such  right 
as  he  should  be  able  to  make  out  as  impropriator  against  the  plain- 
tiff) as  vicar,  to  such  tithes,  as  he  had  since  his  institution  and 
induction  taken  without  dispute  or  controversy. 

The  said  defendant,  Thomas  Newbum^  and  the  other  defendants 
the  occupiers,  put  in  similar  pleas  in  bar  to  the  discovery  prayed 
by  the  bill,  and  filed  answers  to  the  remainder  of  the  bill  8th  Jufy 
1774. 

The  said  pleas  were  argued  before  the  Lord  Chancellour,  19th 
December  1774,  and  over-ruled,  and  the  plaintiff  having  taken  ex- 
ceptions to  the  said  answers,  and  afterwards  amended  his  bill,  the 
said  defendants  were  ordered  to  answer  the  exceptions  and  amend- 
ments together. 

The  said  defendants  accordingly,  in  Hilary  vacation  1776,fput 
in  their  further  answers  to  the  original  and  amended  bill,  and  the 
answer  of  the  defendant  loi:d  Braamkm  being  again  excepted  to 
and  reported  insufficient,  the  said  defendant,  6th  March  1777,  put 
in  a  further  answer  to  the  said  amended  bilL 

The  said  defendant  by  his  said  answer  disputed  the  existence  and 
falidity  as  well  of  the  ancient  endowments,  as  of  the  grants  of  sir 
William  Mildmay^  and  put  the  plaintiff  to  the  proof  of  his  title 
against  the  said  defendant  lord  Br&amUm^  as  impropriator,  not 
only  to  the  tithes  really  in  dispute,  but  to  all  the  tithes  belong- 
ing or  which  had  uninterruptedly  been  enjoyed  as  parcel  of  the 
vicarage. 

The  defendants,  the  occupiers,  by  their  further,  answer  discovered  [  1135  ] 
the  lands  in  their  respective  tenures,  and  rendered  an  account  of 
the  tithes  arisen  therefrom  since  Lady^day  1778. 

The  master,  fellows,  and  scholars  of  £mamieZ  College  put  in  their 
answer,  stating  the  grants  of  sir  Walter  MUdmayy  and  submitting  to 
pf*oduce  them  in  support  of  the  plaintiff's  title. 

The  plaintiff  having  replied  to  the  answers,  and  entered  into 
proofs  in  support  of  his  daims,  the  cause  came  on  to  be  heard^  in 
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1778.      Michaelmas  term  1778»  before  the  Lord  Chancellour,  and  the  de- 

-j^^      fendant  lord  Brownbm  then  (as  he  had  done  before  by  his  answers) 

▼•        set  up  his  title  as  impropriator  to  all  the  tithes  of  the  rectory, 

SmUf^ow    ^^^^^  could  not  be  proved  to  have  been  legally  granted  or  taken 

from  it,  and  refused  to  admit  that  the  plaintiff  was  entitled  to  ai^ 

tithes  whatsoever,  but  insisted  on  putting  in  issue  the  whole  of 

his  claims  as  well  under  the  ancient  endowments  ks  under  die 

grants;  whereupon  the  court,  on  5th  December  1778,  decreed,  that 

the  parties  should  proceed  to  a  trial  at  law,  at  the  as^zes  to  be 

holden  for  the  county  of  Huntingdon^  by  a  special  jury,  on  several 

issues,  which  (as  afterwards  settled  by  the  Master)  were  a^  follows, 

viz. 

1.  Whether  the  plaintiff,  as  vicar  of  the  parish  of  Stanground 
cum  Farcet^  was  entitled  by  endowment,  prescription,  gram,  or 
otherwise,  to  all  other  tithes,  except  the  tithes  of  com,  grain,  hay, 
wool,  lambs,  and  calves,  growing,  renewing,  or  accruing  in,  upon, 
or  o^t  of  the  lands  in  the  said  parish,  which  have  been  in  the 
occupation  of  the  defendants  to  the  bill  respectively,  since  Lad^ 
day  1778. 

2.  Whether  the  plaintiff,  as  vicar  as  aforesaid,  or  the  master, 
feUows,  and  scholars  of  Emanuel  CMege^  in  trust  for  him,  was  or 
were  entitled  by  endowment,  prescription,  grant,  or  otherwise,  to 
the  tithes  of  wool,  iambs,  and  calves,  growing,  renewing,  or  accru- 
ing, in,  upon,  or  out  of  the  lands  which  had  been  in  the  occupa- 
tion of  the  several  other  defendants  respectively  at  any  time  since 
Lady*Aty  1778. 

8.  Whether  the  lands  called  Kin^s  Delf,  Eight  Roodsj  Conquest 
LandSf  Nevo  MeadoWf  Milby^  the  Pingles  Berkleys^  or  the  Ad^oefh- 
hirers  Lafidsj  and  Farcet  Common  Fen,  out  of  which  the  plaintiff 
by  his  bill  sought  tithes,  lay  within  the  common  of  Farcet. 

4.  Whether  the  pldntiff,  as  vicar  as  aforesaid,  or  the  said  mas- 
ter, fellows,  and  scholars,  in  trust  for  him,  was  or  were  entitkd  by 
endowment,  prescription,  grants  or  otherwise,  to  the  tithes  of  com 
and  grain,  growing,  renewing,  or  accruing,  in,  upon,  or  out  of  the 

[  1186  ]  lands  in  the  occupation  of  the  other  defendants  to  the  siud  bill 
respectively  in  the  haidlet  of  Farcet. 

5.  Whether  the  plaintiff,  as  vicar  as  aforesaid,  was  entitled  by 
endowment,  prescription,  grant,  or  otherwise,  to  one  third  part  of 
the  tithes  mentioned  in  the  last  issue. 

6.  Whether  the  master,  fellows,  and  scholars  of  Emanuel  College^ 
Cambridge^  were  entitled  by  endowment,  prescription,  grant,  or 
otherwise,  to  two  third  parts  of  the  same  tithes. 

The  said  issues  came  on  to  be  tried  on  29th  Juk/  1780  at  the 
assizes  at  Huntingdon  before  Mr.  Justice  Willes  and  a  full  special 
jury,,  five  of  whom  had  taken  a  previous  view  (under  the  rule  of 
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the  toon  of  King's  Bench)  of  the  lands  in  question,  and  after  a     1778. 
trial,  which  lasted  two  entire  days,  the  jury  returned  the  following      j^^^ 
i^erdicts  on  the  several  issues,  viz.  ▼. 

On  the  first  issue  for  the  pluntiff  generally.  ih^imtw. 

On  the  second  issue  for  the  plaintiff,  (except  as  to  the  lands  called 
Benysieod  ttxtm* 

On  the  third  issue  for  the  plaintiff,  (except  sixty  doles,  part  of 
die  lands  called  Kin^s  Deify  which  the  jury  found  to  be  within  the 
hamlet  of  Sianground.) 

On  the  fourth,  fifth,  and  sixth  issues  for  the  plaintiff  generally. 

In  Michadmas  term  1780,  the  defendants  applied  to  the  court 
€f  Chancery  that  the  above  verdict  might  be  set  aside,  as  contrary 
to  law  and  also  to  evidence,  and  that  a  new  trial  might  be  had  of 
the  issues;  and  the  matter  of  the  said  motion  being  argued  on  seve- 
ral days^  and  for  the  last  time  on  5th  March  1781,  stood  over  for 
judgement;  and  on  28th  May  1782,  the  Lord  Chancellour rejected 
the  application,  and  refused  to  make  an  order  for  a  new  trial  of  the 
the  stud  issues  or  any  of  them. 

From  this  decision  the  defendants  appealed  to  the  House  of 
Lords,  upon  the  following  grounds : 

The  verdict  is  contrary  to  the  truth  and  justice  of  the  case  in 
many  material  parts,  and  as  to  some  of  them,  founded  upon  the 
misdirection  of  the  judge  in  matters  of  law. 

1.  With  respect  to  the  respondent's  right  to  the  tithe  of  com,  it 
appears  on  his  own  shewing,  by  his  title  under  the  last  of  sir  Walter 
Miidmajft  grants,  that  his  right  was  to  tithe-corn,  in  the  hamlet  of 
Farcetj  with  an  exception  (and  that  too  very  extensive) ;  but  the 
jarj  have  found  his  right  to  tithe-corn  in  that  hamlet,  mthout  any 
exception  whatsoever. 

The  injustice  of  the  verdict  in  this  material  part  of  the  case  is  [  11S7 
80  apparent,  that  the  vicar  now  (for  the  first  time)  resorts  to  the 
extraordinary  expedient  of  attempting  to  maintcun,  that  the  excep- 
tion ought  to  be  expunged  out  of  his  own  titie^eed,  as  being  in- 
serted by  mistake  of  the  drawer.  This  never  was  thought  of  till 
near  200  years  after  the  date  of  the  deed,  and  cannot  be  worthy  of 
an  answer,  after  the  admission  of  the  exception  in  the  words  of 
it,  bodi  by  the  college  and  the  vicar,  recorded  in  their  answers  in 
Chancery  in  1685,  which  were  read  at  the  trial;  and  the  only 
question  then  was,  as  to  the  quantity  of  lands  comprized  in  the 
exception. 

2.  The  jury  have  found,  tiiat  all  the  lands  in  die  third  issue,  ex- 
cept sixty  doles  of  Kin^s  Delphi  lie  in  the  hamlet  of  Farcet^  and 
have  found,  on  other  issues,  that  the  vicar  is  entitied  to  tithes  of 
com  throughout  the  hamlet  of  Farcet ;  so  that  as  the  verdict  now 
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1778.  stands,  the  vicar  is  found  to  have  a  right  to  tithe-corn  over  all 
""^~"  the  lands  in  the  third  issue,  except  the  sixty  doles  in  the  Kin^s 
▼.  Delph :  whereas  ii  was  not  proved,  that  all  those  lands  are  in  the 
S^^^^^  hamlet  of  Farcet ;  and  as  Stanground  is  the  mother  church,  the 
presumption  is,  that  lands  in  that  parish  are  not  within  the  cha-« 
pelry  or  hamlet,  unless  proved  so.  But  the  judge  not  only  ad- 
mitted modem  evidence  to  prove  lands  to  lie  in  the  hamlet,  which 
by  the  true  construction  of  the  statutes  15  Car.2»  c.l7.  s.6.  52. 
and  17  Geo.  2.  c.Sl.  ought  not  to  have  been  admitted,  but  also 
allowed  various  papers  not  signed  by  any  person,  as  evidence, 
though  the  same  was  opposed  by  the  appellant's  counsel.  And 
with  respect  to  Farcet  Fen^  it  appeared  by  the  recital  in  the  last  of 
the  vicar's  leases  that  only  part  of  it  lies  in  the  hamlet  of  wFanr^/, 
and  yet  the  jury  have  found  the  whole  to  lie  there,  and  have 
thereby  rejected  that  part  of  the  recital,  notwithstanding  other 
parts  of  that  recital  were  ruled  by  the  judge  to  be  decisive,  as  to 
other  matters  against  the  appellant.  And  it  was  clearly  proved  by 
the  crown  receiver's  accounts,  and  by  royal  grants  of  Stanground 
manor,  and  also  by  old  depositions,  that  Farcet  Fen  wf  s  part  of  the 
demesnes  of  the  manor  of  Stanground,  and  yielded  some  profit, 
even  before  the  drainage,  to  the  lord  of  that  manor,  notwithstand- 
ing it  was  subject  to  right  of  common ;  and  therefore  such  part  of 
it  as  lies  in  the  hamlet  of  Farcety  is  within  the  exception  in  sir  Wal^ 
ter  Mildmai/s  last  grant;  and  by  the  common  law  the  master  and 
commons  of  every  manor,  whether  they  afford  profits  to  the  lord 
or  not,  are  part  of  his  demesnes;  but  the  judge  was  of  a  contrary 
[  1138  ]  opinion,  and  declared  to  the  jury,  that  Farcet  Fen  was  not  part  of 
the  demesnes,  because  not  reserved  (as  he  said)  for  the  lord's  use ; 
which  was  a  misdirection  in  point  of  law,  and  also  in  matter  of 
fact;  and  not  ox^^  Farcet  Fen,  but  such  other  lands  in  this  issue,  ex- 
cept to  the  old  Conquest  Close  and  some  of  tlie  eight  roods,  and  some 
few  other  small  pieces,  which  were  proved  to  be  in  the  manor  of 
Farcet,  appeared  by  evidence  of  enjoyment,  and  acts  of  ownership 
by  tlie  lords  of  Stanground,  and  by  reputation,  and  otherwise,  either 
to  be  part  of  the  demesne  lands  of  Stanground  or  else  to  be  part  of 
the  other  lands  in  the  exception ;  and  therefore  as  to  all  these  the 
verdict,  as  found,  without  any  exception,  is  unjust,  even  supposing 
the  right  to  the  tithe-corn  in  question  was  now  open  to  litigation. 
But 

3.  The  right  to  tithe-corn  in  most  of  the  lands,  in  the  third  issue, 
has  been  often  contested,  and  sometimes  decided  by  verdict  in  fa- 
vour of  the  rector,  and  at  other  times  ended  in  nonsuit  of  the  col- 
lege ;  which  nonsuits  by  old  depositions  and  otherwise  appear  to 
have  been  on  the  merits,  without  a  single  instance,  till  now,  of  any 
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salt  wherein  the  rector  failed,  or  wherem  the  vicar  or  college,  or     1778. 
any  other  opposing  the  rector,  ever  succeeded.  ^^ 

The  rectors  have  ever  since  enjoyed  the  corn-tithe  of  these  lands,  ▼. 
without  any  demand  by  the  vicars ;  for  as  to  part,  they  were  not  ^"^^ 
included  in  any  of  the  leases  made  by  the  vicars  to  the  rectors ;  and 
as  to  those  lands,  the  tithes  of  which  were  included  therein,  the 
leases  are  in  such  terms  as  do  not  extend,  nor  could  be  meaned  to 
extend,  to  any  but  small  tithes,  as  the  vicar  was  entitled  to.  And 
as  to  the  payment  of  twenty-five  pounds  a  year,  that  could  not  be 
for  the  com^tithes  in  litigation,  because  it  is  admitted  to  have  com- 
menced before,  and  to  have  continued  during  all  former  litigations, 
as  well  as  ever  since ;  and  besides,  it  is  too  low  for  a  composition 
commencing  any  thing  like  so  late  as  1640,  for  all  the  tithes  now 
claimed  by  the  vicar  over  so  extensive  tracts  of  land.  And  there- 
fore it  is  submitted,  that  the  claim  of  the  respondent,  as  to  tithe- 
corn  of  any  of  those  lands,  is  concluded  and  barred  by  former  deter- 
minations, and  constant  enjoyment  under  them.  But,  supposing 
the  length  of  time  not  conclusive  against  the  respondent,  then  by 
the  same  rule  it  cannot  be  so  against  the  appellant ;  consequently, 
the  validity  of  the  grants  is  still  open  to  all  legal  objections,  and 
several  such  objections  were  insisted  on  at  the  trial,  as  proper  to  be 
argued,  if  the  case  was  not  concluded ;  but  the  judge  would  not 
enter  into  any  consideration  about  them. 

4.  That  part  of  the  parish,  which  lies  in  Cambridgeshire^  ought 
to  have  been  excepted  in  the  verdict  on  all  the  issues. 

Because  the  only  written  evidence  on  the  first  issue  was  not  an  r  jjgQ  n 
original,  but  an  entry  of  the  substance  or  import  of  an  endowment, 
which  made  it  necessary,  in  support  of  the  vicar's  title,  to  prove 
enjojrment  under  it,  which  he  did,  by  two  or  three  living  witnesses, 
who  had  collected  small  tithes.  But  all  of  them  agreed  that  no 
tithes  of  any  kind  whatever  had  been  collected  or  demanded  by,  or 
were  due  to  the  vicar  for  that  part  of  the  parish  which  lies  in  Cam- 
hridgeshire;  and  both  sir  Walter  Mildmaj/s  grants  are  in  such  terms^ 
as,  by  legal  construction,  do  not  extend  out  of  the  county  of  Hunt^ 
ingdoHj  and  the  construction  is  confined  by  usage;  and  therefore 
the  not  excepting  that  part  of  the  parish  which  lies  in  Cambridge- 
shire out  of  the  verdict  on  all  the  issues,  is  manifestly  unjust,  by 
extending  the  vicar's  claims  over  large  tracts  of  lands,  of  which 
there  was  i^o  enjoyment  since  the  creation  of  the  vicarage  in  any  of 
the  respondents  predecessors. 

5.  It  appeared  at  the  trial,  by  the  testimony  of  living  witnesses, 
and  by  the  old  depositions,  that  Neno  Meadow  is  discharged  fi*om 
all  tithes,  in  obnsideration  of  a  tithe-acre  immemorially  enjoyed  by 
the  rectors  in  lieu  of  the  tithes  thereof;  and  as  the  locality  of  that 
meadow  makes  part  of  the  third  issue,  and  it  is  found  to  be  in  Uie 
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1778.      hamlet  of  Farc^,  therefore  the  same  and  the  tithe^acre  ought  to 
^Devie^    have  been  excepted  in  the  verdict  on  all  the  issues. 

▼.  6.  The  construction  of  the  words  ^^  garbammxtguscunque  generic* 

BrvrnUm.    ^^^  "  bladorum  foeniqu/^*  in  the  exception  of  tithes  in  the  endovr- 
ment  of  14«02,  was  misunderstood  at  the  trial.     It  was  then  and  is 
now  humbly  insisted,  that  by  the  legal  import  of  the  word  gatbte^ 
,  tithes  of  wood,  as  well  as  of  com  and  grain,  are  included,  unless 

restrained  by  usage,  or  the  context;  but  in  this  case  there  was  no 
instance  proved  of  payment  of  tithe-wood  to  any  vicar ;  and  the 
context,  so  fkr  from  restraining  the  sense  of  the  word,  plainly  shews 
it  was  intended  in  the  largest  sense;  yet,  as  the  verdict  now  stands, 
the  vicar  is  entitled  to  tithe-wood  contrary  to  an  established  prin- 
ciple of  law,  ^^  that  a  vicftr  cannot  be  entitled  to  any  particular 
species  of  tithe^  otherwise  than  by  endowment  or  prescription,  and 
that  all  others  by  law  belong  to  the  rector."  The  respondent's 
bill  is  to  establish  his  right  as  vicar  against  the  appellant,  the  rector, 
to  all  tithes  claimed  to  be  due  to  him  by  the  bill,  of  which  tithe- 
wood  is  one;  and  therefore,  whether  there  is  now  any  tithable 
wood  in  the  parish  or  not,  or  whether  the  charge  in  the  bill  be  true 
'  or  not,  that  Farcet  Fen  was  anciently  part  of  the  king's  forests,  and 

known  by  the  name  olFarsheoid  Ferry ^  yet  as  the  bill  is  to  establish 
[  U4>0  ]  the  vicar's  right  to  all  the  tithes  mentioned  in  his  bill,  the  right  to 
tithe-wood  ought  to  have  been  excepted  out  of  the  verdict  on  the 
first  issue. 

7.  The  judge  neglected  taking  any  notice  of  the  word  bladorum 
in  the  exception,  though  it  was  at  the  trial,  and  is  now  humbly 
submitted,  from  the  obvious  import  of  it,  as  well  as  from  the  con- 
text, to  mean  tithe  of  grass  or  com  depastured  by  cattle,  or  cut 
green,  and  before  ripe,  and  given  to  cattle ;  which  includes  agist- 
ment-tithe,  and  also  tithes  of  grass  and  of  com,  vetches,  tares,  and 
other  grain  or  pulse,  when  cut  green  and  given  to  cattle ;  and  there- 
fore these  species  of  tithe  ought  also  to  have  been  excepted  out  of 
the  verdict  on  the  first  issue. 

8.  The  respondent's  right  to  tithe-com  in  any  particular  part  of 
the  parish  depends  upon  two  fiicts;  the  one,  that  such  part  lies 
within  the  hamlet  o{ Farcet;  the  other,  that  it  is  not  part  of  the* 
demesnes  of  the  manor  of  Stangroundj  or  of  the  other  excepted  lands. 
The  respondent  found  it  itnpossible  to  support  this  claim  over  ibe 
lands  in  the  third  issue,  without  assuming  a  &ct  (which  he  had  no 
right  to  do  without  proof)  that  the  manor  and  hamlet  of  Farc^ 
are  co-extensive.  But  in  this  case,  there  was  not  only  no  proof  at 
all  of  i(^  but  clear  proof  to  the  contrary,  besides  demonstration  on 
the  fiice  of  the  respondent's  own  title-deed,  which  expressly  excepts 
demesne  lands  of  the  manor  of  Siangfxmnd  out  of  the  grants  of  tithes 
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of  lands  to  Fetrcet.    This  was  ui^ged  to  the  judge  by  the  appellant's     1778^ 
oAiiisel  who  requested  him  to  take  notice  of  it  to  the  jury,  which      ^^ 
he  did  not,  but  suffered  the  evidence,  as  to  any  piece  of  land  being        ▼. 
in  the  hamlet,  to  be  evidence,  that  it  was  in  the  manor  and  so  on  jj^f^^ 
the  reverse. 

In  answer  to  these  reasons  urged  by  the  defendants,  the  plainti£P, 
the  respondent,  detailed  the  evidence  produced  at  the  trial. 

Stale  qf  the  evidence  produced  by  the  Respondent  on  the-  trial  of  the 

issues. 

In  Mpport  of  his  case  under  the  first  and  fifth  issues,  he  pro* 
duoed, 

1  •  An  tiidowmetit  r^stered  in  die  old  raster  of  the  bishop  of 
Lincoln  J  preserved  amongst  the  archives  of  the  diocese,  in  the  registry 
of  Lincoln  i  this  endowment  is  dated  11  April,  1402,  wherein,  after 
assigning  a  mansion  house,  and  thirteen  acres  of  land  in  Stangrottndj 
to  the  vicar,  the  abbot  and  convent  of  Thomey  make  the  following 
grant,  war.  **  Item  habehit  dictus  xncarius,  qui  pro  tempore  Jueritj  pro 
portione  mtd,  in  perpehmm,  omnes  Jrttctus  redditus  et  praoentusj  deci'^ 
masque  et  oblationes  universas  ad  eandem  eeclesiam  qualitercunque  pro^ 
venientesy  etpertinentes;  deeimis  garbarum  ciyusamque  generis,  bla^  [  1141  ] 
iarum,  Jienique  ac  lame,  et  agnorum  et  vituhram  {quoties  vitulus 
decimals  in  specie  Jiierit  solvendus)  ad  eandem  eeclesiam  qualitercunque 
praoenientium,  necnon  glebi  et  manso  rectorite  ecclesite  duntaxat 
exeeptiss  quce  ad  religiosos  hucque  ut  ipsius  ecclesia  proprietaries,  in 
perpeiuwnpertinebunt  salvis  habitatione  vicaria  et  scitu  gusdem  supelHus 
designat.** 

2.  A  duplicate  pr  ancient  copy  of  the  same  endowment,  found 
in  the  registry  of  the  bishop  of  Lincoln  at  Bugden  in  Huntingdon^- 
skire^  on  which  appeared  an  indorsement  in  the  following  words : 
^  viz.  Ecclesice  sancti  Johannis  Baptistae  de  Stanground,  appropriet. 
iaxaiur  ad  xjLL  inde  decimce  viii/.''  vicarius  ecclesiae  parochialis  de 
Stanground,  percipiet  omnes  decimas  preterquam  decimas  garbar. 
granarum  etjbsni  viltdorum  et  agnorum  per  compositionem  et  ordinar- 
tumem  decani  Lincoln :  tamen  nuper  (2t>mfntf5  Johannes  Kirketon  abbas 
anno  r^ni  Hen.  6.  22do.  augmentavit  portionem  dicta  vicarice  con- 
Jerendo  eidem  tertiam  garbam  deeimis  granorum  in  campis  de  Farshed 
ut  de  eetero  nuUatenus  annumeret/* 

5.  A  passage  from  the  appellant's  second  answer,  admitting  that 
the  yearly  sum  of  twenty-five  potmds  had  been  paid  by  the  lord 
of  dbe  manors  of  Stangrotmd  and  Farcet,  for  the  time  benig,  and 
accepted  by  the  vicars  for  the  time  being,  ever  since  the  year  1640 
up  to  lady^dny  177S,  but  denying  the  defendant's  knowledge  on 
what  acoount  the  payment  was  made. 

4.  llie  respondent  proved  by  JUAert  BeUamy,  a  living  witness^ 
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1778.      the  receipt,  by  the  present  vicar,  of  the  small  tithes  throughout  the 
j^^^      parish  of  Stangroundy  except  of  the  inclosed  fen  lands,  lying  in  that 
▼-         part  of  the  parish  which  is  in  Cambridgeshire. 

jgj^^[^        Upon  the  second,  fourth,  fifth,  and  sixth  issues  he  produced. 

First,  an  indenture  dated  24th  October  SO  Eliz.  between  sir 
Walter  Mildmay  knight,  chancellour  of  the  Exchequer,  &c.  of  the 
one  part;  and  the  master,  fellows,  and  scholars  of  Emanuel  College^ 
of  the  other  part;  whereby,  after  taking  notice  (amongst  other 
things)  that  the  provision  for  the  vicar  of  Sfanground  was  not  suf- 
ficient for  his  maintenance,  and  that  sir  Walter^  being  proprietor  of 
the  rectory  and  patron  of  the  vicarage,  was  minded  to  make  such 
provision  for  him  as  is  therein  mentioned ;  the  said  sir  Walter^  in 
consideration  thereof,  and  for  othet  the  considerations  therein  men- 
tioned, granted,  bargained,  and  sold  to  the  said  master,  fellows,  and 
scholars,  1.  The  parsonage  house  and  a  close  called  Parson^ s  Crofts 
and  the  glebe  lands  thereunto  belonging ;  and  2.  ^^  All  those  his 
tithes  of  wool,  lamb,  and  calf,  yearly  and  from  time  to  time  coming, 

C  1142  ]  arising,  and  renewing  within  the  parish,  town,  and  hamlets  of 
Stanground  aforesaid  and  Farcet  in  the  said  county  of  Huntingdon 
(except  and  always  r^erving  to  the  said  sir  Walter  Mildmay^  his 
heirs  and  assigns,  all  and  all  manner  of  tithes  of  wool,  lamb,  and 
calf,  yeiarly,  and  fi*om  time  to  time  coming,  arising,  happening 
or  growing  out  of,  for  or  by  reason  of  the  demesne  lands  and 
tenements  of  the  said  manor  of  Stanground^  then  in  the  occupation 
of  Henry  Parkinson  or  his  assigns);  and  after  reciting,  that  the 
then  vicar,  and  his  piredecessors,  had  but  only  one  third  part  of 
the  tithe  of  corn  in  Farcet^  the  whole  in  three  parts  being  divided, 
and  the  proprietor  or  owner  of  the  said  parsonage  of  Stanground 
aforesaid,  the  other  two  third  parts  of  the  said  tithe«com  (of  which 
two  third  parts  the  said  sir  Walter  was  seised  in  his  demesne  as 
of  fee,  as  part  of  the  said  parsonage  of  Stanground)^  the  said  sir 
Walter^  for  the  considerations  aforesaid,  granted  and  confirmed 
unto  the  said  master,  fellows,  and  scholars,  one  fourth  of  all  his 
said  two  third  parts  of  all  the  said  tithe-corn,  which  from  time  to 
time  should  be  coming  and  renewing  within  the  said  town,  fields, 
or  hamlet  of  Farcet  aforesaid  (being  part  of  the  said  rectory  of 
Stanground)^  the  which  fourth  part  of  the  said  two  third  parts, 
together  with  the  said  other  third  part  of  the  said  tithe-corn  there, 
which  the  vicar  of  Stanground  then  had  and  enjoyed,  would  amount 
together  to  a  full  moiety  of  all  the  tithe-corn  renewing  in  the  said 
town,  fields,  and  hamlet  of  Farcet  aforesaid,  and  growing  due  to 
the  parsonage  or  vicarage  of  Stanground  aforesaid,  in  such  sort  as 
whereas  the  then  vicar  and  his  predecessors  had  but  one  third  part 
of  the  said  tithe-corn  in  Farcet  aforesaid,  the  said  master,  fellows, 
and  scholars,  and  their  successors,  and  the  said  vicar  and  his  sue- 
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cessors,  should  have  (their  portions  being  laid  out  or  taken  togetlier)      1 778. 
one  moieQr  of  all  the  said  tithe-corn  in  Farcet  aforesaid.     And  the      ^^^^ 
said  sir  WaUer  Mildmay  also  granted  to  the  said  master,  fellows,         ▼. 
and  scholars  of  .SmomiW  Co&ge,    d.  All  that  the  advowson,  pre-   ^^^^^^^ 
sentation,  and  rights  of  patronage  of  the  vicarage  of  Siangraund 
aforesaid  (except  and  ali^ays  reserving  to  the  said  sir  WaUer  and  his 
heirs  or  assigns,   all  the  rents   and  yearly  profits  reserved  and 
limited  to  be  paid  for  the  said  tithe-com,  upon  one  lease  for  term 
of  years,  theretofore  made  of  the  said  tithes,  and  other  things, 
which  the  said  Parkinson  then  had) ;  to  hold  unto,  and  to  the 
use  of  the  said  master,  fellows,  and  scholars,  and  their  successors 
for  ever. 

The  college  covenant  with  sir  Walter  to  present  a  fit  and  able  [  H^^  ] 
clerk,  and  to  permit  and  aid  him  in  the  enjoyment  of  the  premises 
granted  in  trust  for  him. 

Secondly,  A  deed-poll  under  the  hand  and  seal  of  the  said  sir 
Walter  Mildmai/f  dated  9th  Aprils  31  Eliz.  whereby,  after  reciting 
that  he  had  by  indenture,  dated  26th  October,  SO  Eliz.  settled  the 
rectory  of  Stangrvund,  with  all  the  tithes  and  hereditaments  there- 
unto belonging  (except  all  such  lands,  tenements,  tithes,  advowson, 
and  hereditaments  in  Slanground  aforesaid  and  in  Farcet,  which  he 
bad  granted  to  the  master,  fellows,  and  scholars  of  Emanuel  College) 
to  certain  uses  therein  expressed,  with  power  of  revocation,  the 
said  sir  Walter  resumes  to  himself,  and  revokes,  and  declares  void 
the  said  settlement,  as  concerning  the  tithes  of  wool,  lamb,  calf, 
com,  and  grain,  within  the  town  or  hamlet  of  Farcet  and  the  fields 
and  limits  thereof,  or  any  of  them,  and  all  sums  of  money,  and 
other  profits  due  or  payable  concerning  the  same,  then  or  late  parcel 
of  the  rectory  of  Stanground  (other  than  the  tithes  of  wool,  lamb, 
cal^  com,  grain,  and  other  things  arising  from  the  demesne  lands 
and  tenements,  of  the  manor  of  Stanground,  and  other  lands  and 
tenements  of  the  said  sir  Walter,  then  or  late  in  the  tenure  of  Henty 
Parkinson,  Michael  Beale,  John  White,  and  Thomas  Smith,  or  any 
of  them,  by  lease  or  at  will). 

Thirdly,  An  indenture  dated  IWh  April,  SI  Eliz.  between  the 
said  sir  Walter  Mihbnay  of  the  one  pait,  and  the  said  master,  fellows, 
and  scholars,  of  the  other  part,  whereby,  after  reciting,  that  the  said 
sir  Walter  Mildmay  had  erected  the  said  college,  and  had  also  en- 
dowed the  same  with  divers  lands,  tenements,  tithes  and  heredita- 
ments, and  other  things  for  the  maintenance  thereof,  and  yet  having 
great  care  and  zeal  for  the  establishment  and  continuance  thereof 
to  the  glory  and  honour  of  Almighty  God,  and  setting  forth  his 
holy  gospel  by  good  and  able  preachers,  and  for  the  increase  of 
living  of  and  for  the  vicar  of  Stangrotmd,  aforesaid,  the  said  sir 
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1 778.      WaUer  MiUtniay^  for  the  considerations  aforesaid,  gave,  granted^  and 
confirmed  unto  the  said  n^aster,  fellows,  and  sdiolars, 


Deae 

▼.  <*  All  those  the  tithes  of  wool,  lamb,  calf,  com,  and  grain  within 

^"'^  the  parish,  town,  or  hamlet  o^Farcet  (exc^t  and  reserving  to  the 
said  sir  Walter  and  his  heirs,  all  and  all  manner  of  tithes  of  wool, 
lamb,  cali^  com,  grain,  and  other  things  arising  from  the  demesne 
lands  of  the  manor  of  Stangroundf  and  all  other  lands  and  tenements 
then  or  late  in  the  tenure  of  Henry  Parkinaon^  Michael  Beale^  John 
White,  and  Thomas  Smith,  or  any  of  them,  by  lease  or  at  will,  not 
[  1144  ]  being  copyhold ;  to  hold  to  the  said  master,  fellows,  and  scholars, 
and  didr  successors  for  ever,  upon  tmsi^  ihat  they  should  perfcnrm 
the  covenants  therein  after  contained. 

The  college  covenant,  that  tbqr  will  at  all  times  hereafter  permit 
the  vicar  of  Stangraundp  and  bis  successors,  to  have,  retain,  and 
enjoy  all  and  singular  the  ptanises  in  Farcet  thereby  granted  witln- 
out  the  intermption  of  the  said  college,  and  without  any  rent  or 
service  to  them  therefore  to  be  yielded  or  done. 

Fhidenee  in  support  of  the  Respondents  case,  under  the  third  issue^  viz. 
to  prove  the  lands  therein  described  to  be  situated  within  the  hamlet 
^Farcet. 

The  manors  of  Stanground  and  Farcet  both  brioi^ed  to  the  abbot 
of  Thonvey,  and  upcm  the  dissolution  thereof,  came  to' the  crown ; 
Robert  Smith,  who  held  the  offices  of  bailiff  and  collector  of  the  rents 
of  both  manors  under  the  abbot,  was  continued  in  those  offices  by 
the  court  of  augmentation,  in  which  court  his  accounts  were  passed 
annually  upon  oath,  and  recorded. 

Fifthly,  An  office  copy  of  the  roll  of  the  said  Robert  Smith's  first 
account  of  Farcet,  for  one  year,  ending  at  Michaelmas  S2  H.  8. 
wherein,  under  the  title  of  Farcet  collection,  he  accounts  as  fol- 
lows, vist. 

Under  the  title  of  "  Manor  and  demesnes  of  Farcet :" 

£    s.    d. 

For  rents  of  assize  of  the  firee  and  customary  tenants  of 

the  manor  of  Farcet  -  -  ^  25     6     S 

For  the  farm  of  a  pasture  called  Conquest,  lying  within 

the  limits  of  Farcet,  extending  from  the  Fowle  Lake 

to  Farcet  Water,  from  Conquest  Land  End  to  Horsey 

Bridge,  from  Horsey  Bridge  to  Whittlesea  Dyke,  and 

fi-om  thence  to  a  place  called  RanmCs  WiUow,  let  on 

lease  to  William  Cooper,  at  -  -  -5148 

Under  the  title  of  "  Agistamenta  de  Farcet.'* 

For  thirty-three  shillings  and  four-pence,  for  the  issues 
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of  a  oertain  marsh  called  Farcet  Fetif  payable  by  dif-  1778. 

tsteat  persons,  for  the  agistment  of  their  catde,  within  "^DedT 

the  same  marsh,  for  the  space  of  one  year        -  -     1   IS     4        ▼. 

Under  the  title  of  '*  Fees  and  outgoings,"  he  craves  the  following  snwnhm. 

allowances: 

Ifis  fee  as  bailiff  and  collector,  under  the  deed  of  ap- 
pointment  of  the  abbot  -  -  -     1   IS     4  . 

For  his  fee  as  surveyor  of  the  marshes  or  fens  of  Stan-  [  1 145  ] 

ground  and  Farcet  granted  him  by  deed  of  i^point^ 
ment  by  the  abbot  -  -  -  -     3    6     8 

For  stipend  granted  by  the  abbot,  to  Charles  BarkrWj 
clerk,  for  officiating  in  the  ch^iel  of  Farcet,  for  his 
life  .  .  -  -  .    4  13     4 

There  are  two  accounts  for  Stangrmmd^  for  the  same  year,  the 
one  of  the  said  Robert  Smithy  as  bailiff  of  the  manor  and  collector 
of  the  rents;  the  other  of  sir  Edmund  Walsingham  knight,  as  farmer 
of  the  demesne  and  other  lands,  occupied  by  the  abbot  at  the  dis- 
solution. 

Sixthly,  An  office  copy  of  Smithes  account  of  Stanground  manor 
for  the  same  year ;  in  which  he  accounts  for  the  rents  of  assize, 
the  rents  of  sundry  farms  in  Stanground,  in  the  occupation  of  him- 
self and  others,  and  the  profits  of  the  manor,  but  includes  nothing 
arising  from  or  belonging  to  Farcet  Fen. 

Seventhly,  An  office  copy  of  the  roll,  containing  the  account  of 
the  said  sir  Edmund  Walsingham^  for  the  same  year,  as  farmer  of 
the  demesnes  rectory  and  other  lands  late  in  the  hands  of  the  abbot ; 
wherein,  under  the  head  of  "  Terrce  dominicales  de  Stanground,*^  he 
accounts  for  the  rents  of  the  farm  of  the  scite  of  the  manor,  and 
sundry  parcels  of  arable,  meadow,  and  pasture  in  Stanground,  and 
amongst  other  particulars, 

"  For  twenty  shillings  for  the  farm  of  a  certain  marsh  called 

Farcet  Farm,  in  which  farm  the  cattle  of  the  tenants  and  inhabitants 

__  • 

of  Stanground,  Walter  Nenxston,  Haddon,  and  Woodstone,  of  ancient 
custom,  depasture,  the  surplus  of  which  marsh  is  to  let  to  farm 
as  above," 

Eightiy,  An  office  copy  of  the  roll,  containing  the  said  Robert 
Smith's  account  of  the  manor  of  Farcet,  for  the  fourth  year  of 
Edw.6, 

In  this  account,  under  the  head  of  "  Agistamenta  de  Farcet,**  is 
contained  as  follows:  "  Z)^  xxxiii^.  iv£?.  de  exit  cujusdam  marisci 
vocat :  Farcctte  Fenne  levabil :  de  divers  persons  pro  agistament :  catal  : 
suor :  infra  eundem  marisc :  depascent :  hoc  anno  debet  hie  non  re^ 
spondi  eo  quod  dictus  mariscus  de  Farcette  fenne  est  parcell :  ftrme  de» 
Stanground  dimiss :  Edmundo  Walsingham,  milit,  per  indentur  pro 
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1778.      termino  annorum  et  per  ipsum  ad  usum  suum  recept  ibidem  parceU 
j)g^    ejusdem  respons :  est  domino  regi  inde  viriut.  indentur :  supra  diet : 
r\         ut  ibidem  appareat^^ 
Brwniou^       *  Ninthly,  A  parchment  roll  found  among  the  papers  produced 
*[1146  J  by  the  appellant,  pursuant  to  the  decree,  appearing  to  be  a  parti- 
cular of  the  scite  of  the  manor,  rectory,  and  other  lands  in  S/an- 
groufidj  for  a  lease  thereof  to  be  granted  to  sir  Edmund  Wokingham^ 
made  out  by  the  officers  of  the  court  of  augmentation,  and  sub- 
scribed by  the  judges  tliereof  (of  whom  sir  Walter  Mildmay  appears 
to  be  one),  and  properly  a  record  belonging  to  the  augmentation 
office. 

This  particular  contains  a  description  of  the  farm  of  the  scite  of 
the  manor  of  Stanground,  and  the  other  lands  comprised  in  sir  JEd- 
mund  JValsingkam*s  first  account,  with  separate  rents  annexed  to 

each  article,  amongst  which  it  enumerates, 

£    s.    d. 
**  Firma  cufusdam  marisc  ibidem  vocat.  Farceid  Fenne 

in  quo  marisco  catall.  teneitt,  et  inhabitant,  de  Stan- 
ground,  Watemewton,  et  Woodstone  sans  nonibre 
depast.  surplusag,  ciffusquidam  marisci  spectat  ad  domi- 
num  regem  ratione  sursum  reddit.  nuper  monasterii 
pnedicti  et  valet  cornmunibus  annis^  -  -     1     0     0 

Tenthly,  Another  parchment  roll,  found  amongst  the  papers 
produced  by  the  appellant,  containing  '^  A  particular  of  the  scite 
and  demesne  lands  of  the  manor  of  Stanground.**  It  is  subscribed 
by  Christopher  Smithy  clerk  of  the  pipe,  and  appears  to  be  a  record 
properly  belonging  to  the  pipe  office;  it  is  entitled,  "  Parcel  of 
the  possessions  of  the  late  monastery  of  Thomey^  late  assigned  to 
our  lady  Elizahethy  now  queen  of  England^^  and  under  the  head 
of  the  ^*  scite  and  demesne  lands  of  the  manor  of  Stangroimd/* 
it  contains  a  particular  description  of  the  farm  of  the  scite  of  the 
manor,  and  the  several  parcels  of  lands  belonging  thereto.  But 
no  mention  is  made  therein  of  Farcet  Fen^  or  any  profit  arising 
therefrom;  or  a  deduction  of  the  twenty  shillings  (charged  for  it  in 
the  preceding  particular)  made  fi-om  the  rent 

The  premises  described  are  mentioned  ^^  to  have  been  demised 
(among  other  things)  to  Edmund  Wahingham  knight,  by  letters 
patent,  dated  20th  Almost  2  Edw.  6.  for  twenty-one  years,  and  to 
be  then  in  the  tenure  of  sir  Walter  Mildmay,  at  the  rent  of  twelve 
pounds  eight  shillings." 

Examined  by  Christopher  Smith,  clerk  of  the  pipe. 

Eleventhly,  An  office  copy  of  a  record  in  the  augmentation  office^ 
containing  the  particular  made  out  for  the  grant  of  the  manor  of 
Farcet  to  sir  Walter  Mildmay,  ip  fee,  wherein, 


CASES.  1147 

Under  the  tide  of  <<  manor  of  Farcet^  in  the  county  of  Huntings     1778. 
dan/*  it  describes  the  following  articles :  "^^^ZT 

^0         Sm         dm  % 

Rents  of  assize  of  the  free  and  customary  tenants  25    6     8   jj^^jJUfo^. 

A  fiurm  of  one  pasture,  and  fishery  called  Conquest^  lyuog 
at  Farcet  Bridge^  between  Raven* s  WilUm  and  Pockets 
Holme^  with  the  &hery  and  pasture  in  Conquest  Close^ 
together  with  all  willows  growing  upon  or  round 
the  said  pasture,  from  Fowk  Lake  to  Faixet  Watery  to- 
gether with  the  profits  of  fishing  and  fowling  within 
the  same  limits,  with  the  fishuig  in  tlie  water  ofFarcety 
SromConquestLandEndio Horset/BridgeyAud  Whittle^ 
sea  Dyke^  and  from  thence  to  a  place  called  Baven's 
WillaWf  let  on  lease  to  William  Cooper ^  at  the  rent  of    5  14     8 

Profits  of  courts  commtmidttf  aNitis  -  -         -     I     6     8 

Under  the  head  of  rq^risals,  it  states. 

The  fee  of  the  bailiff^;^  afiman  -  -  -  1   IS  4> 

Fee  of  the  surveyor  of  the  marches  granted  him  for  life  3     6  8 

Stipend  of  the  chaplain  officiating  in  the  chapel  of  Farcet  4  13  4 

Twelfthly.  Office  copy  of  the  grant  from  the  crown  of  tlie 
manor  of  Farcet  to  sir  Walter  MUdmajfy  which  bears  date  30  June 
7  Edw*  6.  whereby  the  said  manor  of  Farcet^  and  the  fiurm  de- 
scribed in  the  preceding  particular,  are  granted  to  the  said  sir  Wal- 
ter MUdmcy  in  fee. 

Thirteenth*  An  office  copy  of  a  lease  from  the  crown  of  the 
manor  and  rectory  of  Stanground  to  sir  Walter  MUdmayy  bearing 
date  25  August  4  EUz.  from  Michaelmas  then  next  for  sixty  years, 
in  which  no  mention  is  made  of  Farcet  &rm. 

Fourteenth.  An  office  copy  of  a  decree  of  the  duchy  court  of 
Lancaster^  made  in  Easter  term  7  Eliz.  in  a  cause  between  the 
queen  and  sir  Walter  MUdmay,  in  consequence  of  a  dispute  which 
had  arisen  between  sir  Walter  and  the  queen's  fishers,  in  the  water 
called  Wkittlesea  Meer^  (which  was  parcel  of  the  duchy)  relative 
to  the  boundary  between  Farcet  Fen  and  tlie  Meet\ 

This  decree  recites,  that  upon  the  certificate  of  the  depositions 
taken  before  the  commissioners,  under  a  commission  issuing  out  of 
the  court  for  the  inquiry  of  the  true  boundary  and  divbion  ^^  of  a 
certain  water  of  her  majesty,  called  Whittlesea  Meer^  in  the  county 
oi  Huntingdon^  from  and  between  a  pasture  of  sir  Walter  Mildmay 
knt*  called  Farcet  Fen  in  the  said  county ;  as  also,  whether  the  said 
Whittlesea  Meer  had  at  any  time  consumed,  wasted,  surrounded,  [  1148  ] 
worn  away,  or  won  any  part  of  the  said  pasture,"  it  did  plainly  ap« 
pear,  that  the  ancient  and  true  boundaries  dividing  and  separating 
the  said  Whittlesea  Meer  from  the  said  pasture  were  two,  the  one 

Vol.  III.  T 


1148  CASES. 

1778.  called  Ayrlmj/ndH^s  Hill,  and  the  other  Fake  TiMe,  within  which 
j^^  bouiidaries  the  said  water  called  TVktttleiea  Meer,  had  of  late  years 
V.  ^  consumed  and  worn  away  part  of  the  said  pasture ;  forasmuch  there- 
BnmUow.  ^^^^>  ^  ^1^^°  ^^^  delibenite  hearing  and  perusing  the  said  deposi- 
tions and  good  advisement  therein  taken  by  her  grace's  chancellof 
and  counsel  of  the  sdd  court,  it  appeared  manifestly,  that  so  much 
of  the  said  water  as  was  adjoining  to  the  said  pasture^  and  within 
the  said  boundaries,  was  the  very  rig^t  and  inheritance  of  the  said 
sir  Walter  as  parcel  of  the  said  pasture* 

It  viras  therefore  decreed  and  adjudged,  that  the  said  m  Walter^ 
his  heirs  and  assigns  for  ever,  should  and  might  lawfully  have,  hold 
and  occupy,  to  his  and  their  own  proper  use,  so  much  of  the  said 
water,  as  was  within  and  between  the  said  two  boundaries  and 
the  said  pasture  as  paircel  of  the  same  pasture,  with  the  fish  and 
several  fishing  in  the  same  water,  at  all  times  at  his  and  their  plea- 
sure, without  let,  molestation,  or  intermeddling  of  any  other  person 
or  persons. 

Fifteenth.  The  respondent  next  read  a  passage  from  the  ap- 
pellant's second  answer,  wherein  the  appellant  says,  ^*  that  he  has 
been  informed,  and  believes,  that  at  some  time  in  or  about  9  Elvu 
an  agreement  was  made,  the  said  sir  Walter  Mildmay  and  some  lords 
of  the  manors,  who  claimed  a  right  of  common  in  the  said  fen,  and 
tfiat  by  such  agreement  400  acres  of  the  said  fen,  adjoining  to 
Conquest  Close,  were  to  be  held  in  severalty  by  the  said  sir  Walter 
Mildmatf,  his  heirs  and  assigns,  and  believed  the  said  400  acres  did, 
frOiU  the  time  of  such  agreement,  become  the  separate  estate  of  the 
s&id  sir  Walter  MUdnunf,  his  heirs  and  assigns. 

Sixteenth.  An  office  copy  of  the  grant,  dated  1 8th  March,  SO 
Eltz.  from  the  queen  to  sir  Walter  Mildmay,  of  the  reversion  in  fee, 
of  the  manor,  advowson,  and  rectory  of  Stanground,  by  die  same 
description,  as  is  contained  in  the  said  lease  of  25th  August  4  Eliz, 

Sevienteenth.  A  lease  dated  16th  January  1659,  from  Oliver 
Saint  John  to  John  Bellamy,  of  sundry  parcels  of  the  lands  allotted 
out  of  Farcet  Fen  to  the  Adventurers,  which  are  therein  described  to 
be  situated  in  Fdrcet. 

Eighteenth.  An  indenture  dated  26th  Mm/  1691,  from  Samuel 
Doughty,  vicar  of  Stanground,  to  William  Bromilow  esq.  lord  of  the 
r  1149  ]  manor  of  Stanground  and  Parcel,  and  whereby  the  said  Sanmel 
Doughty  demises  to  the  said  William  Brawfdaiv, 

**  All  those  tithes,  of  what  nature  or  kind  soever,  due  or  belong- 
ing to  him  as  vicar  of  the  said  church,  in,  out  of,  or  for  all  that  fen 
or  fenny  ground  called  or  known  by  the  name  otFarcet  Fen,  contain- 
ing in  the  whole,  by  estimation,  2240  aei^  or  thereabouts,  part 
whereof  having  been  anciently  divided,  was  then  called  Berkkj^s 
lands,  and  contained  by  estimation  940  aci^,  or  thereabouts,  and 
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tbe  odier  part  thereof,  then  lately  inclosed  or  dividedi  containing  by      1778. 
estimation  1 SOO  acres,  which  fen  is  situated  and  being  in  Slangroimd  . 

aforesaid,  and  Farcet^  or  one  of  them :  v. 

Zor 

Brownhuh 


•*  To  hold  from  Lady-day  then  last,  for  five  years,  if  the  said       ^^'^^ 


Samuel  Doughty  should  so  long  live,  at  the  yearly  rent  of  fiiiy  pounds, 
payable  quarterly.^ 

Nineteenth.     An  indenture  of  lease,  dated  26th  May  1751,  be- 
tween WilUam  Whitehead  clerk  (vicar  of  Stanground  aforesaid)  of 
the  one  part,  and  the  right  honourable  sir  John  Browrdaw^  lord 
viscount  Tyrconnel^  lord  of  the  said  manor,  and  impropriate  rector 
of  the  said  parish,  of  the  other  part ;  whereby,  after  reciting  sir 
Walter  Mildmaj/s  grant  of  the  tithes  of  com,  grain,  wool,  lamb, 
and  cal^  in  Farcet^  and  taking  notice,  that  within  the  parish  of 
Stangnnmdj    was  a  great  farm,   commonly  called  Farcet  Farm^ 
containing  by  estimation  2240  acres,  viz.  940  acres,  part  thereof, 
called  Berkl^a  or  the  Adventuret^s  Landsj  which  had  been  long  be- 
fore the  year  1683,  inclosed  and  divided,  uid  the  remaining  1300 
acres  belonging  to  the  said  manors  or  one  of  them,  but  which  had  been 
used  time  out  of  mind,  until  about  the  said  year  1683,  as  a  common 
of  pasture,  for  the  inhabitants  (^SS^angrotm^f  and  Farcet  aforesaid,  in 
which  also^  the  formers  and  land-holders  of  the  several  towns  of 
Woodstone^  Fletlon^  Haddorij  Stibbington  cum  Sipson,  and  Water  New^ 
ton^  in  the  said  county  of  Huntingdon^  claimed  and  enjoyed  a  right 
of  common  for  the  working  of  cattle  levant  and  couchant,  upon 
their  respective  tenements ;  and  reciting,  that  part  of  the  said  farm 
lay  within  the  hamlet  otFarcetf  and  that  in  or  about  the  said  year 
1683,  the  said  1300  acres,  or  thereabouts,  of  the  said  farm,  then  lying 
in  common  as  aforesaid,  were  by  virtue  of  the  statute  made  15  Car.  2. 
c.  17.  intituled,    ^^  An  act  for  settling  the  drainage  of  the  great 
level  of  the  fens,  called  Bedford  Level^**  divided  into  many  parts, 
and  allotted  severally  and  respectively  to  the  several  persons  having 
right  of  common  therein.    And  reciting,  that  after  such  division, 
divers  disputes  arose,  and  suits  were  commenced  and  prosecuted 
between  William  Brauonkm^  esq.  fother  of  the  said  lord  viscount  [  1150  ] 
Tyrconnel,  (in  whom  by  mesne  conveyances  the  said  manor  and 
rectory  were  vested),  and  several  of  the  vicars  o(  Stanground,  which 
suits  and  controversies  were  at  length  compromised  by  agreement, 
to  grant  to  the  said  William  Brownlow  by  Joshua  Ratcliffe  B.  D. 
then  vicar  of  Stanground  aforesaid,  a  lease  of  all  the  titlies  in  the 
said  fen,  belonging  to  the  said  vicarage,  by  means  of  the  said  en- 
dowments, or  otherwise  howsoever,  and  by  the  said  William  Brffam^ 
low  accepting  thereof,  in  such  manner  ais  the  same  is  thereinafter 
granted  and  set  forth.     And  reciting,  that  a  lease  was  thereupon 
granted  by  the  said  Jodiua  Ratcliffe  to  die  said  William  Brownlaag, 
by  indentu)^  bearing  date  SOth  May  1683,  and  after  the  death  of 
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1 778*  the  said  Joshiui  Ratdiffej  another  lease  bearing  date  26th  May  I69lf 
jy^^  to  the  very  same  purpose  and  effect,  as  in  the  said  former  lease  was 
V.  made,  from  Samuel  Doughty  clerk,  then  vicar  of  Slanground  afore- 
jB^ff^gfj^^  said,  to  the  said  William  BrownloWj  for  five  years,  if  the  said  Samuel 
Doughty  should  so  long  live,  and  continue  vicar  of  StangrouruL  And 
reciting,  that  the  said  composition  and  agreement  was  found  so  ad- 
vantageous, both  to  the  rector  and  vicar  aforesaid,  that  although  no 
lease  in  writing  was  executed  between  the  parties  since  the  expir- 
ation of  the  said  last  mentioned  lease,  yet  the  said  agreement  and 
composition  had  been  duly  observed  by  and  between  the  succeeding 
rectors  and  vicars  ever  since,  and  the  said  rectors  had  duly  paid  the 
said  reserved  rent,  and  enjoyed  and  continued  in  the  possession  of 
the  said  tithes  ever  since,  and  still  continued  to  do  the  same.  And 
reciting,  that  it  had  been  advised  and  found  expedient,  that  the  said 
lease  should  be  renewed  by  the  said  WiUiam  Whitehead  the  then 
vicar,  to  the  said  lord  viscount  Tyrconnelj  the  then  rector,  in  man- 
ner aforementioned ;  it  is  witnessed,  that  the  said  WiUiam  White- 
headj  in  confirmation  of  the  said  composition  and  agreement,  and 
for  and  in  consideration  of  the  rent  and  covenants  thereinafter  re- 
served, &C.  and  for  other  good  causes,  &c.  granted,  leased,  and 
demised  unto  the  said  lord  viscount  Tyrconnel, 

All  those  his  tithes  and  tenths  of  what  nature  or  kind  soever,  due 
or  belonging  to  him  the  said  WiUiam  Whitehead,  as  vicar  of  the 
vicarage  of  Stanground  aforesaid,  in,  out  of,  or  for  all  that  the  said 
fen  or  fenny  ground,  called  or  known  by  the  name  of  Farcet  Fen^ 
containing  in  the  whole,  by  estimation,  2240  acres,  or  thereabouts 
(be  the  same  more  or  less),  part  whereof  having  been  anciently  di- 
vided, was  lately  called  or  known  by  the  name  of  Barclatfs  Lands, 
otherwise  Adventurei's  Lands,  and  containeth,  by  estimation,  940 
[1151  ]  acres,  or  thereabouts,  and  was  then  in  the  tenure  or  occupation  of 
the  right  honourable  the  earl  of  Lincoln,  or  his  under-tenants,  and 
the  other  part  thereof^  first  inclosed  or  divided  about  the  year  1683, 
as  aforesaid,  containing  by  estimation  1300  acres,  or  thereabouts,  as 
aforesaid ;  which  said  fen  or  fenny  ground  is  situated  and  being  in 
the  parish  of  StaTiground,  and  lies  partly  in  the  hamlet  of  Farcet,  in 
the  said  county : 

To  hold  the  said  tithes,  tenths,  and  premises,  to  the  said  John 
lord  viscount  J^/rconnel,  his  executors,  administrators,  and  assigns, 
from  Lacfy-day  then  last,  for  the  term  of  fifteen  years,  if  the  said 
WiUiam  Whitehead  should  so  long  live,  and  continue  vicar  of  Slan- 
ground, at  the  yearly  rent  of  fifty  pounds. 

Copies  qfcourt^roUs  of  the  manor  of  YexceX^  found  in  the  parish  chest 

of  Stanground. 

Twentieth.     jSir  Walter  Mildmay,  lord.     Admission  of  Richard 
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OUty  dated  13th  September^  &ii6.  Ph.  &  Man  to  one  college^  and     1778. 
two  acres  of  land,  with  the  appurtenances  in  Farcet;  and  one  eight 
rood  in  King^s  Delfe^  late  in  the  tenure  of  Thomas  Astelyn^  on  the 
surrender  of  William  OUte  his  father.  „  ^^ 

Twenty-first  Sir  William  Mildmai/,  lord.  Copy  of  licenoe^ 
dated  16th  October  30  Eliz.  to  Thomas  Andrew^  to  let  William  Fed- 
ley  his  customary  tenements  in  Farcet^  viz.  one  messuage  and  one 
yard  half  land,  with  the  appurtenances,  two  doles  of  meadow  in 
Kin^s  Delfcy  and  half  an  acre  of  meadow  in  Milbyj  one  barn  called 
the  Forsmathf  and  seven  lots  of  meadow  lying  in  South  Meadam^  for 
the  term  of  six  years. 

Twenty-second.  Earl  of  Westmoreland^  lord.  Admission  dated 
18th  September,  11  Jac.  1.  o(  Charles  and  Joseph  Andrew^  to  one 
quarter  of  arable  land,  one  hog-yard  and  barn,  the  moiety  of  one 
close,  one  dole,  and  the  third  part  of  Eight  Sood^  in  Ki'n^s  Delfe, 
three  lots  and  half  in  South  Meadow,  the  third  part  of  two  holts  in 
STuth  Meadow,  the  third  part  of  two  holts  in  Bell  Hive* 

Twenty-third.  Dowager  lady  Westmoreland,  lady.  Admission 
dated  27th  September,  12  Car.  1.  of  Robert  and  Charles  Elmer,  to 
one  messuage,  and  one  eight  rood  in  Kin^s  Delfe. 

Bates  and  Assessments.. 

Twenty-fourth.  The  churchwarden's  assessment  o(  Ftircet  for 
the  year  1681,  whereby  it  appears,  that  New  Meadow,  South  Mea* 
daw,  Milby,  the  tithe  of  Kiti^s  Delfe,  and  Milby,  the  Eight  Boods, 
the  lord  Berklei/s  or  Adventurer's  Lands,  and  Beal^s  Cotes,  were 
then  rated  to  Farcet. 

Twenty-five.     Land-tax  duplicate  for  Farcet,  for  the  year  1692^  Q  1152  ] 
11  Wil.  &  Mary,  wherein  William  Brownlow  esq.  is  rated  to  Farcet 
for  his  tithes  of  the  King*s  Lands,  King's  Delfe,  Milby,  and  the  late 
inclosed  fen. 

Twenty-six,  seven,  and  eight.  The  like  for  thte  years  1728y 
1729,  and  1730,  wherein  the  vicar  is  rated  for  the  titlies  of  the  field 
and  composition  money,  and  for  Cofiquest  Lands,  King's  Lands,  and 
the  great  fen,  small  tithes,  and  glebe  land. 

Twenty-nine.  The  like  for  1 739,  wherein  the  tithes  of  King^s 
Delfe,  &C.  are  expressed. 

Thirty-one,  two.  The  like  for  1749>  1750,  1753,  wherein  Beale*s 
Cote  is  rated  by  name. 

Thirty-three,  four,  five.  Land-tax  duplicates  for  Stanground, 
for  the  years  1692  and  1730,  wherein  part  of  the  fen  appears  to  be 
rated. 

Parole  Evidence. 

The  respondent  lastly  proved,  by  the  testimony  of  living  wit- 
nessesy  the  boundaries  of  Farcet  Fen  as  hereinbefore  described, 
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1778.     and  that  Kit^s  JMJe^   Conquest  Lands,   MiUyj   Neuo  Meadow 
j^^^      BeaWs  Cole,  and  the  Pitigles,  lay  within,  and  were  considered  as 
▼.         parcel  of  it. 
Sfiwd9w        That  Farcet  had  separate  parish  and  civil  officers,  viz.  church- 
wardens, overseers,  constable,  and  surveyor  of  the  highways ;  that 
it  maintains  its  own  poor,  and  is  separately  rated  to  the  land-tax. 

Thirdly,  That  the  inhabitants  oS  Conquest  Land  serve  all  paro- 
chial and  civil  offices  for  Farcet  and  not  for  Stanground. 

Fourthly,  That  Conquest  Land,  Kin^s  Delfe,  Milby,  New  Mead, 
JBeale*s  Cote,  and  the  Pingles,  and  the  Bshery  in  fVhittlesea  Meer, 
are  rated  to  Farcet. 

Fifthly,  That  the  drove-ways  throughout  the  fen^are  under  the 
care  of  the  Farcet  surveyor,  and  are  repaired  by  the  inhabitants  of 
Farcet  only,  and  that  the  inhabitants  of  ancient  messuages  in  Farcet 
enjoy  the  exclusive  privil^e  of  keeping  their  hogs  in  the  drove- 
ways.' 

Sixthly,  That  OaJcey  Dyke,  the  north-east  boundary,  (upon  which 
Ki^i^s  Delfe  adjoins),  so  far  as  it  divides  Fatrefs  King*s  Delfe  from 
fVhittlesea  King*s  Delfe,  is  scoured  as  follows,  x^z.  about  half  way 
by  the  owners  in  TVhittlesea,  and  the  remainder  by  the  owners  of 
ancient  messuages,  which  formerly  had  rights  of  common  in  the 
open  farm,  and  that  no  part  of  the  dyke  is  scoured  by  the  owners 
oiKin^s  Delfe  which  lies  next  it. 

[  1 153  3  State  of  the  evidence  produced  by  the  appellant  on  the  trial. 

The  defence  set  up  at  the  trial  by  the  appellant,  exclusive  of  the 
objections  taken  to  the  legal  validity  of  the  grants,  and  to  the  evi- 
dence produced  by  the  respondent,  was,  that  the  question  in  issue 
had  been  already  repeatedly  tried,  and  conclusively  determined 
9gainst  the  vicar,  wi;io  ought  not  therefore  to  be  permitted  to  re- 
vive claims  against  the  tenor  of  thei^p  decisions ;  and  he  produced 
in  evidence. 

The  record  of  a  judgement  in  the  court  of  Common  Pleas,  as  of 
Hilary  term  21  &  22  Car.  2.  in  an  action  brought  by  Charles  earl 
of  Westmoreland,  as  impropriate  rector  oi  Stanground,  against  John 
Moadey,  for  fifteen  pounds,  for  treble  value  of  the  tithes  of  grain, 
oats,  and  maslyn,  of  twenty-seven  acres  of  land  in  his  occupation ; 
which  lands  in  the  declaration  are  described  to  be  situated  within 
the  parish  of  Stanground,  and  the  boundaries,  limits,  and  tithabie 
places  thereof;  the  verdict  was  found  for  eight  pounds  two  shillings 
for  the  plaintiff,  and  for  the  residue  of  the  fifteen  pounds  for  the 
defendant. 

The  appellant's  counsel  alleged,  that  the  lands,  for  the  tithes 
whereof  this  action  was  brought,  were  parcel  of  the  Adventurer's 
Lands  (then  called  the  King^s  Lands\  and  that  the  action  was  in 
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a 

&ot  defended  by  the  vicar  $  but  nothing  appeanng  upon  the  record  1778. 
to  warrant  that  assertion,  he  attempted  to  prove  it  in  the  following  _^ 
manner:  y. 

On  December  2,  1684,  Montague  Chdmley  esq.  and  WUUam  ^^;^^J^ 
Bravmlam  esq,  an  in&nt,  the  then  impropriator  of  the  said  rectory, 
(by  the  said  Montague  ChobnUy  as  his  next  friend  and  guardia^) 
exhibited  their  bill  in  Chancery  against  the  master,  fdlows,  and 
scholars  oi Emanuel  CoUege^  and  Dr.  James  Wolfenden^  then  vicar  of 
Stangroundj  charging  the  defendants  with  intent  to  stretch  the  grants 
of  sir  Walter  MiUbuy  beyond  their  true  intent,  and  with  setting  up 
a  claim  to  tithes  arising  from  sundry  of  the  excepted  lands,  and  the 
tithes  of  com  in  certain  lands  situated  in  Stanground  and  out  pf 
the  hamlet  of  Farcetj  that  the  boundaries  and  identiQr  of  the  de- 
mesne and  excepted  lands  would  be  lost,  unless  the  plaintiff  wer^ 
permitted  to  record  and  perpetuate  their  evidence  thereof;  and  that 
the  defisndants  threatened  to  commence  actions  at  law  against  the 
plaintiff's  tenants  for  the  recovery  of  tithes  never  before  claimed  by, 
or  known  to  be  due  to  the  vicar ;  and  therefore  prayings  that  the 
defendants  might  answer  the  bill,  and  that  the  plaintiff's,  proof  of 
the  matters  aforesaid  might  be  taken  and  perpetuated. 

To  this  bill  the  defendants  appeared,  whereupon  theplaintifb  [  1154  3 
immediately  obtained  an  order  and  a  commission  to  .  examine 
their  ancient  witnesses  de  bene  esse,  which  was  executed  ex  parte 
(the  defendant  not  joining  therein),  and  the  depositions  of  a  great 
number  of  witnesses  were  taken ;  but  before  it  was  returned,  and 
before  any  answers  were  put  in  to  the  bill,  Dr.  Wolfenden  died,  and 
the  coU^e  having  shortly  afterwards  presented  John  BatcUffe  tq 
the  said  vicarage  on  November  4, 1685,  the  said  plaintiffit  filed  a  bill 
of  revivor  and  supplement  against  him,  stating  the  former  proceed- 
ings, and  praying  that  the  plaintiffs  might  have  the  benefit  of  the 
testimony  of  such  of  the  witnesses,  examined  in  the  lifetime  of 
Dr.  Wolfenden^  as  should  not  live  to 'be  again  examined  in  ordinary 
course,  and  that  the  defendants  might  discover  the  particulars  of  the 
tithes  they  claimed. 

The  defendant  Batcliffe  afterwards  put  in  his  answer,  stating  the 
grants  and  his  claims  under  them,  and  that  he  hoped  to  prove  that 
divers  large  fenny  or  marsh  grounds  lay  within  the  hamlet  oHFarcet: 
and  admitting  that  he  brought  several  actions  in  the  name  of  the 
master,  fellows,  and  scholars  of  Emanuel  College^  against  William 
Bellamy^  Edward  DaxMnSj  John  Mason,  and  John  Brookes,  which 
he  conceived  justly  to  belong  to  him. 

The  plaintiffi  never  examined  their  witnesses  in  chief,  or  pro- 
ceeded further  in  the  cause,  although  both  Mr.  Brownlam  and  tiie 
vicars  lived  many  years  afterwards. 
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1778,  The  appellant  produced  and  relied  on  the  depodtions  thus 
'^Pgg^  taken,  as  evidence  for  him  on  the  present  trial ;  and  in  order  to 
.  V,  prove  that  the  record  of  the  judgement  above-mentioned  respected 
MnwiUimf.  ^®  tithes' of  parcel  of  the  King^s  or  Adventurer* s  LandSj  he  read 
from  the  depositions  the  following  passages,  viz.  the  depositions 
of  Bobert  Caoeney^  to  the  eleventh  interrogatory,  folio  34,  who 
says,  ^*  That  about  fourteen  years  before  the  time  of  his  examina- 
tion, to  the  best  of  his  remembrance,  there  was  a  trial  at  common 
law  between  Charles  earl  of  Westmoreland  plaintiff,  and  one  Morley 
and  others,  tenants  to  the  Kin^s  Lands^  defendants;  at  which 
trial  the  earl  obtained  a  verdict  for  the  tithes  of  the  said  lands,  the 
dq)onent  being  present  thereat,  and  that  the  earl  was,  at  the  time 
of 'the  trial,  lord  and  owner  of  the  manor  ofStanground,-  and  says, 
he  has  heard  and  believes,  that  there  was  a  private  composition  made 
between  the  late  lord  Berkley  (or  his  agents)  then  lessee  of  the  said 
lands,  and  IVtUiam  Forbes^  then  vicar  of  Slanground  aforesaid,  con- 
cerning the  payment  of  these  tithes." 
[  115f  ]  Deposition  of  WiUiam  Bellamy  to  tiie  same  interrt^atories, 
felio  159.  says,  ^'  He  remembers  an  action  at  law  brought  by  the 
earl  of  Westmoreland^  against  one  John  Morley,  and  Edaoard  Daw- 
Mntf  for  their  non-payment  of  all  their  tidies  growing  and  renew- 
ng  upon  parcels  of  the  lands  called  Kin^s  Landsy  to  which  they 
were  then  tenants;  and  that  the  same  was  tried  at  Huntingdon 
assizes,  when  a  verdict  was  had  against  Morley  and  Danxkins  for  the 
earl ;  and  that  one  Mr.  Maurice  Cokj  on  tiie  behalf  of  those  de- 
fendants (then  agent  to  the  said  lord  Berkley),  paid  the  treble 
damages  given  by  the  said  verdict  to  the  use  of  the  earl ;  which 
action  was  tried,  to  the  best  of  the  witness's  remembrance,  about 
seven  years  since." 

The  appellant  next  produced  die  record  of  an  issue,  as  of  Hilary 
term  34<  &  35  Car.  2.  in  an  action  in  the  court  of  Common  Pleas 
brought  by  the  master,  fellows,  and  scholars  of  Emanuel  College 
against  Edward  Bellamyj  for  thirty-six  pounds,  the  treble  value  of 
the  tithes  of  com,  oats,  and  hay,  of  twenty-six  acres  of  land,  and 
thirty  acres  of  pasture,  in  tiie  vill  o^  Farcety  in  his  own  occupation, 
the  declaration  stating  the  plaintiff  to  be  impropriator  of  the  tithes 
of  grain  and  hay  arising  out  of  the  said  lands. 

The  roll  contained  no  entry  of  any  judgement ;  but  the  appel- 
lant's counsel  alleged,  that  the  plaintifis  were  nonsuited ;  and,  as 
evidence  of  a  judgement  of  nonsuit,  produced  the  copy  of  an  entry 
of  the  name  of  the  cause  in  the  prothonotary's  book,  intituled,  spe^ 
cialia  judicia  ;  but  the  entry  does  not  express  what  the  judgement 
was,  nor  whether  for  the  plaintiffs  or  defendant,  or  indeed  whether 
there  was  any  judgement  at  all. 
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In  fuitber  proof  of  the  nonsuit,  be  read,  fix>m  the  depositions     1778. 
beim*nientkmedt  the  evidence  of  WUUam  BeUany  to  the  twelfth      j^^ 
interrogatory,  folio  165.  who  says,  *'  That  about  two  or  three  years        ▼. 
past,  there  was  an  action  at  common  law  commenced  by  the  vicar  j^^^^^^ 
€l  Stangrvundj  in  the  names  of  the  master,  fellows,  and  scholars  df 
Emanuel  CoUege^  against  Eduoard  Bellamy  gentlenuup,  for  his  noi^ 
payment  of  his  tithes  of  New  Meadaw^  and  the  tithe-oats  of  King^s 
D^i*  which  action  being  tried  at  Huntingdon^  the  said  plaintifls 
were  nonsuited  upon  good  evidence. 

The  next  evidence  produced  by  the  appellant,  was  the  record  of 
a  judgement  of  nonsuit  in  the  Court  of  Common  Pleas  in  Hilary 
term  1  &  2  Jac.  2.  in  an  action  brought  by  the  said  master,  fel* 
lows,  and  scholars  of  Emanuel  CoUegey  against  William  BeUawy 
of  Farcelj  for  eighteen  pounds,  the  treble  value  of  the  tithes  of 
oats  of  twen^  acres  of  land  in  the  vill  of  JParr^,  in  the  defendant's  [  1156  j 
occupation. 

The  remainder  of  the  evidence  produced  by  the  appellant,  con- 
sisted of  the  depositions  of  the  other  witnesses  taken  under  the  said 
omunission,  which  went  to  the  several  points  following : 

first.  To  prove  that  the  tithes  of  grain  and  hay  in  the  meadows 
oiKin^s  Delfe  and  MiUn/,  for  many  years  past,  and  the  tithe  of 
com  of  the  Adveniuref^s  Lands,  since  the  drainage  had  been  usually 
psld  to  the  impropriator;  and  that  the  tithe  of  cole-seed,  hemp  and 
flax,  and  all  other  small  tithes,  had  been  paid  to  the  vicar,  and  that 
New  Meadow  paid  no  tithe ;  but  that  an  acre  thereof  had  been  many 
years  set  out  to  the  impropriator  in  lieu  of  tithe. 

Secondly,  To  prove  sundry  perambulations  of  the  parish  of  Sian^ 
ground^  in  which  it  appeared,  that  when  the  inhabitants  of  Stan* 
ground  arrived  at  Farcet  Fen,  the  inhabitants  of  Farcet  joined 
them,  and  they  proceeded  together  round  the  whole  of  the  boun- 
dary of  the  fen,  desceribed  in  the  map  annexed,  and  that  disputes 
happened  when  the  Farcet  people  attempted  to  perambulate  the 
same  alone. 

Thirdly,  That  the  courts-leet  of  Stanground  had  occasionally 
taken  cognizance  of  the  offence  committed  by  commoners  in  Farcet ' 
Fen  before  the  inclosure  thereof. 

Fourthly,  That  befqre  the  drainage  of  tlie  said  fens,  several 
drifts  of  the  cattle  of  the  commoners  therein  had  been  made  by 
the  assistance  of  the  inhabitants  of  Stanground  and  Farcet,  to  the 
burystad-yard  of  Stanground,  where  they  were  detained  till  the 
owners  paid  their  acknowledged  pence  to  the  lord;  and  from 
this  circumstance  the  witnesses  say,  they  believe  the  soil  of  the  fen 
belonged  to  the  lord  of  the  manor  of  Stanground  as  parcel  of  that 
manor. 
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^^^^•  Evidence  produced  by  the  ResponderU  in  repfy. 

^^^^  The  judge  having  oyer-niled  the  otsjection  taken  by  the  respoo- 

X^       dent's  counsel  to  the  admissibili^  of  the  above  depositions  as  evi- 
^if^^nhm*  dence,  and  having  permitted  the  appellant  to  read  them,  the  respon- 
dent read  out  of  them  such  passages  as  tended  to  corroborate  his 
oim  title>  bytfnt>ving  the  payment  of  tithes  to  the  vicar. 

OlgectUms  urged  by  Appellant^  in  support  of  his  motion  for  a  new 

trial. 

To  the  verdict  fiMind  upon  the  several  issues  in  favour  of  the 
jrespondent  it  was  objected  generally, 
[  1-157  ]    .  Firsty  That  the  evidence  ol&red  on  the  part  of  the  respondent* 
and  admitted  by  the  judge  upon  the  trial,  was,  in  many  respects,  in- 
admissible in  law,  and  ought  not  to  have  been  received. 

I^eoondly,  That  the  conclusion  drawa  by  the  jury  is  not  warranted 
by  the  evidence. 

To  the  evidence  produced  in  support  of  the  vicar's  claim  to  die 
jBCiveral  species  of  tithes  under  the  iirst  issue,  it  was  objected*  that 
the  original  endowment  itself  ought  to  have  been  produced,  and 
that  th^.copy  of  it  alone  was  not  sufficient,  and  ought  not  to  have 
been  rjeceivcxL 

Anfwer.  —  It  is  not  very  easy  to  understand  what  is  meant  by  this 
objection,  but  it  is  supposed  to  be  this,  that  the  instrument  of  en- 
dowment under  the  seal  of  the  abbot  and  convent  ought  to  have 
been  produced;  if  this  be  the  meanings  the  answer  is, 

That  such  instruments  of  endowment  are  at  this  time  very  rarely 
to  be  found ;  that  for  the  sake  of  preserving  such  endowments,  it 
lias  always  been  usual  to  enter  them  in  the  registry  of  the  bishop  of 
the  diocese,  and  that  such  entries  in  the  bishop's  registers  have 
always  been  considered  as  originals,  and  received  as  such  in  evi- 
dence, without  objection,  in  all  courts  of  justice.  If  the  two  entries 
produced  in  the  present  case  from  the  two  r^;isters  of  the  bish^ 
of  tlie  diocese  were  neither  of  tliem  to  be  considered  as  originals* 
yet,  as  not  any  original  is  known  to  exist,  they  ought  to  be  received 
as  copies,  deriving  their  authenticity  from  the  places  in  which  they 
are  found. 

Objection.*^ll  is  further  objected,  that  the  exceptions  of  the  several 
species  of  tithes  in  the  first  issues  ought  to  have  been  extended  to 
the  tithe  of  wool,  as  included  under  the  word  garba^  and  to  the 
tithe  of  agistment,  as  included  under  the  word  bladum^  and  that  in 
that  respect  the  finding  is  wrong. 

But  the  respondent  humbly  insists,  that  the  sense  in  which  the 
jury  have  understood  those  words  is  the  usual  and  common  import 
of  them :  that  garba  properly  means  a  sheaf  or  bundle  of  com*  and 


CASES.  11^ 

b  applicable  to  corn  (Hily ;  bladum  all  kinds  of  grain  in  the  blade,     1778. 
and  that  such  is  the  sense  in  which  they  have  been  taken  by  old      ^^ 
writers  upon  these  subjects.     And  it  is  observable,  that  in  the  in-        v. 
dorsement  upon  the  copy  of  the  endowment  found  in  the  r^istry  at   ^J^^^ 
Bugden  (by  which  the  vicar  is  further  endowed  with  the  third  of 
the  tithe-corn  in  Fared)  the  word  garba  is  used,  which  can  only  be 
aj^licable  to  sheaves  of  com.     In  confirmation  of  these  endow- 
ments, asd  of  this  plain  sense  and  import  of  the  words,  evidence 
was  given  of  the  vicar's  having  always  received  the  small  tithes  in  [  1158  ] 
general  throughout  the  parish,  without  any  exertion  of  wool  or 
agistment. 

To  the  finding  upon  the  second  issue  it  is  objected. 

First,  That  the  grants  of  sir  WaUer  MUdmay  are  void  in  law,  as 
bebg  within  the  statutes  of  mortmain. 

Secondly,  That  the  finding  of  the  jury  is  not  warranted  by  the 
words  and  meaning  of  the  grants. 

Thirdly,  That  there  ought  to  have  been  an  exception  for  such 
part  of  Sianground  as  lies  in  the  county  of  Cambridge,  the  grant 
mentioning  the  county  o£  Huntingdon  only. 

Fourthly,  That  it  does  not  appear  from  the  evidence,  what  the 
Berystead  farm  is. 

Answers* — The  respondent  submits  that  he  might  safely  rely 
upon  the  evidence  of  the  receipt  of  all  small  tithes  throughout  the 
parish  by  former  vicars,  his  predecessors,  in  answer  to  these  objec^ 
tions;  from  which  it  appears,  that  the  immemorial  usage  in  the 
parish  has  been  so. 

First,  The  objection  that  sir  Walter  Mildmai/s  grants  are  void 
in  law  seems  to  come  with  very  little  propriety  from  the  present 
a{q3ellant  with  a  view  to  defeat  the  act  of  his  predecessor,  under 
which  all  subsequent  impropriators  for  a  space  of  now  near  two 
hundred  years  have  uniformly  acquiesced.  But  it  is  insisted,  that 
these  grants  are  not  within  the  statutes  of  mortmain,  nor  is  the  sub- 
ject of  these  grants,  viz.  tithes,  one  of  the  objects  of  those  acts,  as 
wQl  appear  from  the  words  of  those  a<5ts,  in  which  lands,  and  lands 
only,  are  particularly  mentioned. 

Tithes,  in  their  original  institution,  were  designed  for  the  support 
of  the  ofiiciating  clergy,  in  their  respective  parishes;  and  although 
they  were  fi^uently  annexed  to  religious  houses,  yet  some  provi- 
sion was  always  made  for  the  person  who  actually  performed  the 
duty.  It  was  incumbent  upon  the  religious  house  to  make  a  rea- 
^nable  provision  for  the  vicar.  That  duty  devolved  in  the  present 
instance  upon  sir  Walter  Mildmay  afler  the  abbey  was  dissolved ; 
and  it  seems  very  hard  to  contend,  that  because  sir  Walter  has  given 
back  a  part  of  that,  the  whole  of  which  was  once  designed  for  the 
o$ciatiog  parsoui  that  gift  shall  be  void.     But  the  respondent  sub- 
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1778.     mits,  that  if  it  be  held  that  in  such  an  instance  as  the  present,  a 

_^      ficence  to  alienate  in  mortmain  be  necessary,  it  is  not  incumbent 

▼,         upon  him  to  produce  such  a  licence,  but  that  after  the  length  of  time 

■Piauijlui    *^'^*^*^  ^^  elapsed  since  the  date  of  the  grant  (1588)  it  will  be  pre- 

•r  IX  59 1  sumed,  that  there  was  a  licence  then,  and  that  it  is  now  lost. 

Secondly,  The  respondent  submits,  that  his  right  to  the  tithe  of 
wool,  Iamb,  and  calf^  is  clearly  established  by  the  first  grant  of  sir 
Walter  Mildmay,  by  which  those  tithes  are  absolutely  given  to  the 
Ticar  and  his  successors,  and  that  the  verdict  of  the  jury  is  war- 
ranted by  that  evidence  alone,  without  having  recourse  to  the 
second  grant« 

Thirdly,  The  words  **  in  the  county  di  Huntingdon^*  are  only 
descriptive  of  the  general  local  situation  of  the  parish  of  Stanground 
with  Farceif  by  much  the  greater  part  of  which  lies  in  that  county, 
and  a  very  small  part  of  it  in  Ca$nbridgeshirej  and  it  is  submitted, 
from  the  recital  of  the  grant  and  the  wording  of  it,  that  it  never 
oould  be  the  meaning  of  sir  Walter  Mildmay  to  give  less  than  all  the 
titlie  of  wool,  lamb,  and  calf  (with  tlie  exception  of  the  demesnes) 
throughout  the  parish ;  to  which  may  be  added,  diat  in  the  grants 
to  sir  Walter  Mildmay  of  the  manor  and  rectory  the  county  of 
Huntingdon  alone  is  mentioned. 

Fourthly,  The  exception  of  the  Berrystead  farm  is  a  well-known 
description  of  the  manor  &i*m,  undoubtedly  containing  what  was 
opginally  called  the  demesne  of  Stanground^  and  the  old  witnesses 
speak  of  it  by  the  name  of  the  Berrystead  farm,  as  being  so  called 
in  the  last  century. 

To  the  fourth,  fifth,  and  sixth  issues  it  is  objected,  that  the  evi- 
dence does  not  warrant  the  conclusion  of  the  jury ;  but  that  as  to 
so  much  of  the  tithe  of  com  and  grain  as  depends  upon  the  second 
grant  of  sir  Walter  Mildmay j  by  which  one  half  of  the  tithe^corn 
in  Farcet  is  given,  it  ought  to  have  been  found  with  an  exception 
of  the  demesnes  and  other  lands,  and  also,  that  the  vicar's  right 
does  not  extend  over  any  lands,  but  such  as  produced  com  at  the 
time  of  the  grant,  and  were  then  called  the  fields  of  Farcet. 

The  fifth  and  sixth  issues  being  subdivisions  of  the  fourth,  the 
resfiondent  humbly  insists,  that  if  the  evidence  be  found  to  be  suffi* 
cient  to  support  those  issues,  it  will  follow  of  course  that  the  find- 
ing of  the  fourth  in  his  favour  is  right. 

The  indorsement  upon  the  old  endowment  found  in  the  registry 
of  Bugden  (by  which  it  appears  that  22  H.  6.  1444,  the  then  abbot 
of  Thomey  increased  the  vicar's  portion  by  adding  to  it  one-third 
of  the  tithe-oora  in  Farcet)  would,  it  is  submitted,  be  alone  suffi- 
cient evidence  to  warrant  the  verdict  of  the  jury  upon  the  fifth 
issiie.  But  this  is  corroborated  and  solemnly  acknowledged  at  the 
distance  of  near  one  bundred  and  fifty  years  by  the  then  impropri« 
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ator  sir  WaUer  Mildmay^  who  in  his  deed  of  2ith  October  15&7f      1778i 
recites  it  as  a  known  fiict»  ^*  that  the  ricar  and  hb  predecessors  had   ' 


but  only  one-third  part  of  the  tithe-corn  of  Farcet"  without  except-        ▼. 
ing  any  part  of  that  hamlet.  jBtw^on. 

By  the  grant  from  the  abbey  of  Thomey^  which  gives  **  tariiam  "^ 

garbam  decimis  granorum  in  campis  de  Farshed/'  it  is  submitted) 
that  not  only  the  tithe  of  such  land  as  at  that  time  produced  com 
is  granted)  but  all  oom-tithe  whatever,  which  at  any  future  time 
should  arise  from  any  newly  cultivated  land  within  the  hamlety  and 
that  such  is  the  obvious  sense  of  the  words  of  the  endowment,  and 
the  legal  inference  from  them.  This  too  plainly  appears  to  have 
been  the  opinion  of  sir  Walter  Mildmay^  who,  in  tlie  addition  whidi 
he  makes  to  the  vicar's  tithe-corn,  expressly  mentions  ^'  that  he 
would  then  have  a  fiill  moiety  of  all  the  tithe-corn  renewing  in  the 
town,  fields,  and  hamlet  of  Farcet!*  A  description  as  general  of 
the  whole  extent  of  Farcet  as  words  can  convey,  and  that  too  with* 
out  any  exception  of  any  lands  whatever;  for  the  exception  of  the 
demesnes  o(  Stanground  in  that  grant  relates  to  the  tithes  of  wool, 
lamb^  and  calf  only. 

Upon  the  sixth  issue,  by  which  the  vicar  claims  two-thirds  of 
the  tithe-corn  in  Farcet^  it  is  submitted  that  the  evidence  supports 
the  verdict:  one-sixth  part  is  given  by  the  first  grant  in  general 
tenns  *'  throughout  the  towns,  fields,  or  hamlet  of  Farcet  .*"  to  this 
grant  there  is  not  any  exception ;  but  in  the  second  grant  there  is 
an  exception,  to  which  the  jury  ought,  as  the  appellant  contends, 
to  have  paid  some  regard ;  and  not  having  done  so,  the  verdict  is, 
in  that  respect,  against  evidence. 

Upon  a  careful  and  attentive  perusal  of  the  two  grants,  with  the 
deed  poll  of  9th  April  1588,  it  will  appear  that  the  deed  poll  is  very 
inoorrectiy  worded,  and  has  certainly  given  rise  to  the  errors  which 
are  manifest  in  the  second  grant. 

By  the  first  grant  sir  Walter  MUdmay  had  disposed  of  all  his 
tithes  of  wool,  lamb,  and  cal^  throughout  the  parish,  except  only 
the  demesnes  o(  Stanground.  The  object  of  the  deed  poll  is  to  re- 
sume to  himself  certain  titiies  which  he  had  by  a  prior  deed,  bearing 
date  only  two  days  after  the  first  grant,  settled  to  certain  uses,  with 
a  power  o£  revocation.  By  that  deed  poll  he  resumes  all  the  tithes 
of  wool,  lamb,  calf,  com,  and  grain,  which  at  any  time  there- 
after should  be  coming,  arising,  &c.  within  the  town  or  hamlet  of 
Farcet :  but  sir  Walter  had  no  tithes  of  wool,  lamb,  and  calf,  in 
Pan:^/ at  that  time ;  in  this,  therefore,  the  deed  poll  is  incorrect.  [1151  ] 
The  second  grant  is  copied  from  the  deed  poll,  and  professes  to 
oonvqr  more  than  sir  Walter  had  to  grant,  viz.  the  tithes  of  wool. 
Iamb,  and  calf;  but  it  can  hardly  be  contended,  that  because  it  de- 
scribes more  than  sir  Walter  had,  it  shall  not.  even  pas9  that,  which 
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1778.     it  is  obvious  he  meant,  and  was  about  to  convey,  namely  "  all  those 
'       . .      his  tithes  of  com  and  grain,  within  the  parish,  townf  or  hamlet  of 
<T^ .       Tarcetr  and  as  sir  Walter  knew,  that  the  vicar  had  at  that  time 
l^y^H^      one  clear  moiety  of  the  tithe-corn  there,  without  any  exception, 
and  had  himself  contributed  a  part  of  but  six  months  before,  it  is 
impossible  to  conceive,   that  he  could  design  to  add  the  odier 
moiety  to  it,  subject  to  any  exception  whatever.     In  fact,  the  ex* 
ception  can  only  apply  to  the  tithes  of  wool,  lamb,  and  aU^  bj  re- 
lation to  the  first  grant,  in  which  that  exception  is  fbmicly  Md  irom 
which  It  has  inadvertentiy  been  copied  into  the  deed  poll,  and  th« 
second  grant. 

Upon  the  third  issue,  by  which  the  several  parcels  of  land  men- 
tioned in  it  are  found  by  the  jury  to  lie  within  the  vill,  town,  or 
hamlet  of  Farcetf  it  is  submitted,  that  there  is  evidence  to  prove^ 
that  all  those  parcels  are  included  within  the  known  boundaiy  of 
the  large  tract  of  marsh  ground  commonly  called  Farced  Fen. 

The  manors  of  Stanground  and  Farcet  were  diiitinct  from  each 
other,  and  appear  to  have  been  so  by  the  separate  accounts  whidi 
were  kept  of»  each.  The  rights  exercised  by  the  lord  of  the  manor 
of  Farcet  over  the  marsh  called  Farcet  Fen^  clearly  prove,  that 
in  old'  time  it  was  considered  by  all  persons  concerned,  as  lying 
within  the  limits  of  that  manor. 

Smith  accounts  fi>r  the  agistment  of  the  fen,  Mich.  31  to  32  i7.  8., 
as  parcel  of  the  manor  of  Farcet. 

'  Sir  Walter  Mildmay^  25  th  August  1591,  obtains  a  lease  of  the 
manor  and  rectory  of  Stanground  from  queen  Elizabeth  for  sixty 
years*. 

The  manor  of  Farcet^  7  Edw.  6.  A.  D.  1553,  is  granted  to  sir 
Walter  MUdmay  in  fee. 

By  the  decree  of  the  duchy  oi  Lancaster^  7  Fliz.  A.D.  1564,  the 
fen  is  said  to  be  the  very  right  and  inheritance  of  sir  Walter. 

By  agreement,  10  Fliz.  A.D.  1567,  between  sir  Walter  and  the 
commoners,  400  acres  of  Farcet  Fen^  adjacent  to  his  close,  called 
Conquest  Close^  were  allotted  to  him,  ^*  which  should  be  held  by 
him,  and  his  heirs,  in  severalty  for  ever."  From  which  two  in- 
struments it  appears,  that  the  decree  and  agreement  related  to  the 
manor  of  Farcet  alone,  of  which  sir  Walter  was  at  that  time  seised 
[  1 162  ]  in  fee.  He  had  at  thiat  time  only  a  lease  for  years  of  the  manor 
of  Stanground^  under  which  the  fen  could  never,  with  legal  pro- 
priety, be  called  the  very  right  and  inheritance  of  sir  Walter;  still 
less  could  he,  as  lessee  for  years,  accept  from  the  commoners  the 
400  acres  adjoining  to  Conquest  Close,  to  hold  to  him  and  his  heirs 
in  severalty  for  ever ;  or,  in  comj>ensation  thereof,  have  taken  upon 
him  to  execute  to  them  a  release  of  the  right  of  himself  and  his 
heirs  to  the  herbage  of  the  residue  of  the  fen. 
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It  is  manifest  therefore,  that  h^  was  considered  as  the  lord  of     1778. 
Fkrcet  manor  only;  and  in  feet,  those  400  acres  have  been  enjoyed 


by  the  lords  of  Farcet  manor  in  severalty  for  ever  since,  and  are        .t* 

-tflltllOlliiMi. 


actually  now  in  the  hands  of  lord  Brcnrndaw^  the  present  appellant.      ^^"'^ 


From  this  evidence  which  applies  thus  pointedly  to  the  whole  of 
Farcet  Fen,  the  conclusion  seems  obviously  to  follow,  that  no  part 
of  the  fen  can  be,  or  ever  was  considered  as  parcel  of  the  demesne 
of  the  manor  of  Stanground ;  and  although  it  is  not  contended  on 
the  part  of  the  respondent,  that  in  all  cases  the  boundaries  of  a 
viQ,  towti,  or  hamlet,  are  co-extensive  with  the  boundaries  of  a 
manor  of  the  same  name,  yet  it  is*  insisted  that  such  evidence  was 
proper  to  be  laid  before  a  jury,  and  carries  with  it  a  degree  of 
probability,  at  least,  where  positive  evidence  of  the  actual  bound- 
ary of  the  hamlet  in  question  cannot,  at  the  distance  of  200 
years,  be  procured ;  especially  when  the  fen  has,  though  equally 
near  to  the  hamlet  of  Stahgroundj  been  ever  distinguished  by  the 
name  of  Farcet  Fen^  and  the  river  which  lies  between  Packets 
Holme  and  Horsey  Bridge,  and  which  divides  Farcet  Field  and 
Slangroimd  Field  fix>m  the  fen,  is  likewise  known  by  the  name  of 
Farcet  Water. 

From  the  usage  of  later  times  it  appears,  that  the  land-tax  assess- 
ments have  rated  the  fen  as  lying  within  Farcet :  that  Farcet  has 
its  constable,  surveyor  of  highways,  overseers  of  the  poor,  and 
church  or  chapdwardens. 

That  the  occupiers  of  Conquest  Lands  serve  parochial  and  civil 
offices  for  Farcet  only. 

That  Il^h^s  Delfe,  MiUy,  New  Meadow,  the  Pingtes,  the  fishery 
of  part  of  WhitUesea  Meer,  are  rated  to  the  poor's  rate  in  Farcet, 
except  a  few  doles  in  Kit^s  Delfe  to  Stanground,  which  was  the 
ground  of  the  exception  which  the  jury  have  made  as  to  the  local 
situation  of  part  of  Kin^s  Deffe. 

The  local  situation  c^  the  several  pieces  of  ground  mentioned  in 
the  third  issue,  bemg  by  the  verdict  of  the  jury  ascertained  to  be 
within  the  hamlet  of  Farcet,  the  vicar's  right  to  tithe,  in  pursuance  [  1 163  ] 
of  his  endowments,  necessarily  attaches  upon  them ;  a  right  which, 
when  the  land  was  drained  in  the  last  century,  was  claimed  by  the 
then  vicar  against  the  impropriator ;  and  which,  though  disputed 
as  to  its  extent,  was  never  absolutely  denied,  till  the  present  appel- 
lant was  advised  to  dispute,  and  actually  does  dispute,  any  right 
which  the  vicar  may  have  to  any  tithe  at  all ;  and  this  against  the 
evidence  of  the  grants  of  his  predecessor  sir  Walter  Mildmay,  from 
whom  his  impropriation  is  derived ;  against  the  uninterrupted  en- 
joym^it  of  tithes  of  some  kind  throughout  the  parish ;  agaioit  the 
composition  of  twenty-five  pounds  a  year,  constantly  paid  from  the 
year  1640  to  the  year  177S;  and  lastly,  against  the  leiifes  of  1601 
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1771.     and  1751  from  the  then  vicar  to  the  then  Impropriator  of  all  his 
j^      tithes  of  what  nature  or  kind  soever  in  Fareet  Fen^  at  the  year!  j 
▼.        rent  of  fifty  pounds. 

JiMwi^iii,       ^  ^®  P****  ^^  ^^  appellant  were  produced. 

First,  Old  records. 

Secondly,  Depositions  in  a  cause  1684. 

The  first  record  merely  shews,  that  the  earl  of  Westmoreland^  as 
impropriator  of  the  rectory  of  Stangroimdy  obtained  judgement  in 
an  action  for  tithes  of  grain  and  oats  for  lands  within  the  parish 
of  Stanground.  This  certainly  proves  nothing  against  the  vicar, 
for  it  never  was  denied,  but  that  the  impropriator  had  a  right  to 
the  tithe  of  grain  in  all  parts  of  the  parish,  not  in  the  hamlet  of 
Farcet. 

The  second  record  contams  a  declaration  and  plea  merely,  and 
nothing  else. 

The  third  is  a  judgement  of  nonsuit,  in  a  cause  oi  Emanuel  Col- 
lege against  William  Bellami/j  but  upon  what  ground  the  nonsuit 
was  obtained  does  not  appear. 

If  such  evidence  as  this  deserved  an  answer,  the  subsequent 
leases  accepted  by  the  impropriator  firom  the  vicar,  which  are  stated 
to  have  been  granted  in  consequence  of  a  compromise,  would  be 
decisive  proo^  that  there  had  been  no  decision  in  those  actions 
against  the  right  of  the  vicar.  But  as  in  one  record  the  proceed- 
ings went  no  farther  than  the  plea,  and  it  is  well  known  that  a 
nonsuit  by  no  means  precludes  a  party  from  prosecuting  a  fiirther 
claim,  these  records  seem  to  have  no  force  at  all. 

The  depositions  in  tiie  old  cause  appear  to  have  been  ex  parte 
examinations  merely ;  the  witnesses  never  were  examined  in  chief, 
nor  was  there  any  cross  examination  on  the  part  of  the  vicar ;  the 
depositions  were  never  published ;  such  evidence,  if  admissible,  is 
certainly,  on  tiie  impropriator's  part,  entitled  to  very  little  credit, 
[  1 164  ]  and  can  never  be  supposed  to  weigh,  in  the  opinion  of  a  jury,  against 
old  records,  long  usage,  and  the  variety  of  circumstantial  evidence 
produced  on  tiie  respondent's  part 

What  relates  to  the  supposed  jurisdiction  of  Stanground  manor 
over  Farcet  Fen  is  certainly  entitied  to  no  credit  at  all ;  the  appel- 
lant is  lord  of  the  manor  of  Stanground;  the  rolls  and  proceedings 
of  the  courts  of  that  manor  are  in  his  hands,  and  are  tiie  only  pro- 
per evidence  of  Uie  rights  which  have  been  exercised  by  the  lord  at 
different  times;  no  such  evidence  was  produced  at  the  trial,  or 
offered ;  but,  as  it  is  obvious,  that  such  evidence  must  have  been 
material  had  any  such  existed,  the  respondent  submits,  that  he  has 
a  right  to  conclude,  either  that  no  such  jurisdiction  of  the  manor  of 
Stanground  can  be  proved  to  exist,  or  that,  if  the  rolls  had  been 

produced,  they  would  have  proved  the  direct  contrary. 

.■•■..  .    .   . . , 
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From  the  accounts  given  of  the  penunbulations,  nothing  certain     1778. 
can  be  concluded,  but  that  the  inhabitants  of  such  township  were      ^^^  * 
jealous  of  the  encroachments  of  the  other,  and  kept  a  watchful         ▼. 
eye  over  every  attempt  that  might  be  made  by  the  one  to  abridge  Sf^wnkw^ 
the  rights  of  die  other. 

The  vicar's  right  to  tithes  in  the  fen  is  certainly  not  abridged  or 
affected  by  any  evidence  tending  to  shew  that  the  impropriator 
has  occasionally  received  tithes  there,  because  it  was  a  matter  of 
peipetual  controversy  between  the  impropriators  and  the  vicars 
during  many  years;  compositions  of  twenty-five  and  thirty-two 
pounds  existed  during  the  time;  which  compositions  particularly 
related  to  Kin^s  Lands  in  the  fen ;  so  that  any  receipt  of  tithes 
from  off  those  lands  by  the  impropriator,  as  long  as  that  compo- 
sition existed,  was  in  fact  the  receipt  of  the  vicar  by  the  hands  of  . 
another. 

Upon  the  whole,  it  is  submitted  on  the  part  of  the  respondent, 
that  the  order  which  has  been  made  by  the  Lord  Chancellour  for 
refusing  a  new  trial,  ought  to  be  affirmed  for  the  following  (amongst 
other)  reasons: 

First,  That  there  is  not  the  least  ground  to  impute  to  the  learned 
judge,  who  tried  the  cause,  any  misdirection  to  the  jury,  nor  the 
admission  of  any  improper  evidence  in  favour  of  the  respondent, 
nor  the  rejection  of  any  legal  evidence  on  the  part  of  the  appel- 
lant. 

Secondly,  That  the  &r  greater  and  more  material  part  of  the 
evidence  is  in  writing;  <^  the  import  and  effect  of  which,  die  Lord 
Chancdlour  was,  and  their  Lordships  are  competent  judges ;  and ' 
ypon  which  there  is  no  reason  to  suppose,  that  any  further  light   C  11 65  ] 
cxHild  be  thrown  by  another  reference  to  a  jury. 

Thirdly,  That  the  parole  testimony  given  was  aknost  wholly  in- 
finromr  of  the  respondent,  and  the  cause  was  tried  with  every  pos- 
a3>le  advantage  to  the  parties  and  to  justice,  a  full  special  jury  of 
gentlemen  having  attended  the  trial,  (which  employed  two  whole - 
days,)  many  of  whom  had  taken  a  view  of  the  lands  out  of  which 
the  tithes  in  question  arise. 

Jitfy  2.  A.D.  1782.  Ordered  and  adjudged,  that  the  appeal  be 
4i^missed,  and  the  order  complained  of  affirmed. 


H.  19  Geo.  IIL    A.  D.  1779.   Scac- 

Williams  v.  WilliamSf  4*  ^  contra.     [MS.] 
Lord  C.B.  — This  is  a  bill  by  the  vicar  of  St.  Kevem  in  Chm-  S.C. 

«  4  Wood's 

Q«//  for  almost  all  small  tithes.     The  defence  admits  an  endow-  ixcrTfi. 
ment  of  all  the  tithes  in  question,  but  insists  upon  customary  pay-  Where  en 
Rients  for  all  the  ancient  farms,   and  also  for  certain  dues  and  i^^**^^ 
Vol.  III.  U 
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1779«      Q&iings.  The  parishioiien  have  filed  a  Gross  bill  to  establish  these 
"^^JH^    customaiy  payments.    On  the  part  of  the  defendant,  the  prcM^ 
▼.         arises  finom  two  written  instminentg ;  one,  an  ancient  parish-book 
kept  in  the  parish-church  among  the  parish-papers,  entitled  ^^  St. 
cictfy  ex-     Keoem  parish,  1683.     An  acconnt  of  the  tithes  then  due,  &c.  ac- 
JJ^^  1^    cording  to  the  ancient  custom  of  the  parish ;"  and  concluding,  ^^  We 
a  later,  the    the  minister  and  twelve  of  the  parish  do  find  the  custom  above,  &c. 
DOC  make's   ^  ^  ^®  ancient  custom,  &c/'  signed  by  them  alL     The  next,  a 
^•<='«^^    terrier  dated  1727  brought  fipom  the  Bishop's  Registry,  in  which 
bat  win  di-  are  words  to  this  e&ct,  ^*  said  to  be  a  pretended  custom  as  follows,'* 
^|^*n        then  it  transcribes  the  former.     None  of  these  tithes,  as  &r  as 
appears,  have  ever  been  paid  in  kind     But  the  payments  for  mar- 
riages, &C.  have  been  various  and  fi^uendy  different  fix>m  those 
stated  in  the  two  instruments.     In  1683  therefore  there  appears  a 
formal  acknowledgement  of  the  vicar  of  the  existence  of  certain 
customs.     Whether  the  tithes  in  kind  were  paid  before  or  after 
the  terrier  does  not  appear ;  but  probably  not,  because  of  the  phrase 
^^  pretended,"  whence  it  seems  at  that  time  to  be  asserted  on  one 
side,  but  not  admitted  on  the  other.     However,  it  does  not  appear 
that  the  ii/mx  ever  took  tithes  m  kind.     The  compositions  them- 
selves afford  no  certain  evidence  whether  paid  for  the  tithes  in 
kind,  or  for  the  customary  payments.    There  is  therefore  such  n 
ground  as  deserves  further  inquiry.     The  terrier  is  said  to  be  im- 
[  1166  3  perfect,  because  all  tithes  are  not  included  in  it;  but  it  does  not 
appear,  that  the  parish  has  yidded  those  species  which  are  omitted* 
And  it  is  observable,  that  there  is  no  proof  of  tithe  in  kind  having 
been  paid  for  any  other  species  than  those  mentioned  in  the  papers. 
As  to  the  dues,  it  has  been  insisted,  that  there  is  a  difference;  yet 
if  those  payments  appear  to  be  part  so,  part  not,  they  may  be. 
separated  by  a  jury. 

The  mode  of  inquiry  is  next  to  be  considered :  for  it  is  said  truly» 
that  the  exemptions  alleged  are  of  particulai  farms,  those  proved 
are  general.  There  being  no  prayer  suited  to  the  proof  in  the  cross 
bill,  that  must  be  dismissed ;  for  the  court  ooinot  decree  what  is 
not  prayed.  As  to  the  vicar's  bill ;  there,  an  indorsement  being 
made  will  enable  the  court  to  decree  for  him  oply  so  far  as  he 
appears  entitled :  if  no  moduses  are  found,  to  decree  him  tithes  in 
kind :  if  any,  then  such  modus  arrears. 

Eyre  B.  —  Is  the  defence  sufficient  to  prevent  the  court  from 
decreeing  tithes  in  kind?  Now,  by  the  paper  of  1683,  if  the 
usage  had  been  conformable  to  it,  the  vicar  could  not  have  claimed 
tithes  in  kind  for  the  customary  payments  tliere.  Yet  besides  the 
usage,  some  things  on  the  face  of  the  paper  go  to  shake  its  autho- 
rity. We  cannot  therefore  make  a  decree  upon  the  foundation  of 
it.    The  compositions  proved  are  consistent  with  both  cases.     The 
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issues  therefore  to  be  tried  must  be  as  directed  by  the  Lord  Chief     1779. 
Beron.     As  to  the  cross  bill»  the  plaintifi  have  mistaken  their   *]^^^ 

right;  and  as  that  which  they  pray  camK>t  be  decreedy  it  must  be ▼. 

dismissed,  and  with  costs,  as  the  defendants  are  all  brought  here 
unnecessarily. 

Holham  and  Periyn  B.  concurred,  and  that  the  cross  bill  be  dis- 
missed widi  costs,  (a) 


jTiftfuini. 


H.  19  Geo.  III.   A.  D.  1779.   C.P. 

* 

Pyke  V.  DaaAing.    [2  Black.  Rep.  1257.] 

This  was  a  case  from  die  court  of  Chancery.  S  C, 

The  plaintiff  JZoi^rf  l9aac  Pyke^  as  vicar  oiChem  Magna  in  the  Seg--™''* 
county  of  Somerset^  is  entitled  to  all  the  tithes  of  the  parish  of  Chea>  roL  iL 
Magnoj  and  the  hamlet  and  chapelry  of  Dundry  (except  the  tithe  ?^!^' 
of  some  ancient  demesne  lands  called  Overia$tds\  or  to  certain  ofamodia 
maduses  for  the  same,  and  in  lieu  thereof.  '*"?.*    - 

rm.      1  /•     J  -1  »  .         /•        '  question  or 

The  defendant  Daalmg  is  the  owner  and  occupier  of  a  certain  law,  but  of 
farm  and  lands  within  the  said  vicarage  and  chapelry,  or  the  tidi-  JlJ^J]^*^ 
able  places  thereof,  and  hath  raised  and  kept  many  lands  upon  his  impeaching 
said  *&rm,  ^^  and  sets  up  a  modus  of  2s,  6d*  to  be  paid  to  the  vicar  of  \q^S^, 
the  vicarage  aforesaid,  on  5  April  in  each  year,  being  Lady^ay^  old  *[  1 167  ] 
style,  in  lieu  of  every  tenth  Iamb  in  kind."  Where  a 

The  question  for  the  opinion  of  the  pourt  is,  whether  such  modus  ^^^^  ">P- 
of  2s*  6d.  for  every  tenth  lamb,  to  be  paid  on  5  April  in  each  year,  S^dM^to 

is  a  good  moduSy  or  not  be  imme- 

Heath  for  the  plaintifi!^  argued  that  it  was  bad,  as  being  too  rank,  court  of 
and  out  of  all  proportion  to  the  price  of  lambs  in  the  time  ot Richard  '^^^a^* 
the  First,  according  to  the  calculations  of  Bishop  Fleetwood  in  his  a  Umb  not 
dronicon  preliosum,  and  cited  Grascomb  and  Jefferies^  A.D.  1687,  "T^^ 
and  Lajfjield   and  Delap*^    both   mentioned    in   Chapman  and  Supra  857. 
Smthj  2  Fez.  506.  to  shew  the  antiquity  of  this  objection.     So,  ^g^^^ 
in   Lord  Bxtxpn*  116d.f    Pchxys  justice  said,   that  such  moduses  ofLayBeid 
were  always  over-ruled,  when  he  sat  in  the  exchequer.     Accord-  ^*  jp"***^  ' 
ingly  in  Benson  and  Watkins^  Bunb.  10.  %  a  very  rank  modus  was  •  Supra 

9ver-ruled.  Tsupra 

Grose  for  the  defendant  insis(;ed,  that  though  a  court  of  equity  ssj. 
might  determine  as  they  pleased,  yet  when  they  sent  a  question  to  ^g,^ 
be  decided  by  the  courts  of  law,  it  must  be  taken  up  upon  legal 
grounds.^    Rankness,  as  it  is  called,  is  only  evidence  against  the 
antiquity  of  a  modus;  but  the  question,  whether  the  modus  is  good, 


^a)  The  issues  were  tried,  and  the  jury  did  not  law  and  equity,  and  that  so  much  of  the  bUl  as 

find  one  of  them.     The  court  thcreltore  ordered  prayed  an  account  of  the  tithes  which  were  noC 

an  accoMOt  to  be  taken  of  the  tithes  demanded  admitted  by  the  defendant's  answer  be  dismisied 

by  the  bill,  and  to  tax  the  plaintiff  bis  costo  in  with  coaU.     4  Wood's  Deer.  81. 
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4779^     must  mean  whether  it  is  unreasonable  or  unjust,  and  that  pre- 
p  ^       supposes  the  modus  to  have  existed,  in  point  of  fact,  from  the  time 
▼.         of  legal  memory;  and  if  so,  what  objection  can  be  raised  to  this 
^"*^"*'     modus  in  point  of  law  ? 

And  by  the  court  (in  the  absence  of  Gould  justice) :  — Courts  of 
equity,  which  are  judges  of  both  the  fact  and  the  justice  of  the  case, 
may  certainly  over-rule  a  modusy  where  they  see  that  the  internal 
evidence  against  the  possibility  of  its  immemorial  existence  is  so 
-strong,  that  it  would  be  nugatory  or  oppressive  to  send  it  to  be 
•  *  tried  by  a  jury.  And  (by  Blackstone  J.)  so  it  was  done  by  Lord 
Hardwicke  in  Moore  and  Beckford^  H,  1750,  24  Geo.  2.  who  said  he 
should  be  ashamed  to  send  a  modus  of  SOU  pir  annum  to  be  tried  by 
a  jury,  where  the  real  value  of  the  tithes  Vas  not  above  60/.  and 
Supn  900.  decreed  for  the  plaintiff,  the  parson,  with  costs.  So  in  Torriano 
and  Legge  six  different  moduses  were  over-ruled  for  being  too  rank, 
without  directing  an  issue  to  try  any  of  them.  But  when  its  good- 
ness is  referred  to  a  court  of  law,  we  must  take  it  for  granted,  that 
the  fact  of  its  having  immemorially  existed  is  admitted,  and  only 
consider  what  olgections  may  be  made  to  it  in  point  of  law,  as  for 
uncertainty,  inequality,  &c.  We  shall  certify  our  opinion  to  the 
chancery,  (a)  i 

[  1 168  3  The  certificate  was  asfoUam : 

<<  We  have  heard  counsel  on  both  sides,  and  have  considered  this 
case;  and  as  the  case  supposes  the  existence  of  the  modus  in 
question  from  time  immemorial,  which  We  conceive  to  be  a 
question  of  fact,  we  are  of  opinion,  that  there  does  not  appear 
any  reason  why  this  should  be  considered  as  a  void  modus  in 
point  of  law." 

fV.  De  Grey. 
9th  February  1779.  W.  Blackstone. 

G.  Nares. 


H.   19  Geo.  III.    A»D.  1779.    Scac. 

Fynes  v.  Ordoyno.    [MS.] 

8.  C.  Lord  C.  B.  —  This  is  a  bill  by  the  vicar  of  Newark  for  certain 

Jj^^*  species  of  small  tithes  which  he  claims  by  endowment  The  de- 
A  vicar  en-  fendants,  who  are  the  occupiers,  and  impropriator,  insist  that  the 
all  titheT  vicar  is  not  entitled,  because  a  pension  of  10/.  is  paid  by  the  impro- 
and  all  pro-  priator  to  the  vicar  in  lieu  of  all  tithes,  and  he,  the  impropriator. 

Ht^  except,  r         . .|    ,  ^      .       .  .  ^  ^     ^  • 

&c.  held      ^s  entitled  to  the  tithes.* 

entitled  to        The  vicar  founds  his  title  upon  an  endowment  in  1428,  giving  all 

{a)  See  also  Bertie  v.  Beaumont,  2  Pri.  303.  w^*     Loyng  ▼.  Yarborom^  4  Pri. 
383.  infra.     JDrake  f.SmUh,  5  Pri.  369.  infra. 
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tithes  and  all  profits  of  the  church,  except  the  lands  belonging  to  the      1 779. 
church  and  the  tithes  thereof  and  except  the  tithe  of  com,  hay,    ""p^    J* 
wool,  and  lamb,  which  are  decreed  to  belong  to  the  prior  and  con-         ▼. 
vent  of  St  Catherine  at  Lincoln  and  the  order  of  St  Gilbert j  and    ^^^ 
subjecting  the  vicar  to  the  payment  of  twenty  marks  yearly  to  the  them,  sub- 
prior  and  convent     Xhis  endowment  is  a  title,  unless  it  has  l>een  i^ceptiong 
since  legally  varied.     The  defendants  insist  that  it  has,  and  that  where « 
\0L  pension  has  been  given  in  lieu  of  the  tithes.     If  it  stands  with-  ^^^^ 
out  evidence  one  way  or  the  other,  though  the  vicar  has  not  received  P*^*^*  "* 
the  tithes,  the  endowment  is  still  to  prevail.  them,  which 

The  defendants  have  iriven  parole  and  written  evidence  to  prove  *PP«^  ^ 
a  tune  when  the  vicar  was  not  entitled  to  the  tithes.     The  parol  ed  during 
r^pects  agistment-tithe,   but  no  particular  instances  are  specified  P^*^*^^^ 
except  for  a  short  time,  and  afterwards  refused.     Tithe  of  onions  try  Undiu 
has  been  shewn  to  be  paid  to  the  impropriator  in  kind.     Besides 
tliis,  there  has  been  much  written  evidence.     1.  The  Liber  Regis  in 
26  H.  8.  where  it  appears  that  the  vicar  is  entitled  to  several  species 
of  small  tithes,  value  405.  &c.  and  liable  to  the  payment  of  10/. 
to  one  of  the  parish  priests.     Therefore  all  was  not  taken  from  him 
at  that  time. 

.  2.  The  minister's  accounts  in  30  H.  8.  The  bailiff  then  accounted  [  1169  ] 
for  14/.  85.  for  the  farm  of  the  rectory  and  tithe  of  grain,  hay,  wool, 
and  lamb,  and  for  some  particular  small  titlies,  at  85.,  and  of  small 
tithes  in  general  of  two  persons,  at  405.  A  pension  at  this  time 
was  payable  by  the  vicar.  Here  appear  then  to  be  other  tithes 
besides  corn,  wool,  and  lamb  belonging  to  the  rector.  But  it  is 
observable,  that  the  small  tithes  over  all  the  glebe  were  likewise 
reserved  to  the  monastery.  It  is  observable,  too,  that  the  pension 
to  the  rector  was  at  that  time  payable. 

S.  Minister's  accounts  pf  37  H.  8.  Of  the  same  amount;  stating 
likewise  the  pension. 

4.  Minister's  accounts  of  1  £.  6.  This  states  the  pension  of 
13/.  65.  8</.  not  answered  for  20  years  last  past,  because  the  profits 
of  the  vicarage  were  so  inconsiderable  as  not  to  be  equal  to  the 
discharge  of  it.  From  this  time  therefore  there  is  no  evidence 
respecting  the  pension. 

5.  2  £•  6.  A  return  of  commissioners  under  1  E.  6.  for  sup- 
pressing chantries,  that  an  assistant  W3S  necessary  to  serve  the  cure 
in  NetMrk. 

6.  In  the  Receiver  General's  account  3  E.  6.  an  article  of  1 0/. 
payable  to  an  assistant  in  the  cure  of  Nefoark  out  of  the  chantry 
lands,  during  pleasure  of  the  Court  of  Augmentations* 

7.  Particulars  of  a  lease,  shewmg  that  the  rectory  had  been 
demised  for  7/.  rent,  and  10/.  to  the  vicar. 

8.  Demise  by  the  crown  to  the  countess  of  Eutland  of  the  rec- 

Us, 
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1779.  tory^  with  a  covenant  to  indemnify  the  crown  from  payment  of  the 
10/.  Now  it  appears  that  the  10/.  had  been  appointed  during 
pleasure  out  of  die  chantry  landsk  After  that  time  it  had  beea 
charged  on  the  rectory,  which  accounts  for  the  covenant  of  indeiB«» 
nification.  Hence  it  appears  how  the  pension  of  1  Si.  6s*  8dL  had 
been  discharged,  and  how  that  of  lOl.  became  payable  to  the  vican 
This  is  a  very  satisfactory  account  of  the  continuance  of  the  vicar^c 
right.  He  is  therefore  entitled  to  an  account  of  the  several 
matters* 


a.c. 

4  Wood's  . 
Dtcr.  9a 

C 1170  ] 


A  Ticar 
wboieen* 
dowmenty 
coupled 
with  usage, 
proved  his 
right  to  aU 
small  tithes, 
held  en* 
titled  to 
tithes  of 
potatoes  as 
against  a 
plaintiff 
claiming 
under  thfr. 
title  of  im- 
propriator. 


P.  19  Geo.  HI.    A.  D.  1779.    Scac. 

Broadley  v.  Brocklebank.    [MS.] 

The  plaintiff  stated  that  he  had,  for  S6  years  past,  been  entitled 
to  all  die  tithes  of  com,  grain,  hay,  and  potatoes,  in  kind,  arising 
in  Tranhyj  Anlaln/j  and  fValfreton^  in  the  parish  cf  Eheley  or  Kirk 
Elfyf  in  the  county  of  Yark^  and  the  tithable  places  thereof,  formerly 
part  of  the  possessions  of  the  Prion/  of  HaUonprice ;  that  the 
defendants  Brocklebank  and  Bilion^  inhabitants  and  occupiers  of 
several  lands  in  Tranby^  had,  in  1776,  planted  large  quantities  of 
potatoes  in  the  open  fields,  and  dug  them  up  and  carried  them  away, 
without  setting  out  the  tithe  thereof*  He  therefore  prayed  aa 
account  and  payment  of  the  same. 

The  defendant,  the  vicar,  denied  that  the  plaintiff  was  rightfiil 
impropriator  or  rector  of  the  parish,  or  that  he  was  entitled  to  the 
tithes  demanded  by  the  bill.  He  said,  that  he  believed  he  had 
purchased  some  portion  of  the  great  tithes  of  the  parish,  but  coidd 
not  tell  what  right  he  had  so  purchased ;  that  much  the  larger  part 
belonged  to  tlie  heiresses  of  R.  EUerker  deceased;  that  the  said 
coheiresses  were  rectors  and  patrons  of  the  vicarage ;  that  the  plain- 
tiff was  not  entitled  to  the  tithe  of  potatoes,  or  any  other  shmA 
tithes  arising  in  that  parish ;  but  that  he,  as  vicar  thered^  was  en- 
titled thereto ;  that  he  had  been  vicar  of  the  parish  4>2  years,  and 
was  presented  thereto  by  E.  Braddugm  deceased ;  that  be  and  his 
predecessors  had  always  received  the  small  tithes  within  the  vectmy, 
or  a  satisfitction  for  the  same,  and  in  particular  the  tithes  of  potatoes; 
but  that  he  had  never  seen  the  original  endowment  of  the  vicarage^ 
nor  did  he  know  where  to  find  the  same. 

The  defendants  Brocklebank  and  BiUon  also  denied  that  the 
plaintiff  was  impropriator  or  rector  of  the  parish,  or  that  he  was 
entitled  to  the  tithes  of  potatoes;  and  said  that  they  had  heard  that 
lie  had  purchased  some  portion  of  tithes,  but  what  portion  they 
could  not  say ;  they  admitted  that  they  were  occupiers  of  lands  in 
Traninfj  and  that  they  had  planted  potatoes  in  the  open  fields, 
and  had  dug  them  up  ud  carried  them  away,  after  setting  out  the 
tithes  to  the  vicar. 
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On  the  bearing  Uie  plaintiiF  proved  his  title  to  all  tlie  right  of      1779. 
the  impropriator  within  the  three  hamlets,  and  in  order  to  disprove    j^^^^. 
the  vicar's  prescriptive  right  to  small  tithes,  produced  an  endow-         y. 
ment  of  the  vicarage,  which,  as  he  said,  proved  that  the  vicarage     ^^^ 
had  its  creation  within  time  of  memory.     This  endowment  was 
dated  1S44,  but  reciting  that  the  Archbishop  (who  makes  it)  had 
by  a  former  instrument  appropriated  the  rectcMry  to  the  priory  of 
HaUofg}ricef  reserving  to  himself  the  ordination  of  a  perpetual 
vicar,   the  court  thought  that  this  was  not  certain  proof  of  the 
vicarage  havii^  had  its  first  commencement  at  this  time.   Added  to 
which,  the  remaining  part  of  this  endowment  enumerated  many, 
viz.  ten  species  of  small  tithes,  and  one  of  great,  for  the  support  of 
the  vicar.     Among  these  were  decinue  quadragesimales^  which  might  [1171] 
comprehend  any  species  of  tithes  payable  at  Lent;  and  then  followed 
a  reservation  to  the  monastery  of  the  tithe  of  agistment  of  their 
own  cattle,  and  of  the  tithe  of  their  own  garden,  two  species  of 
tithes  which  were  not  enumerated^  by  name,  and  which  therefore 
need  not  to  have  been  reserved,  unless  they  would  have  passed  to  the 
vicar  under  the  words  decinue  qtutdragesimaies.     The  parol  evidence 
in  the  cause  proved  generally  the  enjoyment  of  all  small  tithes  by 
the  vicaXj  except  in  one  instance,  where  the  rector  had  about  thirty 
years  ago  received  the  tithe  of  potatoes  the  first  time  of  their  culti- 
vation in  the  parish.      The  court  therefore  clearly  thought,  that 
the  endowment,  coupled  with  the  usage,  proved  the  right  to  all  small 
tithes  to  belong  to  the  vicar ;  consequently,  that  the  plaintifi^s  bill 
must  be  dismissed,  because,  though  the  court  might  have  required 
more  proof  if  the  vicar  had  desired  to  have  his  right  established^ 
yet  this  was  sufficient  to  prove  that  the  plaintifi^  could  not  make  out 
his  right  to  that  which  he  demanded.     There  was  also  given  in 
evidence  a  naoa  ordinatioj  as  it  was  entitled,  made  about  a  century 
afterwards,  whereby  the  then  archbishop^  upon  a  suggestion  that 
the  monastery  was  so  far  impoverished  as  to  be  unable  to  maintain 
its  due  hospitality,  did,  with  the  consent  of  the  then  vicar,  ordain 
that  the  monastery  should  for  the  future  pay  to  the  vicar  only  20 
marks  a-year  in  lien  of  the  portions  of  tithes  which  had  been  allotted 
to  him*     But  there  being  no  evidence  whatever  that  this  payment 
of  20  marks  had  ever  been  made,  but,  on  the  contrary,  there  being 
evidence  that  the  small  tithes  had  been  enjoyed  by  the  vicar  as  far 
back  as  the  witnesses  remembered,  it  was  presumed  by  the  court 
that  this  instrument  had  never  been  carried  into  execution.     The 
IhU  therefore  was  ordered  to  be  dismissed,  but  without  costs,  (a) 


(a)  Dorman    v.    Ciirry,    4    Pri,    109.    infra.  2  Pri.  329.  it^,      Williamt  T.  Price,  4  Pri. 

Xennkoi  v.  fFatson,  2  Pri,  25a    infra,     Byam  156,  infra.     Scott  v.  Lawson,  7  Pri.  267.  infi^. 
▼.  Booihf  2  Pri.  260.  injro.     Cunlije  ▼.  Taylor, 

U  4 
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y^^\  Tr.  19  Geo.  III.    A.  D.  1779.    Scac. 


CalmeU 

V. 

Sherratt. 


CalmeU  v.  Sherratt  and  others  occupiers,   and   MucheU  viaa# 

[MS-] 

^C-    ,  This  was  a  bill  to  establish  the  plaintiff's  right  as  lessee  of  the 

Deer.  94.  dean  of  Litchfield  against  the  vicai^,  and  for  an  account  of  all 
^  ^^  small  tithes,  and  some  others  against  the  occupiers.  The  patron 
Cftinell  ▼.  of  the  vicarage  not  being  made  a  patty,  the  plaintiff  could  not  pro- 
^^^^^  ceed  upon  the  prayer  to  establish ;  he  therefore  (rather  than  let  the 
cause  stand  over  to  amend)  waived  that  part  of  his  prayer.  To  prove 
his  case  he  merely  produced  a  lease  of  all  tithes  belonging  to  the 
[  1172  ]  rectory,  excepting  the  vicarage  and  its  tithes.  The  vicar  gave  in 
-^T**^.  evidence  an  ancient  copy  of  an  endowment  in  toto  alteragioj  agnis^ 
mdowment  et  land^  et  prificipoli  legaiOj  with  marginal  notes  accounting  for  non- 
^*iTf^  payment  of  lamb  and  wool,  and  the  strongest  proof,  both  from  the 
uMge,  held  plaintiff's  witnesses  and  his  own,  that  he  and  his  predecessors  had 
ali^mili^  received  constantly  money  payments  from  the  different  inhabitants 
tithes,  ex<  at  Eoster  annually,  under  the  name  of  Easter  dues,  different  in 
and  lamb  as  quantity,  viz.  many  of  l5.,  25.  6d.,  S5.,  and  some  of  125.  and  155. 
against  Uie  which  frum  their  magnitude  could  not  be  mere  Easter  offerings, 
daiTcrf'  ^^^  which  were  constantly  in  the  parish  understood  and  reputed 
LUchfOd  to  be  £^  campQsition  far  aU  small  tithes  except  wool  and  lamb,  and 
priator!'^*  exccpt  hemp  and  flax;  that  the  vicar  had  received  distinct  pay- 
^•!L^ .  ments  for  hemp  and  flax,  usually  at  the  rate  of  45.  and  5s.  an  acre^ 
costs.  and  had  likewise  received  from  foreigners  having  land  within  the 

^J!*jJ[?'*®    parish,  sums  under  the  name  oi  herbage  money.    Some  of  the  Easter 
propriator     dues  were  likewise  paid  for  lands  on  which  no  horses  had  for  some 
TO^'^Ae*    time  existed.     Besides  this,  he  produced  a  survey  out  of  the  dean 
patron  of     and  chapter's  r^istry,  supposed  to  be  the  parliamentary  survey^  in 
ll'^^^IJ^^  which  the  small  tithes,  except  lamb  and  wool,  were  said  to  belong 
allowed  to    to  the  vicar.     Against  this  there  was  no  evidence  except  one  wit- 
SSiepnm    °^^  ^  ^^  herbage  of  sheep,  which  proved  no  more  than  that  the 
to  estd>K8h   rector  was  entitled  to  tithe  of  wool.    As  to  the  occupiers,  they 
the^Mouf     proved  pkyment  to  the  plmntiff  of  all  but  small  tithes,  except  in  one 
instance  of  half  a  year's  hay,  which  being  doubtful,  an  account  was 
directed  as  to  that  at  the  peril  of  the  plaintiff.     As  to  all  the  rest 
the  bill  was  dbmissed,  and  the  only  question  was  respecting  the 
costs.     The  plaintiff  urged  his  right  at  common  law,  and  the  usage 
to  let  him  try  it  without  costs.     But  the  court  thought  this  so  very 
plain  a  case,  all  the  evidence  of  endowment  being  within  the  plain- 
tifl^s  own  reach,  as  well  as  of  usage  and  reputation,  (either  endow- 
ment explained  by  usage,  or  usage  alone  being  suflicient  for  the 
vicar,)   that  there  wanted  probabilis  caiisa  litigandi :   and  as  his 
demand  was  without   a   shadow  of  foiindation,   and  that   to  hift 
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own  knowledge,  he  ought  to  pay  the  costs;  and  so  it  was  di-     1779. 
rected.  (a) 

Tr.  19 Geo.  III.    A.D.  1779.    Scac.  [  ins  ] 

Bobinson  v.  Barroly.    [MS.] 
This  was  a  bill  to  establish  customs  of  dthin£r«    The  defendants  a  a 
denied  the  customs,  but  acknowledged  that  they  had  tithable  mat-  ^^^^  jq^ 
ters  which  were  unpaid  if  due  in  kind.     The  counsel  for  the  plain-  Customs 
tiff  stated,  that  the  evidence  was  so  strong  as  not  to  bear  controversy,  biiaiied ' 
But  the  court  said,  that  customs  never  were  established  without  trial  without  a 
at  law,  where  the  defendant  denied  the  custom,  unless  the  defendant  unless  the ' 
should  waive  an  issue  tendered.     And  this  was  admitted  to  be  the  ^^fn^""* 
practice  on  all  hands.  imie. 


Tr.  19  Geo.  III.  A.  D.  1779.  Scac. 

Jeremy  v.  Strangemcys*    [MS.] 
This  was  a  bill  by  the  vicar  of  MurUnch  in  Somersetshire  against  &C. 
the  impropriator  and  occupiers,  for  an  account  of  tithe  of  seed^  Dec^s?. 
clover,  and  to  establish  his  right     On  evidence  of  a  general  imme-  A  Yicw  in 
morial  receipt  of  all  small  tithes  arising  within  the  parish,  except  ^^PJ*^" 
the  titlie  of  clover-seed,  which  alone  appeared  to  have  been  paid  to  maUtithe^ 
the  impropriator,  the  court  decreed  an  account  from  the  time  of  Slheof 
filini;  the  bill,  it  not  having  been  demanded  before,  and  to  establish  cloTer.«eed» 

,      *.       ,.,  .,^  ^,         .  ,,         ,  which  hM 

the  vicars  right.    And  as  one  of  the  witnesses  stated  that  the  pay-  been  pud 
ments  of  clover-seed  tithe  had  been  made  to  the  impropriator  under  ^  ^.i™- 
a  mistaken  notion  (which  long  prevailed  even  in  courts  of  law)  that  under  a 
the  seed  followed  the  nature  of  the  grass,  and  belonged  as  such  to  ^^J[^ 
the  impropriator,  to  whom  the  tithe  of  hay  belonged;  the  court  de-^  theaetdfoU 
creed  it  witliout  granting  an  issue,  though  that  was  asked  by  the  ^]^^ 
impropriator ;  but  without  costs  (notwithstanding  it  was  alleged  that  the  gnss,  k 
in  all  the  former  cases  costs  had  been  given),  Jsecause  the  vicar  ap-  n^^  spedck 
peared  for  so  long  a  time  (seven  or  eight  years  after  becoming  so)  of  tithe, 
to  have  acquiesced  in  the  payments  to  the  impropriator,  and  not  to 
have  claimed  it  but  by  his  bilL 


Tr.  19  Geo.  III.    A.D.  1779.    Scac.  C  1174  ] 

Scott  V.  Airey  and  others.    [Sir  J.  Mitford's  MSS.] 
The  bill  was  filed  by  Dr.  Scatty  as  rector  of  Simofibume  in  Nor-  S.  C. 
thumberlandj  for  the  tithes  of  com  and  grain  of  a  farm  called  Eal's  ^^ 

(a)  In  Mr.  Baron  Eyre*9  notes  of  this  case^  it  stated  in  his  answer  to  lie ;  which  makes  an  equit- 

is  stated  that  the  bill  was  dismissed  against  the  ble  nonsuit ;  that  it  turned  out  too,  that  the  tithes 

defendant  ShemUi,  because  it  turned  out  in  evi.  demanded  as  against  Boodle  had  been  paid.    Vide 

dence  that  the  plaintiflf  had  made  a  lease  of  his  4  Wood's  Deer.  94. 
tithes  in  that  district  in  which  Sherratt^b  landti  are 
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1779.     Farm;  for  the  tithes  of  corn  from  Park  End  Faim,  Linhurst  Farm^ 

""^~"    Lotierford  Door  Fai-m^  and  Hillhouse  Farm;  for  agistment-tithes  of 

V.         Haughion  Strother's  Farm^  and  Knotfs  Farm;  and  for  the  tithes  of 

*^^'      milk  from  Lee  Hall  Farm.    Several  of  the  defendants  were  occupiers 

ro\,  XXI.      of  some  of  those  farnas ;  and  the  defendants,  the  Aireysj  were  owners 

iippaready    of  part  of  the  lands,  and  claimed  the  tithes  oi  EaTs  Farm. 

copied  fWmi       Xhe  principal  question  was,  whether  the  plaintiff  was  entitled  to 

notes  with    ^^  tithes  of  com  and  hay  of  the  lands  of  which  the  Jireys  claimed 

***t.?*^.      those  tithes  ? 

Deer.  105.  In  delivering  the  opinion  of  the  court,  the  Chief  Baron^  after 
^^^^i^  stating  the  case,  observed,  that  the  present  case  was  not  a  demand 
clMms  ft  of  tithe  for  land  which  had  hitherto  paid  no  tithe,  and  that  the  de- 
2JJJJ^"?g  fence  was  not  a  prescription  in  non  decimando.  In  all  such  cases 
mipports  (he  said)  the  rule  has  been,  that  a  person  setting  up  an  exemption 
Srl^ce  fro°^  the  payment  of  Uthe  must  shew  the  particular  ground  of 
of  long  exemption.  If  that  is  not  shewn,  the  defence  amounts  to  no  more 
IJ^^JJJJ^'  than  a  mere  non-payment  of  tithe,  which j  however  long,  is  no  de- 
equity  will  fence.  But,  in  die  present  case,  the  plwitiff  claims  the  tithe  of 
pose,  bot  I^ukI  of  which  tithe  has  been  constantly  taken.  For,  although  a 
^^2^*^  part  of  the  land  has  not  actually  paid  tith%  it  has  been  no  otherwise 
hit  lend  exempt,  than  bedause  the  tenant  of  that  part  has  been  tenant  of  the 
»«^      tithe  of  aU. 

The  tithes  having  beien  actually  paid,  the  next  question  is,  how 
they  have  been  paid.  Tliey  have  been  paid  from  particular  lands 
in  the  nature  oS  a  portion  of  tithes.  It  appears  that  in  5  Ja.  1608, 
these  tithes  were  in  the  possession  of  the  Ridleys.  A  fine  was  then 
levied  of  them  hj  JRidlet/  and  his  wife.  They  were  afterwards  de- 
vised by  his  son  in  1673.  His  grandson  in  1674  devised  them  to 
trustees  in  trust  to  sell.  They  were  actually  sold  to  Whitfield  in 
1683.  They  were  afterwards  the  subject  of  a  family  settlement  on 
the  marriage  of  a  daughter  o(  fVhitfield  in  1704.  In  1708  they 
were  coiiveyed  in  fee  to  Qreen.  They  were  afterwards  mortgaged, 
and  different  assignments  were  made  of  the  mortgage.  They  were 
[  1 1 75  ]  then  again  devised  by  the  mortgagee,  and  the  devisee  purchased 
the  equity  of  redemption,  and  devised  to  persons  under  whom  the 
defendants,  the  Aireys^  claim.  For  170  years  they  have  been  the 
subject  of  sales,  mortgages,  and  devises,  as  other  property,  and 
have  been  always  considered  in  the  same  light  as  the  other  real 
property  of  the  persons  who  from  time  to  time  have  claimed  them. 
They  were  capable  of  being  enjoyed  by  the  persons  who  have  en- 
joyed them ;  and  the  question  now  is,  whether  a  court  of  equity 
ought  to  interfere  to  take  the  possession  from  persons  who  have  been 
in  possession  for  so  many  years  with  knowledge  of  the  rector.  It 
does  not  appear  how  the  Ridleys  became  entitled ;  but  it  appears, 
that  being  in  possession,  they  settled,  mortgaged^  and  deviled  the 
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tith^  as  their  own  absolute  property.    If,  notwithstanding  this  long      1779* 
possession,  the  plaintiff  is  legally  entitled,  he  is  not  vrithout  remedy.       ^^ 
But  it  is  too  much  in  a  case  of  this  kind  for  a  court  of  equity  to         ▼. 
interpose,  and  after  so  long  a  possession,  to  take  the  property  from      '^'^^ 
die  possessors,  and  decree  the  rector  entitled  to  it.    The  court  has 
been  pressed  to  direct  an  issue;  but  there  seems  no  reason  for  the 
court  to  interpose  thus  far.     Whether  the  court  directs  an  issue, 
which  adopts  in  some  degree  the  plaintiff's  demand,  or  leaves  the 
plaintiff  to  pursue  his  legal  remedy,  he  may  make  good  his  demand, 
if  it  is  well  founded.     It  is  therefore  not  absolutely  necessary  for 
the  court  to  interpose. 

Eyre  B. — The  principal  question  in  this  case  is  the  defence  set 
up  by  die  Ahrj^  against  ibtprimd  facie  title  of  the  rector,  founded 
on  a  title  set  forth  in  their  answer,  and  the  indisputable  fact  of 
actual  possession,  occupation  and  pernancy  of  the  tithes.  The  dis- 
tinction between  a  prescription  in  non  decimando,  and  a  claim  of  a 
porton  of  tithes,  is  an  essential  distinction.  A  prescription  in  non 
iecimando  is  simply  unlawful.  No  such  prescription  can  be  mwi- 
tained.  If  no  titiies  have  been  paid,  a  tide  founded  upon  mere 
non-payment  is  simply  a  prescription  in  non  deeimando*  Evidence 
of  length  of  possession  the  court  can  pay  no  regard  to;  for  the  pos- 
session must  have  been  unlawful,  and  the  court  is  therefore  bound 
to  decree  in  favour  of  the  common  right  No  presumption  can  be 
admitted  to  support  a  mere  simple  prescription  in  non  decmando* 
If  we  depart  from  this  rule,  we  overturn  the  whole  law  upon  the 
subject.  But  there  is  a  great  difference  between  a  claim  founded  on 
mere  non-payment  of  tithes,  and  a  claim  supported  by  evidence  of 
actual  enjoyment  of  the  pernancy  of  tithes.  The  title  is  not  unlaw- 
fbL  A  good  title  may  have  been  derived  to  llie  parly  in  possession  [  1176  ] 
The  tide  therefore  not  being  simply  unlawful,  long  possession  is 
evid^ice  of  the  tide.  The  case  of  Fanshaw  and  JBo^Aerom,  stated  Infrminr. 
at  the  bar,  appears  to  me^  from  a  note  I  have  seen,  to  have  been 
mistaken.  The  ground  of  that  determination  seems  to  have  been, 
that  however  doubtfol  the  caae  stood  as  to  titie,  there  had  been 
long  possession :  the  claim  was  of  a  portion  of  tithes,  the  parties 
might  have  a  good  tide,  and  it  was  not  right  for  a  court  of  equity 
to  disturb  the  possession.  The  doctrine  was  good  applied  to  that 
or  to  this  case.  There  is  no  difference  between  a  lay  impropriator 
and  a  rector.  The  lay  impropriator  becomes  as  it  were  a  spiritual 
person :  he  holds  in  the  same  right.  If  it  is  not  proper  to  disturb  a 
possession  in  favour  of  a  lay  impropriator,  it  is  not  proper  to  disturb 
it  in  favour  (^  a  rector.  The  arguments  at  the  bar  have  run  wild 
on  the  head  of  presumption.  We  are  to  presume  so  much  as  to 
destroy  the  whole  law.  For  if  upon  mere  possession  every  thing  is 
to  be  presumed  to  maintain  that  possession,  there  was  no  necessity 
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1779.      for  the  statutes  of  limitation.     It  will  be  better  for  every  person  in 

~    possession  to  burn  his  title  deeds,  and  rest  wholly  on  presumption, 

▼.         In  the  case  of  the  crown  and  of  the  church,   there  is  a  maxim 

^*^*  standing  in  the  way,  Nullum  tempus  oceurrit  regi  (a),  aui  eeclesia.  It 
is  difficult  to  settle  the  bounds  of  this  maxim*  It  is  clear  that  the 
crown  and  the  church  shall  in  no  case  be  barred  by  such  imputed 
laches,  as.  would  bar  private  persons :  that  the  statutes  of  limitation 
shall  not  extend  to  them.  Whether  the  maxim  should  go  farther, 
I  much  doubt.  With  respect  to  presumption  arising  from  the  acts 
of  other  persons,  I  think  it  ought  to  have  the  same  force  against  the 
crown  and  the  church,  as  against  private  persons.  In  the  case  of 
Alderman  and  Chittj/s  will  {b)  it  was  presumed,  that  the  first  sheet 
of  the  will  was  in  the  room  at  the  time  of  the  execution  of  the 
second  sheet  which  was  attested  by  the  witnesses.  Suppose  the 
crown  had  been  interested  to  contest  that  will;  I  think  the  same 
presumption  ought  to  have  prevailed  against  the  crown,  as  did 
prevail  against  the  heir  at  law.  In  old  recoveries  a  good  tenant  to 
the  precipe  is  presumed.  If  the  crown  is  a  party,  there  ought  to 
be  the  same  presumption  against  the  crown,  as  against  the  heir. 
Presumption  upon  the  acts  of  parties  ought  to  be  made  with  as 
C  1177  ]  much  force  against  the  crown  and  church,  as  against  other  persons. 
But  nothing  is  to  be  presumed  against  laches  of  the  church,  their 
not  claiming.  .The  maxim  has  there  its  full  force.  I  have  said  thus 
much,  that  it  may  not  be  imagined  we  have  gone  too  fiur  on  the 
doctrine  of  presumption.  I  agree  with  the  Lord  Chief  Baron  upon 
the  ground  of  great  length  of  possession,  and  the  claim  being  of 
a  portion  of  tithes,  which  might  be  lawful,  that  the  bill  ought  to 
to  be  dismissed. 

The  other  barons  concurred  in  opinion  with  the  Lord  C.  B.  and 
B.  Eyre,  (c) 

The  case  of  YejiAiww  V.  IRxAhexom^  cited  in  the  preceding  case^  and 
determined  March  14M  1759  at  lAncclrCs  Inn  Hallj  appears  by 
the  note  which  was  produced  in  the  argument  to  have  been  asjol- 
lows  [Reg.  Lib.  A.  1758.  fo.  264.]: 

^^'  The  plaintiff  brought  his  bill  for  an  account  of  tithes.    The  de- 

276.  fendant  insisted  by  his  answer  that  he,  and  the/ whose  estate  he  had 


(a)  See  It  9  Geo.  3.  c.l6.       (6)3  Burr.l77S.  diimiis  the  present  bUI,  as  tbey  did  that  of  Scott 

(c)  Edwardt  ▼.  Ld.  VemoHp   in  the  Exche-  y.  Airey,  with  costs,  and  they  gave  judgement 

qaer  S3d  Februcny  1781,  on  a  bill  brought  by  accordingly.    After  171  years  the  court  presumed 

a  spiritual  rector  for  tithes,  the  defendant  set  up  the  ^ypointroent  of  a  vicar  and  consolidatimi  with 

m  tide  -to  the  tithes  under  family  settlements  and  a  curacy.    (See  also  StnUt  v.  Baker,  3  Ves.  jun. 

pocBcasion  for  171  years,  as  a  lay  fee.     Barons  62S.  infra  1430.) 

Eyre,  Hoiham,  andPerryrh  thought  the  case  of        Vide  Rot.    Pari.  8  &  9  £.  2.   A.  D.  1315. 

ScoU  V.  jtirey  was  determined  on  right  grounds :  Ko.  6.  petition  of  the  bishop  of  Durham  as  to 

"  that  a  court  of  equity  ought^  not  to  assist  grant  of  lands  in  the  franchise  of  Werk  in  7^1- 

against  long  possession  ;**  and  that  case  having  dale,  and  the  patronage  of  the  church  of  S^und'- 

been  acquiesced  in,  they  thought  they  ought  to  bum* 
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in  tbe  lands  whereof  the  tithes  were  demanded,  bad  a  title  to  the  1779. 

tithes.     It  was  in  proof  in  the  cause,  that  the  defendant  and  those  ^amkaw 

under  whom  he  daimed  had  been  in  possession  above  100  years;  ▼• 

and  several  conveyances  mtervening  without  any  claim  from  the  ^ 

plaintiff  or  his  ancestors,  it  was  insisted,  that  there  had  been  a  sever-  yerj  fuUy 

ance  of  the  tithes  from  the  rectory ;  or,  that  there  had  been  some  a^[^*^ 

grant  or  deed,  whereby  the  plaintiff's  ancestors,  or  those  who  had  MSS. 

the  right  to  the  rectory,  had  exempted  the  defendant's  estate  from  not beT^ 

the  payment  of  tithes.  pre«ariptkm 

"  mnontkei- 

mando  against  a  lay  impropriator.  Tlie  deed  of  lererance  must  be  produced,  or  eridence  that  it  has 
aisled.  Bill  by  impropriator  dismimed  where  tbe  defendant^  and  thoee  under  whom  be  claimed,  bad 
been  in  pernancy  of  tbe  tithes  more  than  ISO  years. 

The  Solicitor  General,  WUbraham  and  Sir  Anthom/ Abify  for  the  i  £den 
defendant.  q^^ 

The  defence  m  the  present  case  is  upon  a  title,  and  not  a  non  tidcen  from 
iedmando.    The  question  is  not  upon  a  subtraction  of  the  tithes,  stbTwil- 
bot  who  has  a  light  to  them ;  and  we  submit  that  this  case  shews  a  bnfaam's 
right  in  the  defendant  to  the  tithes  in  question.  But  abstracted  from  *^"°**'^ 
the  title  it  may  be  material  to  consider  the  general  point,  whether^ 
in  the. case  of  a  lay  impropriator,  a  defendant  can  say  in  bar  of  a 
demand  of  tithes,  tiiat  no  tithes  have  ever  been  paid  or  demanded 
for  his  lands. 

It  is  quite  clear  that  it  would  not  be  good  against  a  spiritual 
person;  but  the  maxims  and  principles  of  the  common  law  with 
r^ard  to  spiritual  persons  cannot  apply  to  lay  impropriators.  Very 
great  privil^es  were  extended  to  die  former  in  &vour  of  religion ; 
^*  and  the  law,"  says  Lord  Cokcj  ^^  had  great  policy  therein ;  for 
the  decay  of  revenue  of  men  of  holy  church,  in  the  end,  will  be  the 
overthrow  of  the  service  of  God  and  religion."  ,  Bishop  of  Win^  Supra  16T. 
Aatef's  case.  For  this  reason  extraordinary  strictness  was  attached 
to  these  alienations;  bishops  could  not  alienate  without  consent  of 
their  chapters,  or  rectors  without  the  consent  of  th^r  patron  and 
ordinary.  Bishops  were  considered  as  seised  solely  ad  meUora^ 
tianem  ecclesia ;  it  was  not  till  26  Heiu  8.  that  they  were  liable  to 
forfeiture,  and  that  was  afterwards  restrained  by  2  E<L  6.  to  their 
own  estates.  The  statute  of  limitations,  and  the  rules  of  the  com- 
Bion  law  with  respect  to  bar,  did  not  operate  against  them.  In 
loatters  of  evidence  entries  by  a  deceased  rector  were  admitted  as 
evidence  in  favour  of  his  successor.  The  reason  given  by  Lord 
Coke  in  the  above  cited  case,  why  a  layman  could  not  prescribe 
against  a  spiritual  person,  fails  in  the  case  of  a  lay  impropriator ;  viz. 
that  if  such  a  prescription  should  hold  in  the  case  of  a  spiritual  per- 
%0D,  a  jury  of  laymen  would  not  be  equal  to  the  trial  of  it* 

It  is  true  that  it  has  been  determined  in  several  cases,  that  a  lay- 
man cannot  prescribe  in  nan  decimando  against  a  lay  impropriator 
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1 779.  Bishop  of  Winchesters^  case.*  Slade  v.  Drake,  f  Corporation  of  Bury 
V.  Evans,  t  Shelly  v.  Pennifard^  Feb.  21.  1707*  Fanshaw  v.  Moref 
Trin.  174<d.  §  But  several  of  these  were  detemuQed  with  very  great 


m^^^^    doubt.    In  Bwy  v. Evansp  Mr. Baron  Parker  appeared  at  first  to 
167.  have  been  aiminst  the  resolution.     In  FansAaw  v.  Mare^  Mr.  Baron 

^^/  Clarke  says,  ^*  I  know  no  case  that  deserves  more  consideration 

X  Supm       than  this  kind  of  question ;  because,  thougli  there  are  great  authori- 
'  §  Supm       ^^  ^^^  ^  layman  cannot  pfescribe  in  nan  decimando^  yet  the  reason 
780.  of  the  thing  grows  weaker  every  day.^     In  ||  Benson  v.  Olive  th« 

court  was  divided  in  opinion :  and  from  the  late  determination  in 
9mfn  asa.  Jennings  ▼.  LeMs  tfiere  is  an  appeal^  and  it  is  adkuc  siA  judice. 
There  are  many  resolutions  which  have  stood  longer  than  this  has 
done,  and  yet,  when  the  inconveniences  of  them  have  been  ex- 
plained and  understood,  they  have  been  set  aside.  > 

The  importance  of  this  case  is  very  great,  as  it  appears  in 
Ccvoellj  title  Impropriations^  that  there  are  884^5  impropriations  in 
Englandj  and  it  is  certain  that  the  tithes  of  all,  or  many  of  them^ 
may  be  severed.  But  if  the  deeds  of  severance  are  lost,  must  the 
right  be  lost  too?  No  man  can  preserve  his  title-deeds  for  ever; 
and  it  would  be  contrary  to  all  rules  of  law  to  say  that  the  ordinal 
title  shall  be  produced,  and  yet  that  the  loss  of  it  cannot  be  sup- 
plied by  any  other  evidence :  this  would  be  constituting  a  new 
species  of  inheritances  quamdiu  the  title-deeds  existed.  Suppose  a 
lay  impropriator  should  by  deed  for  a  valuable  consideration  dis- 
charge all  the  tenants  in  the  rectory  from  the  payment  of  tithes,  is 
it  just  or  reasonable  that  500  years  hence,  when  time  has  destroyed 
the  deed,  that  he  will  have  a  right  to  resume  and  demand  the  tithe? 
fliiinm757.  But  if  the  determination  in  Bury  v.  Evans  jihould  prevail,  the  right 
to  the  rectory  might  be  set  up  at  amy  time  upon  the  unjust  sup- 
position of  his  right  to  take  advantage  of  the  deeds  of  cfisdiarge 
being  lost. 

It  is  said  in  CaooeUj  title  Rectory^  that  rectoria  signifies  an  entire 
parish  church,  with  ail  its  right,  glebes,  tithes,  and  other  profits 
whatsoever.  And  Spelman,  under  the  word  RectoriOj  says,  *'  it  ia 
often  used  for  the  rectory,  manse,  or  parsonage-house;''  but  theae 
definitions  in  no  way  belong  to  a  lay  impropriation,  which  is  amere 
temporal  right,  uid  the  associating  ideas  of  it,  which  belong  only 
to  rectories  in  spiritual  persons,  seems  to  be  the  ground  on  wkieh 
Supra  7sa  the  resolutions  in  Bury  v.  Evans  and  Fanskaw  v.  Moore  proceeded. 
But  if  these  ideas  are  separated,  and  none  are  annexed  but  what 
properly  belong  to  a  lay  impropriation,  it  seems  to  destroy  all  the 
foundation  upon  which  those  cases  depend.  In  Fisher  v.  Cooke^ 
Miehaelmasj  12  Geo.  1.  it  was  said  by  Gilbert  C.  B.  that  the  mfe 
of  the  canonists,  that  there  can  be  no  non  decimando  by  a  layman, 
is  founded  on  two  reasons :  1  st,  That  thp  clergy  have  divine  rigirt 
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to  tithes,  a  reason  which  is  now  indeed  exploded;  bat,  2d,  That     1779. 
the  parson,  tenant  for  lifis^  may  live  longer  than  any  of  his  parish,    j^^^^^n, 
and  so  by  his  neglect,  4^.  if  it  were  to  prevail,  the  very  support        v. 
of  the  church  would  be  destroyed;  but  it  is  plain,  that  neither  of  ^^*''^"'*^ 
these  reasons  can  affect  the  present  case. 

It  may  be  said  that  no  prescription  can  be  set  up  in  this  case  for 
the  defendant,  because,  as  tithes  became  temporal  inheritances 
upon  or  after  the  dissolutjion  of  the  monasteries,  which  being  within 
time  of  memory,  no  prescription  can  arise  concerning  them.  But 
this  argument  does  not  hold,  because,  though^  as  Mr.  Selden  and 
Lord  Coke  observe,  a  lajnnan  was  incapable  of  taking  a  grant  of 
the  pernancy  of  tithes  before  the  dissolution  of  the  monasteries, 
yet  it  may  be  proved  from  the  same  authorities  and  otherwise,  that 
he  might  take  a  discharge  from  tithes  out  of  his  own  lands  in  way 
of  r^ainer.  Wr^Ai  v.  Wrightj  Cro.  Eliz.  512.  Bishop  of  Winchester's  Supn  1C7. 
case,  2  Co.  4<4.  a.  and  turn  constat^  but  that  there  might  be  such 
old  grant  by  the  parson^  patron^  and  ordinary,  to  discharge  the  lands 
in  question  from  Ae  payment  of  tithe. 

But  supposing  the  cases  of  the  Corporation  rfBtayv.  Evans  and 
Fanshaw  v.  More  to  stand  in  thdr  full  force,  yet  being  differoit 
from  the  present  case  they  ought  not  to  controul  it.  In  both  those 
cases  the  defence  was  merely  upon  the  non-payment,  and  nothing 
else.  It  was  a  pure  non  decimando :  the  present  case  amounts  to 
a  title. 

The  first  statute  for  the  dissolution  of  monasteries  was  the 
27  H.  8.  c.  28.  which  gave  all  the  lesser  monasteries  npt  exceeding 
20(M.  per  annum  to  the  king.  The  next  statute  was  SI  H.  8.  c.  13. 
which  gave  the  possessions  of  the  greater  monasteries  to  the  king» 
discharged  of  tithes  as  held  by  the  abbot  and  priors.  Great  part 
of  the  property  of  the  kingdom  being  thus  changed  and  altered,  it 
became  necessary  to  the  legislature  to  interpose  in  order  to  settle 
this  new  kind  of  proper^  ^  and  therefore  the  82  H.  8.  c,  7.  pro«> 
iddesj'that  the  like  privil^jes  and  remedies  should  be  had  upon 
these  estates  as  the  law  gives  to  other  tenq)oral  inheritances.  In 
Watsoris  ClergynuaCs  hawy  c.  53.  jp.  581.  it  is  said,  that  tithes  and 
other  ecclesiastical  duties  that  came  to  the  crown  by  the  statutes 
27  £r. 8.,  81  H.S^  S7H.8.  and  1  £.  6.  are  by  those  statutes, 
and  this  of  321^.8.  and  1  &2  Ph.  SfM.^  in  the  bands  of  laymen 
tonporal  inheritances,  and  shall  be  accounted  assets,  and  husbands 
shall  be  tenants  by  the  courteey,  and  wives  endowed  of  them,  and 
shall  have  other  incidents  belonging  to  temporal  inheritances^  only 
that  they  retain  the  ecclesiastical  quality  that  the  owner  may  sue  for 
die  same  in  die  Ecclesiastical  Court  1  Co.  Litt.  159.. In  1  Bo.Abr^ 
655.  it  is  said,  that  a  layman  cannot  prescribe  in  nan4eeimando 
I'rithout  special  matter ;  which  plainly  implies,  that  with  special  mat- 
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1779«  ter  he  may  prescribe,  and  the  book  says,  that  he  i$  capable  of  a-dU* 
^^^^  charge  of  tithe  even  firom  the  church.  In  the  present  case,  the 
▼•  special  matters  assigned  are  the  deeds  and  recovery,  all  evidences 
of  a  titles  as  well  as  the  long  uninterrupted  enjoyment,  without  any 
demand  for  tithes  being  made.  In  Sir  Simon  Degge's  Parsoris 
Counsellor  J  pt.  2.  c.  2.  it  is  said,  that  there  were  infeudations  of  tithes 
before  the  parochial  tithes  were  settled  is  without  dispute,  both  here 
in  England  and  in  other  kingdoms.  And  having  cited  these  words 
from  Linwood,  Bene  potuerunt  laid  decimas  in  feudum  retinere 
et  eas  altert  ecdesia  dare  ante  Concilium  Lateranense  non  tamen  postf 
the  book  a  little  after  goes  on  thus :  But  notwithstanding  this  con- 
stitution, many  of  the  abbots  held  out  against  the  parish  priests, 
who  durst  not,  or  were  not  able  to  contest  them ;  and,  after  claiming 
the  tithes  by  prescription,  thai  is,  by  forty  years'  possession,  which 
is  a  prescription  allowed  by  the  ecclesiastical  courts ;  and  that  is 
the  reason  that  many  portions  of  tithes  are  at  this  day  held  by 
impropriators  that  have  been  gained  by  the  abbots  by  such  pre- 
scriptions, and  not  by  their  original  grants.  And  by  this  means  they 
got  their  prescription  de  non  decimando ;  for  the  canon  law  does 
allow  one  clergyman  to  prescribe  against  another,  but  not  a  lay« 
man  by  any  means  to  the  prejudice  of  the  church.  Considering 
therefore  (he  present  claim  as  a  temporal  inheritance,  it  is  clearly 
barred  by  the  title ;  and  possession  set  up,  and  considered  as  an 
ecclesiastical  estate,  is  barred  by  the  prescription  of  forty  years* 

Let  us  next  consicler  the  efiect  of  the  evidence  which  we  have 
given  in  the  present  case.  It  is  sufficiently  clear  that  the  tithes 
have  never  been  paid  to  the  impropriator,  and  that  they  have 
always  been  let  or  taken  by  the  owner  of  the  premises.  Such  a  title 
would  be  clearly  good  as  to  land,  where  the  courts  have  carried  the 
doctrine  of  presumption  to  a  very  liberal  extent,  omnia  presumantur 
rite  esse  acta.  Presumption  is  the  evidence  of  things  not  seen,  where 
from  an  apparent  you  may  infer  a  probable  cause.  He  cannot  pro- 
duce any  release  or  grant  of  the  tithes  in  question,  yet  what  is  pro- 
duced is  such  evidence  of  tithe  as  that  a  court  ought  to  presume  it.' 
To  suppose  the  contrary,  must  be  to  suppose  that  one  family  has 
for  many  ages  together  encroached  upon  and  retained  the  property 
of  the  other,  which  has  sat  by  without  preferring  its  claim.  *  In  a 
bill  brought  for  a  rent  equity  will  not  establish  it,  if  it  is  not 
brought  in  a  reasonable  compass  of  time.  Length  of  times  {une- 
sumes  a  release,  or  what  is  equivalent,  a  grant  to  the  owner  of  the 
land.  An  ancient  deed  proves  itself  firom  presumption,  a  lease  will 
be  presumed  fix)m  an  old  release:  in  ancient  recoveries  a  good 
tenant  to  the  praecipe  has  always  been  presumed.  In  sir  Francis 
North's  argument,  in  Fatter  v.  Norths  1  Vent.  187.  it  is  said  ancient 
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grants  happen  to  be  lost  many  times,  and  it  would  be  hard  thnt  no  1 779. 
title  ooold  be  made  to  things  that  lie  in  grant,  but  by  shewing  of  a  "^^^^^ 
grant;  therefore  upon  usage  time  does  not  run,  and  the  law  pre-  ▼• 
inmes  a  grant  and  a  lawful  beginning,  and  allows  such  usage  for  a 
good  title.  And  another  case  was  cited  of  lord  Stqffbrd  v.  Uewel^ 
ijppi,  Skin.  77*,  where  lands  were  conveyed  to  trustees  upon  trust, 
amongBt  other  things,  to  settle  on  lord  SU^ffbrd  for  life,  with  power 
of  leasing.  Lord  Stafford  made  several  leases,  but  it  not  appearing 
that  the  trustees  had  made  the  settlement,  the  question  was,  whether 
die  leases  were  good;  and  there  having  been  a  long  possession 
nnder  them,  the  court  said,  that  they  would  presume  that  my  lord 
had  made  some  conveyance  from  the  trustees  to  enable  him  to  make 
the  leases :  and  here  one  Farrer^s  case  was  cited,  which  was  in  C.  B., 
whore  Farrer  made  a  title  from  the  Black  Prince,  which  could  not 
be  ont  of  him  but  by  an  act  of  parliament ;  but  yet  for  that  though 
posaeroion  had  gone  otherwise  ever  since,  the  court  presumed  that 
diere  had  been  such  an  act,  though  not  now  to  be  found. 

The  reason  why  courts  of  equity  interpose  in  cases  of  this  kind, 
is  in  respect  of  the  account  prayed :  it  is  therefore  wholly  in  the 
discretion  of  the  court  to  give  relief  or  not;  and  here  it  seems  most 
reasonable,  that  the  court  should  not  interpose  till  the  right  is 
established.     This  is  a  mere  legal  right,  and  no  equity  whatever, 
except  the  account.     In  the  cases  of  Medley  v.  Talmey^  and  the  Supra  765. 
MajfOTy  Aldermen^  and  Burgesses  of  Warwick  v.  Lucas^  cited  Com,  ibid. 
Bep.  652,  653.,  the  court  of  Exchequer  dismissed  the  bills,  unless  a 
trial  at  law  was  first  had ;  and  in  Fanshaxo  v.  Jordan,  in  the  Ex- 
cbequeFy  the  court  also  refused  to  interfere.     If  we  have  made  out 
a  right,  the  court  must  dismiss  the  bill. 

The*  plaintiff's  remedy  is  at  law,  therefore ;  and  that  it  is  so  may 

be  proved  from  several  cases.     In  Harpur^s  case,  1 1  Co.  25.,  it  was 

agreed,  that  an  ejectment  would  lie  for  tithe,  though  there  was  an 

objection  in  that  case  on  account  of  the  uncertainty.     In  Priest  v. 

Woodj  Cro.  Car.  301.,  it  was  expressly  held,  that  an  ejectment  lies 

finr  tithes  only.    In  Heynes  v.  Stroud^  Old.  Bendl.  148.,  held  that  an 

qeetm^it  would  lie  either  for  a  rectory  or  a  portion  of  tithes;  but 

diat  there  was  a  difference  between  a  rectory  and  a  portion  of  tithes, 

for  the  portion  ought  to  be  demanded  as  such.     So  also  in  Camel 

V.  CSaveriftgy  Raym.  789.,  it  was  held,  that  an  ejectment  would  lie 

e?en  for  small  tithes :  it  was  objected  that  eggs  were  small  tithes, 

and  that  it  is  absurd  that  an  ejectment  would  lie  of  an  egg ;  but  the 

court  said  that  an  ejectment  would  lie  of  wool,  b^ing  titlies,  and  by 

the  same  reason  of  an  egg. 

As  to  the  cases  in  the  court  of  Exchequer,  this  court  has,  when- 
efer  it  has  thought  it  necessary,  gone  in  opposition  to  the  received 
opinions  of  ecclesiastical  learning.    In  Walton  v.  Tryon^  lord  JJiirrf-  Supra  8«7. 
Vol.  III.  X 
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1 779.     wicke  determined  against  the  decision  in  *  Greefmmf  v. Earl  ofKent^ 

1^'^f^    that  timber  tre68  above  20  years*  growth  were  not  tithable  as  to  Iqp 
V.         and  top. 

Raheram.        rpj^^  Attorney-General  and  Perral  for  the  plaintiff. 

827.  The  defendants}  admitting  the  common  law  right  of  the  rectory 

found  their  claim  upon  discbarge,  and  therefore  must  have  a  deriva- 
tive title  by  way  of  severance.  A  discharge  from  tithes  could  only 
be  made  out,  originally,  in  two  ways;  by  prescription  or  grant. 
Prescription  was  only  allowed  to  spiritual  persons,  and  there  never 
has  been  any  doubt  that  there  could  not  be  a  prescription  in  nan 
decimando  against  an  ecclesiastic  by  a  layman.  The  reason  given 
in  the  bishop  of  Winchester's  case  is,  that  a  layman  could  not  hcdd 
tithes  in  pernancy. 

Tithes  were  given  originally  for  the  maintenance  of  the  church ; 
it  was  necessary  therefore  to  secure  them  against  the  osdtancy  and 
Ignorance  of  the  clergy.  But  as  all  property  could  be  aliened, 
concurrerUibus  eU  que  in  jure  requiruntur^  they  might  be  discharged 
by  real  composition,  and  grant  by  parson,  patron,  and  ordinary ; 

Supn  385.  but  as,  according  to  the  authorities  of  ^ade  v.  Drake^  Hob.  8* 
£.4.  c.  4.  Reg.W.  F.N^B.  fol.41.  (ed.  2.)f  it  could  not  be 
without  a  reoompence  to  the  church,  which  was  to  be  shewn  in 
pleading.  In  cases  of  grant  of  discharge,  all  the  books  agree  that 
the  loss  of  the  deed  is  the  loss  of  the  discharge ;  if  the  evidence 
of  them  is  lost,  the  things  themselves  are  lost;  if  a  spiritual  person 
had  prescribed  in  non  decimando^  and  it  was  shewn  that  the  lands 
had  come  into  lay  hands,  the  prescription  was  broken.  Lord 
Hobart  also  says,  that  the  case  of  tithes  differs  from  all  other  cases; 
for  whereas  prescription  and  antiquity  fortifies  all  other  tides,  and 
supposes  the  best  beginning  that  the  law  can  give  them,  yet  in  the 
case  of  tithes  it  works  the  contrary ;  for  even  the  grant  of  parson, 
patron,  and  ordinary,  though  good  in  time,  yet  when  it  runs  out 
to  prescription  it  dies  and  perishes :  and  touching  the  discharge  of 
tithes,  and  the  pleading  Uiereof  at  common  law,  it  is  to  be  observed 
that  they  are  things  due  of  common  ri^t;  and  therefore,  when  you 
have  a  prohibition  in  discharge  of  tithes,  you  must  consider  it  as 
a  plea  in  bar  of  a  common  right,  and' you  must  satisfy  the  court 
of  your  discharge :  therefore,  though  a  spiritual  person  might  pre- 
scribe ilk  non  decimando^  a  layman  could  not. 

After  the  dissolution  of  the  monasteries,  the  legislature,  aware 
that  the  prescriptions  would  be  put  an  end  to  by  coming  into  liiy 
hands,  provided  for  this  circumstance  by  enacting  that  impropria*- 
tions  and  tithes  should  be  held  in  the  same  manner  as  they  were 
by  the  religious  houses ;  therefore^  though  it  is  said,  and  truly,  that 
they  are  lay  fiees,  yet  they  are  not  so  to  all  purposes ;  and  in  the 
hands  of  the  crown  and  the  patentees,  they  are  entided  to  e&emp- 
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tion  from  being  prescribed  against  l)y  laymen.    It  was  therefore    1 779. 
▼ery  solemnly  determined,  and  upon  very  mature  deliberation,  in  "^^jjjj^jj^ 
the  case  of  the  Corporation  of  Bury  v.  Evans^  Corn*  643.,  tliat  a  non        ▼. 
iidmando  can  no  more  be  allowed  against  a  lay  impropriator  than  ^**^''"^ 
sgainst  an  ecclesiastical  rector :  this  was  followed  in  the  late  case  . 
ctFans/um  v.  More;  and  there  is  an  old  case  to  the  same  purpose 
of  •  W?M  V.  fVamerj  Cro.  Jac.  47.  In  f  Jennings  v^  Lettice,  the  court  *  Sup» 
of  Exchequer  has  pursued  the  current  of  authorities,  though  the  ^  gj^pra 
parties  indeed  have  not  acquiesced  in  it     The  case  oi  Fan$h(vw  v.  s^^* 
Jordan  is  not  in  point ;  it  was  not  as  to  prescription  in  non  deci* 
mando :  the  defendant  insisted  upon  a  title  in  himself  that  Stait^ 
rode  was  seised  to  and  had  been  conveyed  to  him ;  he  did  not  desire 
a  presumption  of  the  deed  of  severance ;   but,  in  the  present  case, 
the  answer  says,  that  the  tithes  were  severed,  but  by  whom  the 
defendant  doei  not  know.     If  the  deed  of  severance  is  not  to  be 
diewn,  it  is  a  chicane ;  you  do  not  know  what  deed  to  presume. 
Mere  non-payment  can  be  of  no  avail;  for  if  a  lajrman  cannot  pre- 
scribe, if  immemorial  non-payment  alone  cannot  discharge,  modem 
non-payment  can  be  of  no  effect  in  raising  a  presumption. 

It  is  said  that  the  impropriator  might  bring  an  ejectment ;  but 
what  impropriator  would  be  rash  enough  to  admit  himself  out  of 
possession,  which  bringing  an  ejectment  would  do?  As  to  the  hard- 
ship that  may  attend  this  case,  that  is  perfecdy  immaterial ;  for  if 
the  law  is  setded,  the  court  is  bound  by  it.  But  the  mischief  to 
lay  impropriators  would  be  as  great  in  not  allowing  the  rule  as  it 
can  be  to  allow  it  against  persons  claiming ;  and  it  is  no  new  thing 
to  say,  that  a  right  is  lost  when  the  evidence  of  it  cannot  be  pro- 
duced :  toll-thorough  is  lost  if  no  consideration  can  be  shewn  ;  so 
felon's  goods  cannot  be  claimed  without  shewing  the  grant. 

Tlie  Solicitor^General  in  reply.  —  Though  the  [daintiff  may  have 
title  of  common  right,  yet  if  that  title  be  doubtful,  whether  it  be 
subsisting  or  extinguished,  this  court  may  not  think  proper  to  in- 
teipose ;  this  is  not  a  mere  prescription  in  non  decimando^  it  is  a 
title.  The  objection,  tlmt  we  cannot  shew  pernancy,  is  not  conclu- 
sive :  defendant  was  lessee  of  all  the  lands  of  which  titl\e  is  claimed ; 
so  that  both  in  the  case  of  himself  and  his  grandfather,  no  more 
could  be  done  than  to  retain  them :  if  he  had  demised  the  tithes 
with  the  land,  though  there  was  no  separate  rent  reserved,  though 
there  had  been  no  apparent  pernancy,  yet  the  rent  would  have 
been  increased  in  consequence.  As  to  Dronfield  our  tide  is  clear, 
and  as  to  Stubley  it  is  prelsumable.  However  defective  our  con- 
vqrances  may  have  been,  they  shew  a  severance,  and  take  the  tide 
out  of  the  plaintiff. 

Lord  Keeper  Henley.  —  I  will  first  give  my  opinion  on  the 
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1779.     points  of  law  made  in  this  case,  abstracted  from  any  equitable 
consideration. 


▼.  *  The  first  question  is,  whether  a  man  can  prescribe  m  a  non  de^ 

^^**J*?^J  cimcmdo  against  a  lay  impropriator  ?  And  I  am  clear  that  he  can- 
not. The  books  are  all  uniform  as  to  this  point  at  the  common 
law  as  against  all  spiritual  persons :  and  however  obscure  the  rea^ 
son  of  such  a  rul^may  be  at  this  day,  whether  in  favour  of  eccle- 
siasticks,  as  the  books  say,  or  for  whatsoever  other  reason;  yet, 
when  it  has  so  long  prevailed,  though  no  reason  for  it  can  be 
shewn,  it  must  be  presumed,  that  it  took  its  first  rise  in  some  pub- 
lick  utility.  And  I  think,  when  a  point  of  law  is  fixed,  though 
the  judge,  who  is  to  determine,  can  give  no  reason  for  the  fixing 
of  it ;  or,  though  the  reason  generally  assigned  for  it  be  not  satis- 
factory to  him,  he  is  nevertheless  bound  to  determine  according  as 
it  is  fixed,  and  has  no  power  whatever  to  depart  from. the  law.  I 
think,  however,  that  this  further  reason  may  be  given,  that  if  a  person 
could  have  prescribed  iii  non  decimando  at  common  law,  it  would 
have  opened  a  door  to  many  alienations  which  the  law  did  not 
V  mean  to  encourage.     I  am  therefore  clear  in  this,  that,  as  at  com- 

mon law  a  man  could  not  prescribe  in  non  decimando  against  a  spi- 
ritual person ;  so  neither  can  he  now  against  a  lay  impropriator : 
for  the  lay  impropriator  stands  exactly  in  the  same  light  as  the 
spiritual  person  did  before  the  dissolution  of  monasteries ;  and  by 
the  grant  in  this  case  the  rectory  undoubtedly  became  a  lay  fee. 
'  The  second  question  is,  whether  it  is  not  necessary  in  setting  up 
a  discharge  from  tithes  to  produce  the  deed  or  grant  whereby  the 
lands  are  discharged  ?  (a)  which  is,  in  substance,  no  more  than 
this,  whether  a  man  can  set  up  a  conveyance  from  a  parson,  with 
the  consent  of  the  patron  and  ordinary,  without  producing  the 
grant?  And  I  am  clear,  that  he  cannot.  Regist,  58.  By  alien- 
ation the  spiritual  fee  becomes  lay,  and  is  to  be  determined  by  the 
same  rules  as  other  lay  rights  are.  In  prohibition  the  person 
claiming  such  an  exemption  was  bound  to  plead  it,  and  specially 
to  satisfy  the  court  of  the  sufficiency  of  the  discharge ;  for  tithes 
were  of  common  right  du6,  and,  consequently,  he  was  bound  to 
Sii|sn385.  produce  the  deed  whereby  he  claimed  his  discharge.  Hob.  297* 
Supni67.  end  all  the  books  of  entries  prove  this.^  So  is  the  Bishop  of  JVin^ 
Chester's  case,  2  Rep,  38.  {b)  Therefore,  I  think  that  no  man  at 
common  law  could  avail  himself  of  a  discharge  without  producing 
the  deed  or  grant  under  which  he  claimed  it 

(a)  «  Or  to  proye   that  such   grant  existed  the  Bishop  of  Winchester's  case,  Co.  Rep.  S8.» 

and  is  lost.**     From   his  lordship's  manuscript,  were'cited  by  his  lordship  for  another  purpose ;  and 

1  Eden  S92.  some  shade  of  doubt  is  thrown  on  te  law  as  to 

ib)  According    to   Ix>rd   Northuigtons    MS.  that  point.     See  the  same. 
1   Eden  292.     Slade  v.  Drake,  Hob.  297.,  and 


CASES.  1179 

In  the  next  place  then  consider  this  upon  the  statute  of  31  //.  8.      1779. 

By  this  statute  the  lay  impropriator  stands  exactly  in  the  same    "J^jJ^jJ^ 
situation  as  the  spiritual  person  did  before  it  was  passed.     Com*        v. 
Bep.  651.  •     Hob.  296, f    Therefore,  as  no  person  can  prescribe  /aJj^JT^ 
against  the  spiritual  person,  consequently  it  is  clear,  that  you  ''5T, 
cannot  set  up  a  general  discharge  against  a  lay  impropriator.     It  395.  ^ 
is  to  be  observed  that  before  the  S2  H.  8.  a  man  could  not  sue 
for  tithes  in  the  temporal  courts :  at  common  law  an  appropriation 
was  a  spiritual  fee,  though  the  spiritual  courts  could  not  take  cog- 
nizance, if  a  person,  who  had  no  right,  took  away  the  tithes  which 
were  set  out ;  for  he  was  a  trespasser,  and  case  lay. 

•It  is  true  longa  et  diuturna possessio  is  as  strong  a  title  as  any  in 
law,  and  in  most  cases  the  courts  will  presume  any  thing  in  &vour 
of  it  It  is  a  title  to  defend  upon  and  to  recover  upon,  (a)  But, 
though  this  be  generally  so,  yet  the  case  of  tithes  is  an  exception, 
fi>r  simple  possession  was  not  sufficient  against  an  ecclesiastical 
person ;  and  if  not  against  him,  then  not  against  a  lay  impropria- 
tor, who  stands  in  the  same  light.  Yet  I  would  not  be  wider- 
stood,  as  if  a  judge  would  in  all  cases  expect  the  production  of  the 
very  deed  or  grant  of  exemption ;  but  the  best  evidence  the  nature 
of  the  case  will  admit,  as  that  such  a  grant  did  once  exist,  and 
concomitant  evidence,  or  the  like. 

Having  considered  these  points  of  law  in  the  abstract,  I  will 
now  consider  them  as  applied  to  the  determination  which  this  court 
must  make* 

I  am  of  opinion,  that  this  by  the  grant  became  a  lay  fee ;  and 
the  dispute  as  between  those  entitled  to  the  spiritual  fiee  or  rectory 
must  stand  on  the  same  foot,  and  be  determined  by  the  same  law, 
as  any  other  right  or  fee.  In  this  case  the  plaintiff  makes  no 
particular  tide  at  all ;  he  would  have  the  court  presume  that  his 
right  descended  to  him ;  but  does  not  shew  any  one  family  settie- 
ment,  8&c.  for  a  great  number  of  years  (above  forty)  where  this 
is  mentioned ;  and  yet  he  prays  the  court  to  interpose  against  a 
possession,  which  has  been  in  the  defendant  and  his  ancestors 
above  a  century. 

It  is  urged,  that  the  law  says.  Caveat  emptor ;  but  equity  says, 
Teneat  emptor^  if  he  is  a  fair  purchaser.     The  defendant  appears  to  ; 

me  as  a  fair  purchaser,  there  having  been  several  intermediate  con- 
veyances, and  possession  having  gone  along  with  them,  for  above 
130  years;  and  therefore  equity  will  not  interpose  to  disturb  him. 


■ 

(a)  See  The  Mayor  of  Kmgttm  u/wa  Hull  v.  Hdcrofi  v.  Mede^  1  Bos.  &  Pull.  400.  Jtoe  v. 
Homsr^  Cowp.  102.  Powdl  y.  Uilhwnk^  cited,  Ireland^  11  Eaat  28a  Lady  JkuimotUk  v, 
tM.  JBarl  v,  Baxter^  Bla.  Rep.  122&  Rogin  y.  Boberts,  16  East  334.  Yard  ▼.  Ford,  S  Stand. 
Brooke,  1  T.  R.431.  n.  Doe  v.  Syboum,  7  T.R.  2.  .  175.  n.  Hilary  v.  ITalker,  12  Ves.  239.  Morse 
Jones  ▼.  Jones,  ibid,  47.  Orenden  v.  Skinner,  ▼.  Royal,  ibid*  355. 
infra  1513.      CampbeU  ▼.   iTiUon,  S  East  294. 
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1779.     If  the  plaintiff  has  any  title  at  law,  let  him  pursue  it.     But  equity 

p^^.        will  not  interpose  against  a  fiiir  possessor  only  because  the  plaintiff 

▼•         is  afraid  his  title  may  fail  at  law.    This  is  not  like  a  bill  to  quiet 

possession,  or  prevent  multiplicity  of  suits.     If  I  should  do  othei^ 

wise,  it  would  be  torturing  the  titles  of  the  subject. 

Supra  559.        In  Medley  v.  Takny  (cited),  Com.  Rep.  652.^  there  had  been  only 

^^*  forty  years'  possession.     In  the  present  case  there  has  been  mudi 

longer  possession,  and  there  have  beep  several  intermediate  con- 
veyances to  the  defendant  and  those  under  whom  he  claims.  In 
Medley  and  Talmi/s  case  the  defendant  plainly  could  not  make  out 
any  exemption  at  all ;  and  the  substance  of  the  case  is  no  more 
than  that  equity  will  not  disturb  a  long  possession ;  and  the  report- 
er's observations  are  certainly  impertinent.    In  the  cases  of  the 

Supra  757.    Corporation  of  Bury  v.  EvanSi  and  the  Corporation  (tf  Wearmi^  t. 

Supra  765.  Lucas^  the  same  point  is  in  substance  ruled :  and  as  to  the  second 
*  point  made  there  (a),  I  must  much  alter  my  opinion  of  the  law,  be- 
fore I  could  concur  in  it,  although,  as  it  is  not  in  judgment  here,  it 
is  not  necessary  for  me  to  say  any  thing  upon  that  head.  I  take 
it  for  granted,  that  there  was  no  deed  of  severance  in  that  case. 
I  renounce  all  concurrent  jurisdiction  with  the  courts  of  law, 
where  the  legal  tide  only  of  tithes  comes  in  question ;  but,  where 
there  is  any  equity  mixed  therewith,  I  agree,  that  this  court  will 
interpose. 

I  do  not  know  (and  I  was  taxed  narrowly  on  the  argument  to 
find)  if  the  two  cases  of  Medley  and  Talmy  and  the  Corporation  qf 
Warmdc  and  hucoi  had  ever  been  decreed  against,  and  I  do  not 
find  they  have^     In  Eioan$  and  Bury  Corporation  it  was  a  mere 
legal  question,  attd  no  equity  was  mixed  with  it.     The  case  of 

Supra  952.  Jennif^s  v.  Lettice  in  the  Exchequer  is,  according  to  my  note  of  it, 
'  distinguishable  from  the  present  case.  It  would  be  the  hardest 
thing  in  the  world  to  dispossess  a  fair  purchaser  in  equity,  when 
the  plaintiff  thinks  he  cannot  recover  at  law.  Nay,  even  The  rigour 
of  the  law  in  some  cases  construes  with  equity;  as  in  cases  of 
mortgages,  and  in  actions  on  the  case  for  accidental  fire.  There- 
fore, I  think  the  plaintiff  entitled  to  no  relief  in  equity,  and  dismiss 
the  bill  with  costs,  {b) 


.^Ma 


(a)  Tbe  point  alluded  to  is  iu  the  case  of  the  lowed  to  be  a  good  plea.**  Cited  per  Lord  Nvrik- 

Corporation  of  Bury  v.  Evantf  viz.  *<  that  a  court  inglon.     S.C.  1  Eaen  ^1. 

of  equity  would  decree  against  a  long  and  pacific  {b)  Sec  Jennings  ▼.  iMtke,  tupra  95S.     SeaU 

possession,  if  no  probable  discharge  is  alleged."  v.  Airey,  infra  1174,     Strutt  v.  Baker,  2  Yes. 

*i9  Car.  2.     Dr.  Reeves,  dean  of  IFindsor,  exhi-  jun.    625,     infra   1430.      Ndgk    v.    Edwards, 

bited  his  bill  against  Mr.  Levinson,  to  discover  3  Anstr.  702.  infra  1442.     Lmrd  Petre  ▼•  Blen- 

writings  concerning  some  tithes  in  ^o/tvrAamp/on,  cowe,    3   Anstr.  945,   if^ra  1484.      Bemey  v. 

parcel  of  the  corporation  of  the  deanery ;  the  de-  Harvey,    17   Yes.    119.    infrn,       Heathcote   v. 

fendant  pleaded  a  fine  levied,  Hil,  13  Eliz,,  and  Aldridge,   1  Mad.  236.    irfin,     Meade  v.  Nm- 

a  non-claim  by  the  present  dean,  which  was  al-  bury,  2  Pri.  338.  h^ira,,  affirmed  in  tiia  House 

of  Lords. 
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^[%e  Jblbming  case  of  Sawrey  v.  Collins,  which  came  on  by  appeal  * 

from  the  court  of  Exchequer  to  the  House  of  Lords  on  lOth  Feb.  fewngr 

1772,  and  is  to  be  found  in  6  Br.  P.  C.  459.,  was  likewise  cited  colHnt. 
and  relied  upon  in  argument  in  the  above  case  ^  Scott  v.  Airey. 

Before  the  act  of  parliament  aftermentioned  there  was  founded  S.C. 
in  the  parish  church  of  Tamworth  a  college  or  coll^ate  church,  p.c.6S9i 
consiatiDg  of  one  dean,  five  prebendaries,  and  one  lay  vicar  choral;  (^  ^) 
and  the  dean  and  prebendaries  were  parsons  of  the  whole  parish  of  i>ecr.  is'i. 
Tamiworth.  5S?*- 

By  an  act  of  parliament  1  Edw.  6.  c.  14.  all  nuuiner  of  collies,  n^  of  pa- 
free  chapels,  and  chantries,  being,  or  in  esse^  within  five  years  next  ^"^"^J^^"^ 
before  the  first  day  of  that  parliament  (except  such  as  are  therein  and  two 
excepted),  and  all  manors,  hinds,  tenements,  rents,  tithes,  pCTsions,  ^^  ^*^ 
portions,  and  other  hereditaments  belonging  to  them,  were  vested  seadon,  tht 
in  possession  in  the  king,  his  heirs  and  successors ;  and  the  king,  ^J^^^^ 
his  heirs  and  successors,  were  authorized  to  appoint  commissioners  hoaM  and 
under  the  great  seal  of  England,  which  commissioners,  or  any  two  ^  ^^J^^ 
of  them,  were  directed  to  make  and  ordain  a  vicar  to  have  perpe-  the  lattnr 
tuity  for  ever  in  every  parish  church,  being  a  coUegei  firee  diapd,  Sbetfb^^ 
or  chantry,  that  should  come  to  the  king's  hands  by  virtue  of  that  a  bni  by 
act,  and  to  endow  every  such  vicar  sufficiently,  having  respect  to  ^j^  ^^ 
his  cure  and  charge;  the  same  endowment  to  be  to  every  such  iOTmerfor 
vicar,  and  hb  successors  for  ever,  without  any  other  licence  or'  of  numica 
grant  of  the  king,  the  bishop,  or  other  officer  of  the  diocese.    And  ?f^7^ 
the  commissioners,  or  two  of  them,  had  authority  to  assign  in  every  lie  though 
great  town  or  parish,  where  they  should  think  necessary  to  have  *®  ^  u^ 
more  priests  than  one  for  ministering  the  sacraments  within  the  elapMd. 
same  town  and  parish,  lands  and  tenements  belonging  to  any  chan-  ^^que^ 
try,  chapel,  or  stipendiary  priest,  to  be  to  such  perscHi  and  persons  of  right  in 
as  the  commissioners  should  assign  or  appoint,  to  continue  in  sue-  menndlnr 
cession  for  ever,  for  and  towards  the  sufficient  finding  and  main-  a  court  of 
tenance  of  one  or  more  priests  within  the  same  town  or  parish,  as  ^^l^i^ 
by  the  commissioners  should  be  thought  necessary  or  convenient,      question. 

By  virtue  of  this  act,   the  collegiate  church  of  Tamworth  was  aoa  right 
dissolved,  and  the  possessions  belonging  thereto,  together  with  the  |°  Mn&ig 
parsonage  of  the  said  church  and  parish,  came  to  the  possession  of  be  tried 
king  Edw.  6. ;  and  he  issued  his  commission  to  sir  Walter  Mildmay  "P^  *  V^ 
and  Robert  Kelway  and  others,  who,  in  pursuance  of  the  act,  as-  though  the 
signed  a  salary  of  20/.  a  year  to  the  vicar  of  Tamworth,  and  another  j[^^J^ 
salary  of  161.  a  year  to  two  priests  {viz.  8/.  each)  to  assist  the  vicar  [  118?  ] 
of  Tamworth.    These  salaries  were  to  be  paid  out  of  the  posses-  «*«»«»  is 
sions  of  the  said  college ;   and  a  mansion-hous^  now  called  the  dence,  and 
college  or  vicarage-house,  and  a  garden,  in  Tamworth,  part  of  those  tb«questiofi 
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1779.     possessions,  were  assigned  for  the  habitation  of  the  vicar  and  as  part 
~ — ^"^    of  his  endowment 

▼.  The  said  college  and  deanery,  and  the  right  of  patronage  of  the 

^^]^^      church  and  vicarage,  and  the  possessions  of  the  college,  (except  the 

depends       house  and  gardens  allotted  to  the  vicar)  having  descended  to  queen 

^|^|^^,„^     Eliz*  in  right  of  her  crown,  she,  by  letters  patent,  dated  the  28d  of 

tionof  Kich  Odober  m  the  2Sd  year  of  her  reign,  granted  to  Edmund  Downi^^ 

and  JRgier  jfytketon  and  tlieir  heirs  for  ever  the  said  college,  deanery, 

and  prebends,  and  the  advowson,  donation,  and  right  of  patronage 

of  the  vicarage  and  church  of  Tamworih^  and  all  tithes,  great  and 

small,  in  Tamworih  aforesaid,  subject  to  the  several  yeariy  reserv* 

atioDs  therein  mentioned ;  and  (amongst  them)  of  the  sum  of  SOf. 

payable  yearly  to  the  vicar  of  Tamworth  for  his  stipend  or  salary, 

and  16iL  for  two  curates  there,  for  their  salaries,  payable  by  the 

receiver-general  of  the  county,  or  at  the  receipt  of  the  Exchequer, 

and  if  the  grantees  paid  them,   the  queen  covenanted  to  allow 

the  same. 

By  indenture  dated  the  21st  o(  February  in  the  25th  year  of  the 
same  reign,  the  said  Ednumd  Dtncning  and  Peter  Ayshetan  granted 
the  said  college,  deanery,  and  prebends,  and  the  advowson  and  right 
of  patronage  of  the  vicarage  and  church  of  Tamvoorih^  to  Jbhn  Mar^ 
ley  and  Hoger  Rant  in  fee  simple. 

By  another  indenture,  dated  lOth  of  May  in  the  said  25th  year 
of  queen  Elizabeth^  Morley  and  Rant  granted  the  said  deanery  of 
Taneaoorthj  or  prebends  of  Amington  and  IViggingtonf  and  the  tithes 
thereto  belonging,  and  the  advowson  and  right  of  patronage  of  the 
vicarage  and  church  of  Tamwort/i^  to  Thomas  RepingUm^  esq.,  the 
ancestor  of  the  respondent  Repington,  in  fee  simple. 

Thomas  Repington  being  thus  seised  of  the  premises,  and  particu- 
larly of  the  said  advowson  and  right  of  patronage,  did,  by  setUe- 
ment,  dated  the  2d  of  Naoember  in  the  1  Ja.  1.,  mode  on  the  mar- 
riage of  Jo^n  Repington  his  son  with  Margaret  Littleton,  covenant, 
that  he  and  his  heirs  would  stand  seised  of  divers  premises  therein 
mentioned  (of  which  the  deanery  and  deanery-house  in  Tawmorth^ 
and  the  advowson  and  right  of  patronage  of  the  vicarage  and 
church,  as  belonging  to  and  usually  enjoyed  with  the  deanery  and 
deanery-house,  were  parcel),  to  the  use  of  the  said  John  and  Mar^ 
L  1183  ]  S^^'^9  and  their  heirs  male,  in  special  tail;  with  remainder  to 
Humphrey  Repington,  his  second  son,  in  tail  male,  and  with  divers 
remainders  over. 

John  Repington  and  Margaret  his  wife,  having  by  means  of 
the  lost-mentioned  deed  become  seised  of  the  premises  comprised 
tiierein,  he,  by  deed  dated  the  28th  of  August  in  the  7th  year  of 
king  Jaffics  1 .,  nominated  and  appointed  Samuel  Hodgkinson  to  be 
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yiestr  €f  TantworA  {ot  his  life,  if  he  should  so  long  exercise  the  1779. 

place  and  preach  there  once  every  fortnight  at  least     This  nomin-  j^^^ 
alion  was  made  on  the  resignation  of  the  vicarage  by  Roger  Molde^        ▼. 

who  had  been  the  vicar  from  the  20th  year  of  queen  £/«.  by  her  ^^***** 

The  s^d  John  Bqnngton  (then  sir  John)  died  in  the  year  1625, 
leaving  sir  John  Repington  his  son  and  heir ;  and  he,  by  indenture 
dated  the  12th  of  November  1629,  did,  upon  the  cession  of  the  said 
Sawmel  Hodgkmson^  nominate  and  appoint  JTumias  Blake  to  the  said 
vicarage  for  his  life,  in  manner  aforesaid ;  and  Blake  held  the  same 
dll  his  death. 

The  last-named  sir  John  Repington  died  in  the  year  1662,  leaving 
Seabright  Repingtouy  his  only  son ;  and  he,  on  the  death  of  Blake^ 
by  indenture^  dated  the  17th  of  December  1668,  nominated  and 
appointed  Samuel  La9i^^  to  the  vicarage.  Langky  held  it  during 
bis  life ;  and  upon  his  death,  Seabright  Repington^  by  indenture, 
dated  the  19th  of  June  1694,  nominated  and  appointed  Samuel  Col" 
lins  to  the  said  vicarage,  and  he  held  it  till  his  death  in  the  year 
1710,  and  thereupon  Edward  Repington  (the  eldest  son  of  Seabright 
Repington^  who  was  then  dead),  by  indenture  dated  the  Sth  of 
January  1710,  nominated  and  appointed  Qeorge  Antrobus  to  the 
vicarage. 

On  the  2d  of  January  1715,  the  said  George  Antrobus^  by  the 
description  of  curate  of  Tam'worthy  made  oath  and  declared  before 
the  commissioners  appointed  by  the  bishop  for  taking  the  clear  im- 
proved yearly  value  of  every  parson,  vicar,  curate,  &c.  officiating 
in  any  chui-ch  or  chapel,  that  the  maintenance  of  the  curate  of 
Tanmorth  did  not  arise  yearly  to  above  16/.  payable  out  of  the  Ex- 
chequer ;  and  that  the  maintenance  of  the  preacher  did  not  arise 
yearly  to  above  20/.  payable  in  the  same  manner;  and  thereupon, 
in  pursuance  of  the  act  of  the  1  Geo.  1 .,  the  bishop  certified,  that  the 
contents  of  the  said  declaration  were  true. 

The  said  George  Anlrobus,  during  his  life^  continued  sole  incum- 
bent of  the  vicarage,  and  received  not  only  the  said  salary  of  20/. 
payable  yearly  to  the  vicar»  but  also  the  said  salary  of  16/.  a  year,  r  1134  ] 
or  8/.  a  year  to  each  of  the  two  priests  or  curates,  under  the  deno- 
mination of  the  salary  of  the  curate  of  Tamfworihj  with  all  other 
stipends  and  benefactions  given  from  time  to  time  to  the  ministers 
and  curates  of  the  church  by  several  persons,  after  the  dissolution 
of  the  college.  And  he^  in  right  of  the  vicarage,  held  the  mansion* 
houses  garden,  bam,  and  i^purtenances,  which  had  been  assigned 
for  the  residence  of  the  vicar,  from  the  time  he  became  vicar  till  his 
death  in  the  year  1724. 

On  the  death  of  George  Antrobusy  Edward  Repington^  by  inden- 
ture dated  the  29th  o(  December  1724,  nominated  and  appointed  to 
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1779*     the  said  ricang^  Boberi  Wikcm^  who  ooBtinaed  vicmr  iH  his  daalli, 
'  which  happened  in  the  year  nss^  and  leoeiTed  during  dial  liine 


▼•        the  said  salaries  of  20/.  and  16iL,  and  all  the  other  stipends  and  be- 
^'"'^^     nefiM:tions;  and  he  likewise  enjoyed  the  mansion-house,  girden> 
bam,  and  appurtenances. 

IS^imard  Bqnngian  died  in  1735,  and  on  his  death,  Edward 
Biph^gUm^  his  nephew  and  heir  at  law,  became  seised  in  tail  of  the 
said  adTOWson  and  right  of  patronage,  and  all  the  other  premisesy 
by  virtue  of  the  entail  created  by  the  deed  of  settlement  before 
stated;  and  he,  upon  the  death  of  the  said  Robert  Wibon^  by  an  in- 
strument under  his  hand  and  seal,  dated  the  \stoi  December  1758, 
addressed  to  the  bishop  of  Xi^c/^/£fiU  and  G^^  after  reciting  that 
the  parish  church  of  Tamiaoorth  with  the  perpetual  curacy  was  then 
foU  by  the  said  Robert  fVilum^s  death,  and  that  the  same  of  right 
bsttonged  to  his  nomination,  did  certify  to  the  bishop,  diat  he  no- 
minated the  respondent  fFiUJom&iiir^  to  the  said  perpetual  curacy, 
and  he  prayed  the  bishop  to  grant  his  licence  to  Uie  respondent  to 
qflkfffttff  in  the  said  church.  This  instrument  was,  on  the  7th  day 
of  the  same  month  of  December^  delivered  to  the  bishop,  but  he  did 
not  think  proper  to  grant  such  licence. 

The  lastpuamed  Edward  Repington  died,  leavingCbxrfe^  Repifigton 
hb  brother  and  heir,  who,  on  his  death,  became  seised  of  all  the 
{Minuses  under  the  aforesaid  entail ;  and  Edward  Repington,  having 
in  his  lifetime  made  a  will  and  appointed  his  said  brother  Charles 
executor  of  it,  the  latter,  upon  the  death  of  his  brother,  proved  his 
wUl,  and  became  hb  personal  repres^tative. 

The  said  Charles  ReptngjUm,  by  indenture,  dated  the  5th  of  May 
1759,  reciting,  among  other  things,  that  the  vicarage  or  created 
vicarage  of  Tameoorih,  with  the  perpetual  curacy  of  Tamnoorih^  was 
become  void  by  the  said  Robert  WilsofCs  death,  did  give  and  grant 
[  1185  ]  to  the  respondent  WiUiam  Sawrey  the  said  vicarage,  together  with 
the  said  curacy,  and  did  nominate  and  appoint  him  to  be  vicar  of 
the  said  vicarage,  and  curate  of  the  said  curacy  for  hb  life,  upon 
the  terms  before  mentioned.  And  by  another  indenture  of  the  same 
date,  reciting  that  the  said  church  and  curacy  were  void  by  the  said 
Wilson*s  death,  and  that  the  same  had  become  void  in  the  lifetime 
of  the  last-named  Edxoard  Repington,  and  that  he  had  made  hb  will, 
and  appointed  the  said  Charles  Repington  sole  executor,  who  had 
proved  the  same,  and  that  it  then  belonged  to  him,  to  make  a  donadon 
and  grant  ot  the  said  church  to  a  proper  curate  or  derk  in  Wilson^s 
room;  the  nid  Charles  Repington  did  give  and  grant  thesaid  parish 
church  and  curacy  to  the  respondent  William  Semrey. 

On  the  8th  of  December  1764,  Charles  Repington  died,  leaving 
the  respcmdent,  Charles  Edward  Repington,  his  eldest  son  and  heir, 
an  infont ;  and  he,  upon  hb  father's  death,  became  seised  of  the 
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adrowaon  Mi  right  of  patronage  of  the  iud  church  of  Tamwortkf     1779« 
under  the  aforesaid  entaiL 


Qaoea  Elizabethj  by  letters  patent,  dated  the  10th  of  OOoberj  in  ▼. 
the.  dOth  year  of  her  reign,  reciting  the  connniasion  granted  by  king  ^''^^ 
Edward  6.  to  sir  Walter  MUdmat/  and  Bobert  Kdmrnf^  and  their' 
proceedings  under  h,  did  grant,  that  frcHn  thenceforth  there  should 
be  a  grammar-school  in  Tamfworthj  and  that  the  bailifi  of  the  town 
dioold  be  incorporated  for  ever  by  tlie  name  of  ^  the  guardians  and 
governors  of  the  grammar-schod  <^  EUxabeih  queen  of  England^  in 
Tamnaorihr  and  she  ther^  granted,  among  other  tlnng^  that  the 
said  guardians  and  governors,  and  die  ^enty-four  capital  burgesses 
for  the  time  being,  or  the  major  part  of  them,  might  nominate^  ap- 
point, and  admit  a  fit  and  learned  preacher  to  serve  in  the  diurch 
of  Tamworih  /  and  also  two  ministers  or  curates  to  serve  diereio 
for  ever,  as  often  as  the  same  should  be  Toid,  with  the  conseiit  and 
allowance  of  the  earl  of  Bssex^  or  the  heirs  male  of  hia  body,-  or  the 
under-steward  of  the  earl,  or  his  said  heiramale^  to  SUch  admission* 
And  she  thereby  also  granted  to  the  said  guardians  and  governors 
a  stipend  of  2XA.  a  year,  payaUe  to  the  preacher  serving  in  the  said 
church  for  ever;  and  another  stipend  of  16/L  a  year,  payable  for 
ever  to  two  ministers  or  curates  serving  in  the  church,  by  the  hands 
of  the  receivers-general  of  the  crown  in  the  counties  ofSU^ffbrd  and 
Wemoick^  in  like  manner  as  they  were  theretc^re  paid  for  such  use. 
And  she  thereby  granted  to  tfiem  all  that  her  messuage  with  the 
appurtenances  in  Tamworthy  and  a  garden  wherein  the  late  vicars 
of  the  collie  of  Tamfworih  used  to  dwell;  in  which  messuage  the  [  1186  3 
preacher  and  curates  of  the  town  are  therein  mentioned  to  have 
inhabited  at  the  time  of  making  the  letters  patent,  to  hold  to  them 
and  their  successors  for  ever,  for  the  halntation  of  two  ministers  or 
curates  serving  there  for  ever. 

King  Charles  2.,  by  hb  letters  patent,  dated  the  17tb  of  Fdnvary 
in  the  16th  year  of  his  reign,  made  grants  to  the  bailiffs  of  Tanmorth 
similar  to  those  contamed  in  the  last-mentioned  letters  patent  of  queen 
Elizabeth^  and  incorporated  them  in  the  same  manner. 

The  respondents,the  guardians  and  governors  by,  deed  pdl  under 
their  common  seal  dated  the  1st  of  December  1758,  by  idrtue  ba 
well  of  the  letters  patent  of  the  SOth  of  queen  BUnabeih  as  of  the 
letters  patent  of  kmg  Charles  2.,  with  the  consent  and  approbation 
of  lord  Weymouth^  their  high-steward,  nominated,  appointed,  and 
admitted  the  appellant  to  serve  in  the  said  church,  as  nunister  and 
curate  there,  and  gave  and  granted  to  him  the  offices  of  preachy, 
minister,  and  curate  of  the  chun^  and  all  profits  and  stipends 
thereto  belonging,  to  hcdd  for  his  life ;  lofd  Weymouth  signed  an  in- 
dorsement on  the,deed,  testifying  hia  consent;  and  the  iqppeUant,  on 
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1779.     the  9th  of  the  same  month,  exhibited  the  deed  to  Mr.  LcnmdeSy  the 

"T~      ' '  auditor,  and  caused  it  to  be  enrolled  with  him, 

▼.  The  guardians  and  governors  also,  by  another  deed  under  their 

CMtnt.  eommon  seal  dated  the  5th  oi  January  1759,  addressed  to  the  lord 
bishop  of  Litciyield  and  Caoenin/j  reciting,  that  the  church  of  Tamn 
worth  with  the  perpetual  curacj  was  then  void  by  the  death  of 
Wilsanj  and  that  the  same  of  right  belonged  to  their  gift  of  nomin- 
ation, certified  that  they  thereby,  with  the  consent  of  their  high- 
steward,  nominated  the  appellant  to  the  perpetual  curacy,  with  the 
stipends  thereto  belonging;  and  prayed  his  lordship  to  gnmt  him 
a  licence  for  the  same.  Lord  Weymouth  signed  his  consent,  and  the 
bishop  granted  the  appellant  a  licence  accordingly. 

In  Easter  term  1759,  Charks  Repington  sued  out  a  quare  impedit 
against  the  respondents,  the  guardians  and  governors,  the  twenty* 
fiwr  capital  burgesses,  and  the  appellant;  and  three  several  issues 
were  tried  thereon  by  a  special  jury,  at  the  summer  assizes  for  the 
connty  oS  Stqffbrd  in  1761,  upon  which  trial  all  the  issues  were 
found  for  the  plaintifFC%arfes  Repington ;  whereupon  the  respondent 
Sawrey  entered  upon  the  duty  of  the  said  living,  and  took  possession 
of  the  keys  of  the  church,  and  officiated  therein,  and  served  the 
chapel  belonging  thereto.  But  the  appellant  Collins  got  possession 
of  the  vicar's  house,  and  occupied  the  same,  and  received  the  sala- 
ries of  20L  per  annum  and  16^  per  annum. 

[  1187  ]  In  Michaelmas  term^  1761,  the  respondent  Sawrey  brought  an 
ejectment  in  the  court  of  Common  Pleas,  on  his  own  demise,  against 
the  appellant,  in  order  to  recover  the  possession  of  the  vicarage- 
house  and  garden ;  and  the  same  came  on  to  be  tried  at  the  summer 
assises  in  176S,.  for  the  county  of  Warooick ;  and  upon  the  trial, 
the  appellant's  counsel  insisted,  that  the  respondent  ought  to  prove 
either  admission  and  institution,  or  a  licence  from  the  bishop ;  but 
the  respondent  not  being  prepared  to  prove  a  1  cence,  a  verdict  was 
found  for  the  appellant.  However,  in  Easter  term,  1763,  the  judge* 
ment  upon  the  verdict  in  1761  was  arrested,  by  reason  of  a  mistake 
in  the  pleadings. 

In  Michaelmas  term,  1 76S,  the  respondent  William  Sawrey  exhi- 
bited his  bill  in  the  court  of  Exchequer  against  the  appellant,  the 
respondents,  the  guardians  and  governors,  Frederick^  lord  bishop 
of  Litchfield  and  Caoenlry^  and  the  said  Charles  Repingtofi ;  praying, 
that  the  appellant  might  be  decreed  to  come  to  an  account  widi 
him  for  all  sums  of  money,  stipends^  rents,  surplice  fees,  and  other 
perquisites  due  and  usually  paid  to.  the  vicars  of  the  said  church, 
which  had  been  received  by  him,  or  any  one  to  his  use,  from  the 
time  the  respondent  Sawrey  was  nominated  vicar;  and  also  for  the 
rents  and  profits  of  the  vicarage-house,  and  all  other  the  lands  and 
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estates  belonging  to  the  vicar,  reoeiTed  by  the  appellant,  or  paid  to     1 779. 
his  use,  and  might  be  decreed  to  pay  to  the  respondent  Sawrey 


what  should  appear'  due  on  the  balance  of  such  accounts ;  and  that        ▼. 
tl^  ^)pellant  might  also  be  decreed  to  deliver  up  to  him  the  posses-     ^'"''^^ 
sion  of  the  said  house  and  lands,  and  that  he  might  be  quieted  in 
the  possession  thereof;  and  that  the  appellant  might  deliver  up  to 
the  said  respondent  the  parish  registers,  and  all  other  papers  in  his 
custody  relating  to  the  church  and  parish,  and  usually  kept  by  the 
vicar :  and  that  in  case  the  respondents,  the  guardians  and  governors, 
and  the  appellant  and  the  bishop,  orany  of  them,  should  pretend 
any  right  or  title  to  the  advowscm,  donation,  or  right  of  patronage 
to  the  vicarage  or  curacy,  or  in  case  any  doubt  should  arise  touch- 
ing the  nature  of  the  incumbency  of  the  church,  or  whether  the  same 
was  a  donative  vicarage,  or  a  perpetual  curacy,  or  in  whom  the  right 
of  patronage,  donation,  nomination,  presentation,  or  appointment  of 
the  vicar,  preacher,  minister,  curate  or  curates  of  the  church  was 
then  vested,  and  to  whom  the  same  did  then  of  right  belonjg;  then 
that  such  right,  and  the  several  matters  aforesaid,  might  be  tried  in 
one  or  more  proper  issues,  to  be  directed  by  the  court.    And  that 
the  bishop  might  be  decreed,  if  the  same  should  asppear  necessary,  [  1188  3 
to  grant  the  respondent  Sawrey  licoice  to  preach  in  the  church,  or 
admit  him  to  the  same ;  and  in  case  he  had  granted  any  licence  to  the 
appellant,  that  he  might  be  decreed  to  recal  it. 

The  appellant  CoUins  put  in  a  demurrer  to  part  of  this  bill,  and 
for  cause  of  demurrer  said,  that  the  plaintiff's  pretended  right  to  the 
several  accounts  prayed  by  the  bill  and  the  payment  thereof  and  the 
rents  and  profits,  and  possession  of  the  vicarage-house  and  lands, 
was  merely  a  right  subsisting  at  law,  and  only  and  properly  triable 
by  a  jury,  and  to  be  determined  by  the  common  law. 

This  demurrer  on  argument  was  over-riiled  by  the  court,  on  the 
loth  of  December  1764,  and  soon  afterwards  the  respondents,  the 
guardians  and  governors,  and  the  24*  capital  burgesses,  put  in  a  plea 
and  answer ;  and  by  their  plea  insisted,  that  the  plaintiff's  right,  if 
any  he  had,  to  the  said  church  and  cure,  was  a  matter  triable  at  law; 
but  on  arguing  this  plea,  it  was  over-ruled  on  the  25th  of  February 
1767 :  from  which  orders, neither  C(0fiii»  nor  the  corporation  thought 
proper  to  appeal,  but  afterwards  put  in  their  respective  answers  to 
the  bill,  and  thereby  insisted,  that  upon  the  construction  of  the 
several  grants  of  the  crown  under  which  the  Repington  family 
and  the  corporation  respectively  claimed  the  right  of  nomination, 
such  right  belonged  to  the  corporation ;  and  the  appellant  Collins 
'hoped,  that  his  right,  under  their  nomination,  would  be  established. 
*  Pending  the  suit  Charlesjtepmgion  died,  and  was  succeeded  in  his 
estates  by  the  respondent,  Charles  Edward  Repington ;  against  whom 
the  pro<^edings  were  duly  revived. 
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1779.         The  cause  bong  at  issuer  cameon  lo  be  heard  before  the  barons 
in  Jwn^  1768;  and  they  haraig  taken  time  to  consider,  did,  on  the 


T«  24th  of  Ncfoember  following,  order  and  decree,  that-  it  should:  be 
^^"^'^^  refisrred  to  a  trial  tobe  had  between  the  parties  atkw,  in  a  feigned 
action,  to  be  for  that  purpose  brought  in  the  office  of  pleas  of  tlMt 
court,  to  try  the  several  issues  following:  1st,  Wheth^  Charln 
RepmgUm^  brother  and  heir  at  Uw  of  Eiward  Bepingion,  or  any 
person  claiming  by,  from,  or  under  them*  or  either  of  them,  was 
before,  and  on  the  5diday  of  Moy  nS9i  seised  of  or  endtled  unto 
the  advowson  of  thevicarnge  and  ebnreh  of  Tamfworth  ?  2d,  Whe- 
ther the  respondent  WUUam  Samre^  was  before  and  nt  the  timeof 
exhibiting  his  bill  in  the  cause-  lawfully  appointed  vicar  of  Tom^ 
XBorth  ?  8d,  Whether  the  same  respondent  was  entitled  to  the  house 
fonneriy  belonfj^i^  to  the  vicars  choral  of  Tatmoofik^  And  44h, 
Whether  the  same  respondent  was  entitled  to  the  stipends  or  salaries 
[  It89  ]  of  SOL,  Sl^  and  8/«  of  the  curates  of  Tamfworth^  or  any  or  either 
and  which  of  tiiem ;  and  the  usual  directions  were  given  concern* 
ing  sndi  trial.  ' 

From  Aia  decree  the  ^pellant  appealed  to  the  House  of  Lords; 
and  on  his  behalf  it  was  argued,  that  the  ancient  law  had  so  much 
regard  to  plenariy  and  to  the  peace  of  the  church,  that  if  thederii 
of  a  usurper  was  admitted,  the  rightful  patron  lost  his  turn  of  pre- 
senting for  that  vacancy :  but  the  statute  of  Westminster  2d  gave 
die  action  of  quare  impedity  provided  it  be  brought  within  six 
months  after  the  church  becomes  vacant.  That  in  the  present 
case,  Mr*  Bejdngtonj  the  patron,  had  availed  himself  of  that  action, 
and  it  had  been  determined  against  him.  It  was  immateriaLon 
what  pcHnt  it  was  sq  determined,  because  the  determination  was 
conclusive.  But,  if  after  the  six  months  elapsed,  and  after  the 
patron  had  failed  in  his  suit,  and  was  precluded  from  commencing 
any  other,  his  derk  might  prefer  his  bill  in  a  court  of  eqpiity, 
praying  issues  to  be  directed  to  try  a  rig^t  which  was  nev^Iegi^ 
and  for  an  account  of  the  profits  of  a  benefice,  which  the  incum»> 
bent  who  had  been  duly  instituted  had  a  legal  right  to  retain ;  the 
policy  of  the  law,  in  giving  the  action  of  quare  impedit^  and  in 
limiting  the  time  in  which  it  should  be  brought,  and  the  damages 
to  be  recovered  by  it,  would  be  ^itirely  defeated :  and  upon  this 
ground  it  was  apprehended,  that  the  court  of  Exchequer,  as  a  court 
of  equi^,  ought  not  to  have  retained  the  respondent  Saweys  suit, 
but  his  bill  Aould  liave  been  dismisss^* 

Supposing,  however,  that  the  sulgfot;  matter  of  the  bill  was  pvot- 
perly  within  the  jurisdiction  of  the  cettrt,  and  that  the  reqKmdent 
Sanorey  was  aititled  to  every  part  of  the  relief  prayed  by  his  bill ; 
yet  the  order  directing  these  issues  wae  conceived  to  be.  very  imp- 
proper  :  for  the  questions  to  be  tried  by  them  dqpended  upon  written 
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endeooe  which  was  before  the  court;  and  prindpally  upon  the  con-     1779. 
strucdoo  and  dfect  of  the  grant  to  Daaming  and  Aysheton :  and     j^ 
therefore  the  court  ouirht  not  to  have  durected  issues  to  be  tried         ▼. 
befoie  a  single  judge,  by  a  jury  at  an  assize^i  but  should  themselves 
have  determined  the  cause  ;  as  the  evidence^  to  which  both  parties 
referred  themselves,  was  fully  before  them. 

On  the  other  side  it  was  contended,  that  the  court  of  Elxchequer, 
as  a  court  of  equity,  had  a  jurisdiction  to  entertain  the  suit;  the 
rdief  prayed  being  an  account  of  profits  received  by  the  appdlant, 
and  for  a  delivery  of  the  parish  registers  and  other  munmients  be* 
longing  to  the  church ;  all  which  were  heads  of  rdief  proper  for  a 
court  of  equi^.  The  bill  also  prayed^  that  the  bishop  might  recal 
his  licence  to  the  appellant,  and  grant  one  tQ  the  respondent  &«k  [  119D  ]| 
rof  s  which  it  was  presumed  the  bishop  would  would  diink  fit  to  do 
when  the  right  was  determined.  And  as  the  relief  depended  upon 
the  question  of  right,  the  bill  therefore  fiirther  prayed,  that  issues 
at  law  might  be  directed  to  determine  the  right,  as  incidental  to  the 
relief  prayed :  and  the  question  upon  the  right  being  a  legal  ques* 
tion,  the  court  had  directed  such  issues  as  would  efiectually  decide  it^ 
and  be  a  foundation  for  granting  the  rdief  prayed  by  the  bill.  As 
to  the  objection,  that  the  right  being  a  ntotter  merely  triable  at  law, 
a  court  of  equity  ought  not  to  have  entertained  the  bill ;  it  had 
ahready  been  determined  and  over-ruled  both  upon  the  plea  and  the 
demurrer;  and  theref(M«  to  persist  in  it  any  iiurther  was  vexatious. 
The  relief  prayed  was  such  as  a  court  of  equity  alone  could  decree ; 
and  therefore  the  bill  ought  not  to  have  been  dismissed :  and  the 
question  of  right  being  a  l^al  question,  the  court  did  well  in  send- 
ing it  to  law  to  be  tried,  reserving  the  consideration,  whether  they 
should  relieve  the  parQr  or  not,  till  the  event  of  the  trial  should  be 
known. 

After  hearing  counsel  on  this  appeal,  it  was  ordered  atid  adjudged^ 
that  the  same  should  be  dismissed;  and  the  decree  therein  conir 
|dained  of  affirmed. 


Tr.  19  Geo.  III.    A.D.  1779.    Scac. 

Evans  and  Shaddock  v.  Green.    [MS.] 

This  was  a  bill  by  the  lessees  of  the  vicar  of  Fulkam  against  a.  c 
a  gardener  for  subtraction  of  tithes.    The  plaintifi  received  a  no*  j)^^^, 
tice  from  the  defendant  that  he  should  set  out  his  tithes  every  day  ynm%  tht 
except  Sumdiytj  as  they  became  fit  to  be  gathered  for  the  market.  ^"{^ 
The  defendant  in  consequence  of  this,  under  colour  of  setting  out  plaimiff 
die  tithes  fairly,  it  was  alleged,  studiously  threw  out  the  refuse  of  ticnu/^ 


his  garden,  and  otherwise  conducted  himself  in  a  firaudulent  manner  ^|||jJ«njM  fi 
to  die  pvgudice  of  the  plaintiflb.    It  was  insbted  by  the  plaintifiiir  Miliar  ^t 


mi 

a 
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it  seems  as  if  the  course  of  setting  out  the  tithes  during  the  whole      1 779» 

time  were  the  same.     Let  the  issue  therefore  be  whether  fairly  set    ~ 

out  during  the  months  of  October  and  November.  r. 

Hotham  and  Perryn  B.  concurred.  ^''^^ 

The  defendants  accordingly  brought  their  action  on  the  plea  side  [  1 192  ] 
of  the  court  against  the  defendant  on  the  statute. 

And  the  causes  came  on  to  be  tried  before  the  Lord  Chief  Baron 
Sh/mter;  when  all  matters  in  difference  were,  by  consent,  referred 
to  the  award  of  Michael  Impey  esq.  who  was  also  to  settle  what 
should  be  paid  in  future  by  the  defendant  as  a  composition  for  the 
said  tithes;  and  on  the  12th  oi September  1780,  the  said  M.  Impey 
made  his  award  in  favour  of  the  defendant,  with  costs  of  suit ; 
and  certified,  that  he  had  settled  that  the  sum  of  S/.  1  \s.  was  a 
fair  and  adequate  composition  to  be  paid  by  the  defendant  for  the 
said  tithes. 


H.  20  Geo.  in.    A.D.  I78O.    Scac. 

T-xells  V.  WeUy.  [MS.] 

In  this  case  tlie  court  ordered,  by  consent,  two  issues  to  try,  S.C. 

First,  "  Whether  the  occupiers  for  the  time  being  of  so  much   D^cr.  132. 
meadow  and  pasture  land,  part  of  the  lands  called  or  known  by  the  ^here  the 

.  .       .  .      .  ,  (acts  and 

name  of  the  Old  Iticlosure,  as  lies  or  is  situate  within  the  parish  and  previous 

chapelry  of  East  Allington  in  the  county  of  Lincoln^  have,  from  time  P»'o<«edings 

immemorial,   constantly  paid   and  been  accustomed  and  of  right  The  ranki 

ought  to  pay  yearly  to  the  rector  for  the  time  being  of  the  mediety  "^  ^^,^ 

of  Sedgbrookj  with  the  parish  and  chapelry  of  East  AUington  annexed,  question  of 

the  sum  of  twelvepence,  and  no  more,  for  every  acre  of  the  said  f^^'and*'^ 

meadow  and  pasture  land  when  used  as  such,  and  so  in  proportion  can  be  de- 

for  any  less  quantity  than  an  acre ;  and  whether  the  said  rector  for  ^Juj!*^  ^ 

the  time  being  hath  accepted  the  same,  as  a  modus  for  and  in  lieu  jury. 
and  satisfaction  of  all  manner  of  tithes  whatsoever  yearly  arising, 
renewing,  or  payable  upon  or  from  the  said  meadow  and  pasture 
land  when  used  as  such  ?" 

* 

Secondly,  "  Whether  the  occupiers  for  the  time  being  of  such 
meadow  and  pasture  land,  part  of  the  said  lands  called  or  known  by 
the  name  of  the  Old  InclosurCj  as  lies  or  is  situate  within  the  parish 
of  West  AUington  in  the  county  of  Lincoln^  have,  from  time  imme- 
morial, constantly  paid,  and  been  accustomed,  and  of  right  ought 
to  pay  yearly  to  the  rector  for  the  time  being  of  the  said  parish  of 
West  AUingtoHj  the  sum  of  twelvepence,  and  no  more,  for  every 
acre  of  the  last  mentioned  meadow  and  pasture  land,  when  used  as 
such,  and  so  in  proportion  for  any  less  quantity  than  an  acre ;  and 
whether  the  rector  for  the  time  being  hath  accepted  the  same  as  a  [  119S  ] 
modus  for  and  in  lieu  and  satisfaction  of  all  manner  of  tithes  whatso- 
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1780.      cVer  yearly  arising,  renewing,  or  payable  upon  or  from  the  last 
Tweiu      inentioned  meadow  and  pasture  land  when  used  as  such  ?" 

V.  The  defendants  in  equity  to  be  plaintiffs  at  law. 

^^^'  The  issues  were  tried  by  a  special  jury  of  the  county  of  Lincoln^ 

and  were  both  found  in  favour  of  the  occupiers ;  but  Mr.  Justice 
_^.^Muller^  who  tried  the  cause,  indorsed  the  ^s/^a  in  the  following 
yitltCLs :  ^^  The  land  in  question  was  proved  to  be  now  worth  sixteen 
shillings  an  acre  on  an  average,  and  that  thirty  yeas  ago  it  was 
worth  only  twelve  shillings  an  acre  on  an  average.  If  the  court 
should  be  of  opinion  that  upon  this  evidence  the  modm  is  rank,  then 
%  verdict  is  to  be  entered  for  the  defendant."  F.  BuUer. 

Upon  the  cause  coming  on  for  further  directions,  Nevmham^  But" 
iotiy  Wh^eler^  Balguy,  and  Sutton,  for  the  plaintiff  in  equity,  who 
was  the  defendant  at  law,  contended,  that  a  case  of  this  kind  may 
exist  where  a  court  would  not  send  to  a  jury  upon  a  mere  question 
of  fact;  that  there  was  sufficient  in  the  present  case  to  maintain 
the  indorsement;  that  a  modus  for  a  particular  thing  may  be  rank 
in  one  place,  and  not  so  in  another ;  that  rankness  was  a  \er\  old 
objection ;  for  moduses  being  founded  upon  contract,  it  was  com- 
petent to  the  court  to  inquire  into  the  reasonableness  of  the  foun- 
dation. They  admitted  that  modern  cases  had  left  rankness  to  be 
considered  on  tlie  trial  of  tlie  issue,  but  they  did  not  know  that 
it  had  ever  been  determined,  that,  whether  a  inodus  or  a  temporary 
composition  was  a  question  of  fact;  that  it  did  not  appear  what  was 
the  ground  of  the  decision  upon  the  re-hearing  in  the  case  of  Grass^ 
Supra  847.  combe  V.  Jeffh'ieSy  referred  to  by  lord  Hardwicke  in  Chapman  v. 
Smith  ;  nor  is  it  known  what  was  the  final  event  of  that  case;  that  a 
modtis  was  like  other  customs,  and  might  be  overturned  by  internal 
evidence ;  that  in  the  question  to  the  court  of  Common  Pleas  in 
Siipraiiae,  Pi^ke  v.  Dawlhig,  it  was  assumed,  that  the  modus  had  been  paid  time 
out  of  mind ;  and  therefore  rankness  could  be  no  objection  in  that 
case.  They  said,  that  perhaps  it  was  not  necessary  to  contend 
whether  rankness  was  a  mere'  question  of  law  ;  that  admitting  it  to 
^  be  a  question  of  fact,  it  was  a  fact  to  be  decided,  not  by  a  jury,  but 
by  the  general  antiquary  knowledge  possessed  by  the  court ;  that  it 
depended  upon  the  comparative  value  of  land  and  money  in  former 
days ;  that  the  facts  found  fully  warranted  a  conclusion  in  favour 
of  the  plaintiff  in  equity ;  that  from  the  evidence  in  the  cause  a 
[  1194?  ]  shilling  must  have  been  adequate  to  the  whole  value  in  the  time  of 
Supra  701.  Richard  the  first.  They  cited  the  cases  of  Benson  v.  Olive^  and 
•Supra  78S.  Ej^fi  y.  Pigoty  in  which  last  case  lord  Hardwicke  over-ruled  a  fiurm 
modus  for  rankness. 

HiU  Serjeant,  for  the  defendant  in  equity  said,  that  he  would  not 
contend  but  that  the  court  may  decide  upon  a  modus  where  it  is 
evidently  rank ;  but  that  if  any  supposition  will  save  it,  it  ought  to  be 
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made ;  that  the  modus  in  this  case  was  not  larger  than  many  which      1 780. 
bad  been  allowed ;  that  if  so,  it  was  not  necessarily  rank ;  that  the      ^^^ 
existence  of  the  modus  was  the  point  in  issue;  that  the  value  found         t. 
might  tend  to  disprove  its  existence,  but  that  if  its  existence  was      ^^' 
found,  rankness  could  be  no  objection ;  that  here  the  existence  was 
found :  that  nothing  else  was  found,  for  the  indorsement  was  the 
judge's.     In  Pole  v.  Gardiner^  it  was  objected  to  modmes  of  \2d.  Supra soi. 
an  acre  for  low  meadows,  and  Sd.  an  acre  for  high  meadows,  in 
lieu  of  tithe  of  hay,   that  they  were  rank ;    that  they  could  be 
only  temporary,  by  reason  of  their  largeness ;  that  the  hay  of  a 
whole  acre  was  anciently  not  worth  the  amount  of  the  tithe  at  that 
rate.     However,  upon  the  appeal  to  the  House  of  Lords  issues 
were  directed.     And  there  the  appellants  say  there  is  no  rule  of 
law  to  limit  the  value  of  moduses ;    that  they  were  all  originally 
contracts  or  compositions  real ;  and  the  owner  might  endow  with 
more  than  the  real  value;  and  a  farthing  an  acre  would  be  too 
much  on  a  rigid  adherence  to  value  in  the  time  of  Richard  the  first. 
It  appears  from  Vin.  Abr.  tit  Dismes,  D.  a.  pi.  47.  that  the  decree  of 
the  court  of  Exchequer  in  this  case  was  reversed,  according  to  lord 
Harcourfs  MS.  tables^  because  churches  might  have  been  endowed  with 
more  than  the  value  of  the  tithes.     In  the  case  of  Giffard  v.  Webb^  3ap«  ^os. 
there  was  a  decree  against  the  rector  of  Stoke  in  Sttny  for  a  modus 
of  ^d.  for  a  Iamb ;  which  decree  was  affirmed  upon  an  appeal  to  the 
House  of  Lords.     He  said,  that  the  notion  of  rankness  being  suf- 
ficient to  enable  the  court  to  determine   upon  a  modus  was  first 
taken  up  by  Lord  Chief  Baron  Wards  that  Pole  v.  Gardiner  was  in 
his  time ;  that  the  notion  was  not  warranted  by  antiquity,  and  it 
was  condemned  almost  as  soon  as  it  prevailed.     The  v&lue  of  lands 
at  different  periods  was  exceedingly  uncertain :  it  varied  from  the 
accidents  of  inclosure,  depc^ulation,  &c.'  and  no  certain  conclusion 
could  be  drawn  from  the  present  value ;  in  Chapman  v.  Smithy  lord  Supra  857. 
Hardmcke  mentions  the  case  of  Grasscombe  and  Jefferies^  where  a 
modus  of  12^.  an  acre  was  sent  to  a  trial.     In  the  case  of  Sansom  v.  Supra  80$. 
ShaWf  Mich.  1748,  in  C.  P.  on  a  motion  in  arrest  of  judgment  in  C  1 1^5  ] 
prohibition  npon  a  modus  of  lOd.  an  acre  payable  by  all  but  towners 
for  pasture   and   meadow  ground,    two   objections   were   taken; 
1st,  That  the  modus  was  rank,  and  therefore  could  not  have  been 
before  time  of  memory;  2d,  That  it  was  uncertain  in  excluding 
towners.      Belfield  shewed  cause,  and  said  that  lord  C.  B.  Waid 
first  introduced  the  doctrine  of  rankness.     Lord  C.  J.  JVilles  said 
he  could  not  cohiprehend  the  ground  of  it;  that  it  was  not  likely 
the  owners  would  pay  more  than  the  value  of  the  tithes ;  but  diat 
we  were  to  go  not  upon  presumptions  but  proof;  that  the  time  of 
H.  6.  is  as  immemorial  now  as  the  time  of  JR.  1.  was  at  the  time 
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1 780.      of  the  statute  of  West*  1 .  («).     Littleton  states  two  opinions  with 

Twd^r    **^P^^^  ^®  prescription ;  the  last  was  probably  his  own.     In  2  jBo. 

Y.         Abr.  269.  pL  16.  lord  Rolle  states  it  as  his  opinion,  that  the  time  of 

^*      memory  at  this  day  should  be  limited  to  sixty  years ;  but  he  admits 

the  practice  to  be  different. 

Cust.  on  the  same  side  argued,  that  the  case  of  rankness  was  not 
now  before  the  court  upon  this  indorsement ;  that  it  never  could  be 
brought  before  the  court  after  verdict ;  tliat  the  first  case  of  rank* 
ness  was  Grasscombe  v.  Jeffhies^  1 7th  November  1 687,  on  this  modus; 
lord  Hardwicke  had  a  note  of  it  from  Mr.  Ward;  the  modus  was  at 
first  holden  to  be  rank,  but  that  decree  was  reversed  on  a  re-hear« 
ing;  that  the  next  case  in  which  rankness  was  brought  forward 
was  that  of  Pole  v.  Gardiner i  that  that  was  in  queen  Anne's  time^ 
just  after  SacAevereirs  trial,  when  the  cry  "  The  church  is  in  dan- 
ger" was  up ;  that  in  the  year  1 729  the  case  of  Chapman  v.  Mofisan 
was  determined,  when  the  Lord  Chancellour  and  two  judges  estab- 
lished a  modus  of  ^d.  an  acre ;  that  the  modus  in  Chapman  v.  Smith 
was  established  after  a  trial  at  law ;  that  in  Giffaid  v.  Webb^  the 
court  went  upon  the  case  of  Pole  v.  Gardiner^  and  directed  an  issue, 
which  direction  was  affirmed  by  the  House  of  Lords.  He  said^ 
that  he  was  of  counsel  in  the  case  of  Sansom  v.  S/iaw^  when  it  was 
.  tried  at  Lincoln  assizes  before  lord  C.  B.  Parker;  tliat  they  had  a 
rule  to  be  at  liberty  to  move  for  a  new  trial  if  they  did  not  succeed 
in  the  motion  in  arrest  of  judgment;  but  they  never  did  move  for  a 
new  trial ;  that  in  that  case  the  largeness  of  the  modus  was  holden 
to  be  nothing  else  than  a  mere  circumstance :  that  it  was  evidence 
to  a  jury;  and  lord  C.  J.  Willes  said  they  do  not  carry  it  farther  tlian 
Supra  802.  60  years,  because  of  the  statute  of  Eliz.  In  the  case  of  Richards 
[  1 196  1  ^*  Evansj  1  Ves.  lord  Hardwicke  takes  a  distinction  between  a  case 
on  the  value  of  lands,  and  one  on  the  value  of  specifick  things ; 
that  history  setdes  the  one  though  not  the  other ;  that  it  was  ex- 
ceedingly difficult  to  ascertain  the  value  of  lands  at  a  distant 
period.  He  s^id  that  the  question  to  be  tried  in  the  present  case  was 
not,  whether  a  composition  before  the  ISth  of  Eliz.  is  reasonable, 
but  whether  it  existed.  In  considering  these  compositions,  he  said, 
all  idea  of  bounty  was  not  to  be  excluded ;  that  it  might  be  a  bene- 
ficial bargain  in  prospect  of  future  advantage,  though  half  the  lands 
of  the  parish  were  given  \  that  the  case  otPyke  v.  Davoling  was  un- 
distinguishable  from  the  present  case,  upon  the  point  of  that  being 
concluded  by  the  verdict ;  that  the  present  case  supposed  the  fiu^ 
of  the  existence  of  the  modus ;  that  the  defendant  at  law  called  no 
witnesses  to  disprove  it ;  that  the  court  therefore  could  not  say  that 

(a)  In  O'Connor  ▼.  Cook,  6  Ves.  663,  the  M.R.  in  Short  v,  Lee,  2  Jac.  &  Walk.  497. ;  w 
Lord  Chanc«llor  made  some  strong  observations  that  its  authority  may  be  considered  as  much 
OD  the  kst  cited  case,  as  did  Sir  Tho,  Plumer,    shaken. 
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the  fiict  so  found  is  not  true.  The  only  question  referred  to  them  is,      1 78O4 
whether  upon  the  fact  proved  of  the  value  of  the  lands  the  verdict      xweiu 
is  wrong;  a  question  which  the  &ct  found  of  the  existence  of  the         t. 
moihis  does  away.  ir<%. 

Lord  C.B. — Courts  of  equity  deciding  upQn  facts  and  law  often 
decide  on  the  fact  appearing  in  evidence  before  them;  and  in 
questions  of  modus  on  bills  for  account  of  tithes,  have  frequently 
formed  their  opinion  on  the  internal  evidence  of  the  moduses^  and 
have  decreed  accordingly.  But  in  one  like  the  present  they  have 
ofien  sent  it  to  a  jury  to  try  whether  immemorial  or  not.  It  is  of 
necessity  that  the  jury  must  decide  and  draw  their  conclusion 
from  all  the  facts ;  and  therefore,  on  the  present  occasion,  it  was  the 
province  of  the  jury  to  draw  the  conclusion.  The  question  then 
is,  Have  they  so  done?  It  is  said  they  have,  for  the  finding  is,  that 
the  occupiers  for  the  time  being  of  the  meadow  and  pasture  land  . 
in  the  declaration  mentioned,  have,  from  time  immemorial,  con* 
stantly  paid,  &c.  And  to  be  sure,  if  they  have  satisfactorily  de- 
cided the  question,  this  court  can  make  a  decree  upon  their  finding. 
But  it  appears  most  manifestiy  from  the  indorsement,  that  the  judge 
conceived  the  inference  to  be  drawn  was  an  inference  of  law  and  not 
of  fact.  If  so,  it  was  impossible  that  the  jury  should  be  informed  by 
the  judge,  or  apprized  that  it  was  their  business  to  draw  the  con- 
clusion of  fact.  Satisfaction  therefore  has  not  been^had  by  this  trial, 
and  satisfaction  must  be  had  before  we  can  make  a  decree. 
.  Eyre  B. — The  issue  was  directed  for  the  satisfaction  of  the  court. 
The  indorsement  cannot  be  rejected,  because  made  according  to  the 
directions  of  the  judge ;  and  if  read,  it  proves  his  opinion  that  rank- 
ness  was  matter  of  law  arising  on  the  fact  proved.  The  first  ques- 
tion then  is.  Is  it  matter  of  law?  Certainly  not,  as  now  settied,  as  [  1197  j 
well  as  from  the  reason  of  the  thing.  Second,  If  it  be  matter  of 
&ct  only.  Can  the  court  make  a  conclusion  of  law  where  no  con- 
clusion of  law  arises  I  Certainly  not.  And  it  is  equally  impossible 
to  decide  on  the  fact&  as  found.  It  is  said,  that  if  it  be  to  be  con- 
»dered  as  a  motion  for  a  new  trial,  we  must  have  the  report  of  die 
judge  before  whom  the  issue  was  tried ;  but  that  is  not  necessary 
here,  because  it  is  sufficiently  certified  by  the  indorsement.  No 
satisfiulory  trial  has  been  had  in  this  case,  because,  a  matter  of  fact 
has  been  taken  for  a  matter  of  law.  It  is  not  enough  to  say  the 
matter  was  tajked  of  before  the  jury,  and  that  they  might  have  de- 
cided upon  all  the  grounds ;  they  ought  to  have  had  it  put  to  them 
as  a  part  of  their  duty. 

The  other  barons  concurred,  and  a  new  trial  was  directed,  upon 
which  a  verdict  was  found  for  the  defendants,  the  rectors,  (a) 

(a)  See  0* Connor  ▼.  Cook,  6  Ves.  665*  infra.,  where  the  authorities  as  to  the  modut 
of  12f.  an  acre  are  much  discussed. 

Y  s 
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^^^^'  H.  20  Geo.  III.    A.  D.  1780.    Scac. 
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Hutchins  v.  Mcnsghan.    [MS.] 


j"^^****-        The  plaintiffs,  trustees  under  the  will  of  Nathanid  late  Loid 
4  Wood's     Cretce,  Baron  of  jS/f'an,  and  Lord  Bishop  of  Durham^  deceased, 
^^'  ^f^   stated  that  they  had  been  for  six  years  past  seised  in  fee  of  all  the 
doMd  lands  tithes,  great  and  small,  arising  in  the  chapelry  oi  Shotley  in  the 
Jl^Sod^  county  oi  Northumberland ;  that  the  defendwts  for  three  years  paat 
crops  by  the  hod  occupied  therein  land,  which  was  part  of  a  piece  of  ground  called 
joj^^^     Balbeck  Common;  that  they  had  respectively  growing  thereon  ootSf 
cttitnM  are   rye,  batley,  peas,  and  turnips,  which  they  had  reaped,  pulled,  and 
exemption    ^^^urried  awfty  .without  setting  out  or  paying  the  tithes  thereof.    The 
for  seven      bill  therefore  prayed  an  account  and  payment, 
the  statute        ^^^  defendants  admitted  that  the  plainti£&  were  owners  of  the 
s&s£:6.    tithes  of  com,  grain,  and  other  predial  and  small  tithes  arising  in 
the  parish  of  Shotley^  except  such  hay-tithes  or  moduses  in  Ueu  there- 
of, and  small  tithes,  as  the  curates  of  the  perpetul  curacy  of  Skatley 
were  entitled  to ;  that  they  had  in  the  said  years  severally  occupied 
^  land  in  the  said  chapelry,  part  of  a  certain  moor,  common^  or  tract 
of  waste  land  within  or  parcel  of  the  manor  of  Balbeckj  called  Bal^ 
beck  Common^  from  which  they  had  reaped  and  carried  away  com^ 
[  1198  ]  gr&iD>  peas,  turnips,  and  meslin,  without  setting  out  or  paying  to 
the  .plaintiffs  the  tithes  thereof;  for  that,  by  5  G.  3.  for  dividing 
and  inclosing  Balbeck  Common,  or  the  said  tract  of  waste  land  in 
the  barony  or  manor  of  Balbeck  /  and  by  the  2  &  S  Edw.  6.  c.  IS. 
the  several  parcels  of  land  so  occupied  by  them  respectively  were 
exempted  from  the  payment  of  tithes  for  seven  years  after  the  int* 
provement  thereof. 

The  witnesses,  whose  depositions  were  read  on  the  part -of  the 
plaintiff,  deposed  that  Balbeck  Common  was  not  naturally  barren 
and  unfruitful ;  that  it  was  rendered  fit  and  proper  for  tillage  by  the 
ordinary  course  of  husbandry  used  in  moor  Umds,  that  is,  by  paring 
burning,  and  liming;  that  following  this  course,  and  adding  two» 
threes  or  four  fothers  to  an  acre^  the  land  had  produced  tolerably 
good  crops;  that  after  the  first  crop  had  been  raised,  no  other  ex- 
pence  or  extraordinary  labour  had  been  employed  than  was  required 
in  lands  in  general ;  that  the  crops  of  some  of  the  occupiers  had 
been  equal  to  the  crops  on  some  adjoining  ancient  improved  lands  ; 
that  the  produce  of  one  crop  would  not  repay  the  expences  of  cul- 
tivation, but  that  the  produce  of  three  crops  would  reimburse  all 
expences  whatsoever,  and  something  more. 

On  the  part  of  the  defendants,  the  deposition  of  one  CuiXberi 
Bobinson  was  read,  which  stated,  that  he,  the  witness,  had  been  accus- 
tomed to  husbandry  from  his  infancy,  and  was  well  skilled  in  land. 
That  no  considerable  part  of  the  common  would  or  ever  did  grow 
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or  produce  a  valuable  crop  of  com,  grain,  or  other  fruits  by  the      1 TSO. 
ordinary  means  of  culture  used  in  the  country  with  respect  to  fer-         ^ 
tile  and  improvable  grounds  upon  their  being  converted  from  grass         ▼. 
to  arable  lands ;  but  that  it  would  be  absolutely  necessary  in  order    ^^""S**"*- 
to  obtain  a  crop  of  com,  &c.  of  any  considerable  value,  to  pare, 
bura^  and  lime  or  manure,  or  to  pare,  bum,  and  dung  or  soil  the 
.same  in  an  extraordinary  manner   and   at  a  very  extraordinary 
expence:  that  seven  years  ago  Swinbumey  one  of  the  occupiers^ 
ploughed  seven  acres  of  the  best  ground  in  his  allotment  of  Balbeck 
Common  and  winter-fallowed  it;  after  cross-ploughed  it  and  har- 
rowed it,  and  then  gathered  up  and  burnt  the  clods  or  turves  upon 
the  ground;   then  sowed  it  with  oats:  that  the  crop  produced 
was  exceedingly  bad,  and  in  his  judgement  would  hardly  pay  the 
expence  of  reaping  :  that  a  great  part  of  the  oats  was  so  thin  and 
short,    that  it  could  not  be  cut,    and  was  therefore  left  on  the 
ground :  that  in  the  last  spring  Hopper^  another  occupier,  pared 
about  thirty-eight  acres,  and  sowed  rape-seed  on  eighteen  acres^  [  1199  ] 
and  set  turnips  on  twenty  acres :  that  he  did  not  lime  or  manure 
them :  that  the  crops  were  exceedingly  had,  though  the  season  was 
remarkably  good :  that  he  almost  daily  viewed  them ;  and  that  the 
rape  was  not  of  more  value  than  twenty  shillings* 

Upon  this  evidence  the  court  ordered  the  bill  to  be  retained  until 
Michaelmas  term,  with  liberty  to  tlie  plaintiffs  in  the  mean  time  to 
bring  an  action  upon  the  statute  of  2  &  3  i^J.  6.  .'igainst  all  the 
defendants  for  the  recovery  of  the  tithes  demanded  by  the  bill;  the 
plaintiffs  in  such  action  to  state  all  the  lands  to  be  in  the  joint 
occupation  of  the  defendants,  and  the  defendants  to  admit  the  same, 
and  also  the  tide  of  the  plaintiffs  to  the  tithes,  and  to  insist  on  the 
benefit  of  the  st;atute  only. 

A  verdict*  was  found  for  the  defendants,  and  upon  the  cause 
coming  again  on  7th  February  1782,  the  court  ordered  the  bill  to 
be  dismissed  with  costs  both  at  law  and  in  equity,  [a) 

Tr.   20  Geo.  III.    A.  D.  1780.     Scac. 

Jones  V.  Snotw.    [MS.] 

Lord  C.  B.  —  This  is  a  bill  by  the  rector  of  Shipsion  upon  Stowr  s.c. 

with  the  chapel  or  parish  of  Tidmington  in  the  county  of  fVorcester  tj^^** 

annexed  for  an  account  of  all  tithes.     Tithable  matters  are  ad-  a  dacrae  in 

mitted  on  the  other  side,  but   the  defence  insisted  upon  is,  an  ^^^^^^ 

exemption  by  virtue  of  an  agreement  between  a  predecessor  of  the  agreement 


(a)    See  also  Jmes  v.  Le  David,  infra  1S36.  2  M.  &  S.  349.  it^fra.     Lord  SeUea  ?.  Powell^ 

StockuteUv.  Terry f  1  Yes.  1)5.  supra  823.    j9y-  6  Taunt.  297.     KingsnUU  v.  JBUHn^k^  3  Pri. 

n>n  V.  Lamh,  infra  1594,      Warwick  v.  Coliins,  465.     DogUy  v.  Hornby ^  supra  714* 

Y  4 
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).7S0.     plaintiiF  and  the  parishioners,  confirmed  by  a  decree  in  Chancery; 

■'-^      The  agreement,  which  was  in  1652,  was  for  the  division  of  coin^ 

y.         mon  fields  in  Tidmingtorij  in  which  a  part  was  to  be  given  in  lieu 

^^"  of  glebe.  A  bill  was  filed  by  the  lord  of  the  manor  to  carry  ^ 
fiifrtheac-  iato  execution,  stating  the  rector's  claim,  and  his  requisition  of  a 
ll^T^Ueu  DioJ^cy  payment  in  lieu  of  tithes.  The  decree  was  made  by  consent 
^^^  J8  of  all  parties.  In  answer  it  has  been  said  shortly  and  cogently 
^^ewcf  ^hat  in  the  Attorney  General  and  Blair  v.  Cholwley^  Ambl.  510. * 
f^^"&  Lord  Norihington  determined,  that  such  a  decree  was  not  conclusive 
tbough  upon  the  rector,  and  that  decree  was  confirmed  upon  appeal.  Thus 
f^^^''^  the  law  is  setded.  But  it  has  been  insisted,  that  the  present  case 
currence  of  differs  from  the  case  cited.  One  point  of  difference  insisted  upon 
^JnJS^'  iS|  acquiescence.  But  that  has  no  weight;  nor  does  any  acquies- 
rested.  See  cence  f  appear  after  the  plaintiff  knew  his  right  Again,  it  has  heea 
^j^l^^  said,  tfiat  Lord  Norihington  would  not  have  so  decreed,  if  allow- 
F.  19  G.  s.  ance  had  been  made  for  increased  value,  and  here  such  allowance 

4  'Wood's 

Decr^  88.  ^^  heea  made.     But  there  is  no  evidence  of  this.     Again,  it  has 

S-P*  been  insisted,  that  an  act  of  6  G.  1.  has  operated  as  a  virtual  am- 

SH.^*^  firmation  of  the  agreement,  (a)     But  that  act,  upon  examination^ 

T^*^^  appears  to  have  no  such  effect.     If,  therefore,  there  is  no  difference 

304.  between  this  case  and  that  of  the  Attorney  General  and  Cholndej^ 

fi  1 200  ]  the  decree  must  be  die  same ;  but  we  give  no  costs,  after  so  Icxig  an 
acquiescence. 

Tr.  20  Geo.  IIL    A.  D.  I78O.    Scac.  i 

Hutchins  v.  Full  and  others.     [MS.] 

s.  c.  The  plaintiff,  as  rector  of  Dittisham  in  the  county  of  DevoHf 

Jj^^**  filed  his  bill  against  the  defendants,  stating  that  they,  the  defendants, 

Reyn.  915.  had  respectively  had  large  quantities  of  milk  from  their  cows  in  ^the 

PC  78  ^^^^  parish ;  and  that  he,  the  plainti£^  was  entitled  to  the  tithes  (^ 

(sd  edit)  the  whole  herd  of  cows  belonging  to  the  said  defendants  respec- 

to  w^out  ^'^^'y  5  ^^^  ^^^  ^^  said  defendants  had  neglected  to  set  out  the  said 

the  tenth  tithe  of  milk  fairly  and  legally,  or  to  make  any  satisfaction  for  the 

miik^each  ^ame,  and  therefore  praying  an  account  thereof, 

ofthccowsy  The  defendants,  by  their  answers,  admitted  the  plaintiff's  insti- 

cowf  came  tution  and  induction,  and  that  they  had  respectively  kept  several 

to  the  peil  cows,  firom  which  they  had  respectively  large  quantities  of  milk,  and 

iq  milk,  and  ^^^  ^^y  ^^^^  Constantly  set  out  fairly  the  tithe  of  the  said  milk,  in 

the  tenth  the  manner  therein  set  forth  and  stated,  and  which  is  as  foUowsj 


^  (a)  By  this  stat.  the  rectory  of  Tredington  was  to  tithes  of  all  lands  in  Tidnungion*     In  the  said 

divided  into  three  parts.     1 .  Shipston  and  THd-  year  R,  W.  lord  of  the  manor,  and  the  owners  of 

mington,     2.  SHuptton  cum  Capefia  de  Tidminfi'  the  land,  agreed  for  the  said  com)x»ition  in  1654; 

/en.     3.    Tredington  —  previous  to  the  year  1652.  suit  by  R»W.  against  the  rector  to  establish  tlie 

The  rector  of  5A^>s/on  cum  Cajteil^t  and  two  por-  same,  and  in  1656  a  decree  for  confirming  the 

tions  of  the  rectory  of  Tidmingloa  Wu  entitled  iiame.     4  Wood's  Deer.  154. 
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Vtx.  <<  by  setting  out  the  tenth  meal  of  the  milk  of  each  of  the  caWtf     1 780* 
kept  by  the  defendants,  as  such  cows  came  to  the  pail,  or  first  came    ^^^^idM* 
in  milk,  and  the  tenth  meal  together  of  all  such  cows  as  happened        ¥. 
to  come  in  milk  on  the  same  day ;  which  method  is,  as  they  aliened,  ' 

agreeable  to  the  custom  immemorially  used  in  DittUham^  in  setting  med  toge. 
out  the  tithe  of  milk,  as  they  had  heard  and  believed;  and  which  ^^y^  ^^^^^ 
custom  they  presume  to  be  a  fair,  just,  and  reasonable  one;  as  Mimppeiwd 
thereby  the  plaintiff  would  have  the  tenth  meal  of  milk  of  each  jg^xk  tlie 
cow  of  some  mornings  and  some  evenings  throughout  the  parish,  >«^  ^J 
as  the  cows  came  in  milk,  and  thereby  the  defendants  would  also 
daily  have  milk  for  rearing  of  calves,  and  for  the  use  of  their  respec- 
tive families,  which  would  not  be  the  case  if  they  were  to  set  out 
the  whole  of  their  milk  every  tenth  day,  or  the  tenth  meal  of  each  [  1201  T 
of  their  respective  herds  of  cows  at  once,"  wherefore  they  insisted, 
that  such  custom  should  be  established,  and  that  the  defendants  ' 

should  not  be  decreed  to  account  for  the  tithes  of  their  milk. 

To  which  answers  the  plaintiff  replied,  and  a  commission  issued 
for  examining  witnesses  on  the  part  of  the  defendants  only,  and  they 
gave  evidence  in  support  of  their  answers. 

The  cause  came  on  to  be  heard,  when  after  full  debate  the  court 
held  the  custom  to  be  an  unreasonable  custom,  because  liable  to  an 
easy  fraud,  and  therefore  void*  They  at  the  same  time  declared, 
that  both  the  court  of  Exchequer  and  the  House  of  Lords  had  de- 
termined the  case  of  Boswortk  v.  Limbrick  upon  this  principle,  that  Rupraiiou 
fLQ  Other  method  of  tithing  would  secure  to  the  parson  the  fiiU  tenth 
of  the  produce. 

An  account  was  therefore  decreed  with  costs. 

From  this  decree  the  defendants  appealed  to  the  House  of  Lords, 
alle^g  tlie  following  reasons : 

1  •  Customs  of  setting  out  all  tithes  have  almost  constantly  resulted 
from  experience  of  mutual  advantage  to  the  owners  of  the  tithe  and 
occupiers  of  the  tithable  property ;  and  particular  circumstances  of 
the  extent  of  situation,  &c.  &c.  will  make  those  customs  which  are 
upon  that  principle  of  mutual  advantage  reasonable  in  one  parisli, 
uni-easonable  in  another ;  and  it  is  therefore  almost  impossible  for 
those  who  live  at  a  distance  from  those  parishes,  and  are  not  ap* 
prised  accurately  of  these  circumstances,  to  exercise  a  &ir  judge- 
ment upon  the  legality  or  illegality  of  the  local  custom.  For  which 
reason  it  appears  to  be  necessary  in  all  cases  where  the  legality  of  a 
custom^  is  disputed  in  courts  of  Equity,  that  an  issue  at  law  should  be 
directed,  and  the  fact  ascertained  by  a  verdict  in  the  county  which 
is  the  scene  of  the  dispute.  With  a  view,  to  this  principle,  eccle- 
siastical courts  have  been,  from  the  earliest  periods  of  our  law, 
resti-ained  by  prohibiUons  to  their  proceeding  when  customs  or 
moduses  are  in  dispute,  their  triab  not  being  by  juries.     Such  being 
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1760*     the  known  practice  of  the  oommon  law  oourtSi  in  their  control  over 
w^^ki^.    ^®  ecclesiastical  courts  (the  practice  in  which  and  courts  of  Equity 
T.         is  Teiy  similar)  courts  of  Equity  should  impose  a  similar  control 
^^*       upon  themselves. 

d»  Courts  of  Equity  have  decreed  against  customs  to  pay  less 
than  a  tenth  part  iu  kind,  as  unreasonable,  being  only  a  part  of  the 
tithe  in  lieu  of  the  whole*  In  this  present  instance  no  such  custom 
is  averred ;  the  appellants  set  out  in  their  answers  a  custom  of  pay- 
[  1202  ]  iiig- A  tenth  part ;  they  have  given  evidence  of  such  custom  and  of 
the  fiurt,  that  tliey  punctually  observed  it  in  a  &ir  and  just  man- 
ner; there  was  no  evidence  to  the  contrary,  nor  were  any  circum- 
stances of  fraud  alleged  on  the  part  of  the  respondent,  which  he 
would  not  have  omitted,  had  there  been  any  foundation  for  such 
a  charge. 

S.  The  tenth  part  of  almost  every  species  is  due  by  law  toiies 
quoiies  as  it  may  arise ;  nor  can  a  doubt  be  entertained  but  that  as 
milk  daily  renewed,  the  tenth  part  of  each  day's  produce,  if  not 
of  each  meal,  was  originally  due  for  tithes.     But  mutual  ease  and 
convenience  in  different  parishes  have  established  a  variety  of  cus- 
toms in  setting  out  thie  tithes  of  milk,  and  of  moduses  in  lieu  of 
them ;  in  many  {parishes  every  tenth  morning's  meal  for  a  certain 
portion  of  the  year,  and  every  tenth  evening's  meal  for  the  remain- 
der of  it,  is  the  custom :  in  others,  every  tenth  meal ;  in  some,  a 
certain  quantity  of  cheese ;  and  in  othei*s,  a  very  small  sum  has 
been  taken  in  lieu  of  the  tithes  of  milk.     In  tlie  present  case  Qyery 
tenth  meal  of  each  cow  is  the  custom  computed  from  the  time 
she  comes  in  milk,  which  is  a  determinate  period  from  the  birth 
of  her  calf;  so  that  no  fraud  can  be  put  in  practice,  to  put  all 
the  tithe-milk  into  an  evening's  meal,  but  the  same  is  duly  set  out 
mornings  and  evenings;  and  nothing  appears  in  the  present  in- 
stance, but  that  as  many  meals  of  milk  were  set  out  in  the  morn- 
ings as  in  the  evenings.    The  present  instance  seems  to  be  sup- 
ported by  the  constitution  of  archbishop   Winchdsea^  that   *^  the 
tithe  of  milk  shall  be  paid  from  the  time  of  its  first  renewing,"  &c. 
lAnwood  199.     The  renewal  of  milk  is  certainly  from  the  usual 
time  of  milking  after  a  cow  has  had  a  calf,  and  this  custom  is  what 
the  appellants  claim,  and  what  they  have  punctually  observed.     It 
is  a  custom  founded  not  only  on  this  constitution,  but  on  mutual 
convenience  to  the  resp<Hident  and  the  appellants,  the  parish  lying 
within  very  narrow  limits,  and  the  several  farm  houses  in  it  lying 
at  a  distance  extremely  convenient  for  the  tithe-gatherers  to  collect 
the  tithe-milk  from  all  of  them.     From  this  custom,  therefore,  the 
respondent  and  appellants  derive  mutual  benefit,  each  receiving  a 
daily  constant  supply  of  so  necessary  an  article  as  milk ;  and  it  oc- 
casions less  trouble  to  the  respondent  to  send  round  every  day  afler 


CASES.  120« 

his  tithe-milk,  than  for  the  generality  of  farmers  to  tend  and  milk      1 780. 
their  cows.     And  as  to  throwing  away  the  milk  at  the  next  milking    ^^^^^^^^ 
season  after  setting  it  out,  where  the  vessels  are  wanted,  it  is  a  cus-         ▼. 
torn  well  known  to  be  warranted  by  judicial  determinations. 

4.  The  present  decree,  it  is  supposed,  was  founded  on  the  recent  [  1203  3 
case  of  Dr.  Bosworih  and  John  Limbrick,  but  it  is  contended  is  not  Suprmiioi. 
in  any  respect  similar  to  this :  in  that  case  no  particular  custom 
was  claimed  or  proved ;  in  this,  a  custom  is  the  subject  in  dispute, 
and  has  been  proved :  in  that  case  many  circumstances  of  decdt 
and  unfiur  practice  were  evident;  in  this,  not  a  circumstance  of 
that  kind  appears :  in  that  case  it  was  proved,  that  a  full  tenth 
part  was  not  set  out ;  in  this,  proof  has  been  given,  that  a  full 
tenth  has  been  set  out.  There  k  no  similitude  therefore  between 
the  two  cases. 

It  is  a  circumstance  attendant  upon  tithes  in  general,  and  on 
those  of  milk  in  particular,  that  they  cannot  be  collected  without 
some  degree  of  inconvenience,  and  whoever  becomes  entitled  to 
them,  must  accept  them  liable  to  those  inconveniences.  It  is  de- 
monstrable to  those  who  know  the  situation  and  extent  of  the 
parish  of  Dittisham^  that  the  mode  of  setting  out  the  tithes  of  milk, 
which  the  respondent  expects  by  every  tenth  day's  milk,  must  be 
attended  with  great  inconvenience,  and  much  more  than  would 
arise  from  the  custom  which  the  appellants  claim ;  because  it  is 
clear,  that  every  rector  will  become  entitled,  on  the  tenth  day  after 
his  institution,  to  all  the  milk  in  his  parish ;  so  that  in  a  parish  of 
large  extent,  and  in  which  there  are  large  dairies,  and  even  in  the 
parish  of  Dittiskanif  he  would  find  much  trouble  in  collecting  alL 
the  milk  on  every  tenth  day;  his  dairy  should  be  as  large  as  all  th^ 
dairies  in  his  parish;  it  would  be  necessary  for  him  to  have  as 
many  pans  or  vessels  to  contain  his  milk  as  all  his  parishioner^ 
together;  in  short,  on  every  tenth  day  he  wotdd  be  deluged  with 
milk,  and  upon  the  intervening  days  he  would  have  none.  Th^ 
inconvenience  which  would  attend  this  mode  of  setting  out  the 
tithes  of  milk,  as  to  the  appellants,  by  depriving  them  of  milk  for 
their  calves  and  other  purposes  of  domestic  use>  is  too  obvious  to 
be  pointed  out ;  and  it  can  be  of  no  other  advantage  to  the  respond<* 
ent  to  establish  the  mode  of  tithing  which  he  contends  for  than  to 
give  him  the  power  of  demanding  an  exorbitant  price  for  the  tithe 
of  milk,  or  of  taking  it  in  kind  from  those  who  have  incurred  or 
may  incur  his  displeasure,  in  a  manner  the  most  inconvenient  and 
oppressive. 

In  support  of  the  decree  the  plmntiff  stated  the  following  rea« 
sons: 

1.  The  established  course  of  setting  out  tithe-milk  iSf  that  the 
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1760.     entire  meal  of  the  whole  herd  of  cows  should  be  set  forth  every 
HuuiMms    ^^^^  ^*y>  "^^  ^  moriung  and  the  evening's  meal. 

▼.  *The  custom,  as  laid  in  the  appellant's  answer,  is  unreasonable 

•rfoQ/Li  ^^  ill^al;  it  would  be  so  expensive  and  inconvenient  for  the 
respondent  to  collect  the  tithe-milk,  according  to  the  supposed  cus- 
tom, that  it  would  not  be  worth  collecting. 

.  2.  If  the  custom  was  good  in  law,  yet  it  is  not  so  precisely  and 
formally  pleaded,  as  is  necessary  and  required  by  courts  of  law  and 
equity. 

3.  If  the  custom  was  good  and  well  pleaded,  yet  it  is  not  sup- 
ported by  evidence;  nor  was  there  evidence  sufficient  given  in  sup- 
port of  it,  to  warrant  the  court  to  direct  any  issue  respecting  it. 

Jwie  IS,  A.D.  1782. 
7  Bro.  Ordered  and  adjudged,  that  the  appeal  be  dismissed,  and  that  the 

(^  ed.)'  decree  tlierein  complained  of  be  affirmed,  with  one  hundred  pounds 
costs. 


H.  21  Geo.  III.    A.  D.  1781.    Scac. 

Adams  v.  Waller ;  ct  e  contra.     [MS.] 
S.C.^ontiie       'YwL  bill  stated,  that  the  parish  of  KensingUm^  in  the  county  of 
tioe.  Middlesex^  consisted  of  a  rectory  and  vicarage;   that  the  vicar- 

Jjjg^  age  was  endowed ;  that  the  vicar  thereof  was,  by  endowment,  pre- 

voL  zx.        scription,  or  otherwise,  entitled  to  a  moiety  of  tlie  tithes  of  corn, 

m^^fiom*  8?^^>  ^^^  ^^y  >  ^  ^^^  whole  of  the  small  tithes ;  and  all  offerings, 

Mr.  Coidf.  oblations,  obventions,  and  other  vicarial  dues,  yearly  arising  within 

1,00k.  tlie  whole  of  the  parish,  particularly  to  the  tithes  of  wool,  lambs, 

^J^^'"  milk,  eggs,  fruit,  herbs,  cabbages,  potatoes,  turn\ps,  garden-stuff, 

7  Bro.  plants,  flowers  raised  for  sale,  pines,  melons,  grapes,  hot-house 

^^J^\  plants,  flower-roots,  hemp,  flax,  and  honey;    that  the  defendant 

A  notice  Waller  was,  in  the  year  1770,  collated  to  the  said  vicarage,  and 

^I?tfaor  ^^  ^^^  ^^'^^  '^^^  ^^^^  thereof^  and  entitled  to  the  tithes  afore- 
(September^  said;  that  he  shortly  before  the  8th  of  September  1777  let  the  tithes 
dnTtodel  ^^^  P*'^  of  the  parish  which  lies  on  the  north  side  of  the  king's 
tenniiies  highway  leading  from  Hyde  Park  Corner  to  Counter^ s  Bridge  to 
^^^^  J*  Holly  to  whom  the  plaintiff*  and  other  occupiers  of  &rms  in  that 
from  yetf  part  of  the  parish  paid  their  tithes  after  the  rate  of  twelve  shillings 
ammBDc-  cu^  ^''^  yearly  for  the  arable  land,  and  seven  shillings  an  acre 
|y^htS9cii  yearly  for  the  grass  land;  that  he  the  defendant.  Waller^  also 
be^^rS^  shortly  before  the  said  8th  day  of  September  1777  agreed  to  let  the 
^'^~  tithes  of  the  other  part  of  the  parisli,  which  lies  on  tlie  south  side 
houM  fruito  ®^  *^®  king's  highway  leading  fit)m  Hyde  Poi'k  Comer  to  Counter* s 
and  green-  Bridge  (which  consisted  chiefly  of  nurseries  and  garden  grounds^^ 
pianto  de.     <^  ^^  ^  much  greater  yearly  value  to  the  occupiers  than  araj^le 

creed. 
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and  meadow  grounds)  to  the  defendant  B.  Bryan  j  that  in  cdhse^      178^11 
quence  of  such  agreement)  he  the  defendant,  WaUer^  delivered  li      ^^^. 
notice  on  the  12th  of  September  I???,  dated  the  8th  of  the  s^d         v. 
month,  to  each  of  the  defendants  and  others  occupiers  of  nurserf  .'  ^ 

grounds  and  lands  in  that  part  of  the  parish  which  lies  on  the 
south  side  of  the  king's  highway  aforesaid,  addressed  to  them  re^ 
spectively  as  follows :  *^  Please  to  take  notice  that  the  composition 
to  be  paid  for  the  tithes  of  land  in  your  occupation  will  determine 
on  MichaelmaS'day  now  next  ensuing ;  and  that  I  have  let  such 
tithes  to  Benjamin  Bryan  &om  that  day,  to  whom  you  are  hereby 
desired  to  account  for  the  same;"  that  B.  Bryan^  between  the  20th 
and  27th  days  of  the  said  September^  delivered  to  each  of  the  de- 
fendants and  other  occupiers  of  the  said  nursery  grounds  and 
lands,  a  notice,  dated  the  10th  day  of  the  said  month,  signed  by  -  , 

him,  and  addressed  to  the  said  defendants  and  others  respectively^  ^ .  r  ^ 
as  follows :  ^'  Please  to  take  notice,  that  I  shall  take  the  tithes  in 
kind  for  the  land  you  hold  in  the  parish  of  Kensington  from  Michael' 
77ias  next :  that  WaUer^  in  consequence  of  such  agreement,  by  in- 
denture dated  the  27th  day  of  the  said  September^  demised  to  Bryan] 
his  executors,  &c.  from  Michaelmas  1777  for  the  term  of  six  years 
all  his  said  tithes  yearly  arising  within  that  part  of  the  parish  /  •  -n  w, 
which  lies  on  the  south  side  as  aforesaid,  at  the  yearly  rent  of  28b)f.  .  ^  "I 
with  certain  provisoes  as  therein  mentioned;  that  the  plaintiff  sooti 
after^-ards  agi-eed  with  Biyan  for  an  assignment  of  such  leas^ 
that  the  said  plaintiff,  on  or  about  the  27th  of  the  said  Septemlkt  > , 

delivered  to  each  of  the  said  defendants  and  other  occupiers  of  '^ 

nursery  grounds  and  lands  in  that  part  of  the  said  parish  a  no^  ^ 

tice  in  writing  signed  by  him,  and  addressed  to  the  said  defendahtil  '  . , 

and  others,  respectively  dated  on  or  about  the  27th  day  of  the  said 
Septembe7f  as  follows  :  "  Sir,  Having  taken  your  tithe  of  TAr.Brycm^ 
I  hereby  give  you  notice  not  to  move  any  of  your  crops  after  Mi^ 
chaelmas-day  next  ensuing  the  date  hereof,  without  giving  notiek 
that  the  same  may  be  properly  tithed ;  and  for  your  conveniency, 
I  will  accept  of  notice  sent  for  me  at  Mr.  Bryants  house  in  Earft 
Cotart  for  to  come  and  tithe  the  same."     The  bill  then  stated,  that      '         '' 
the  defendants  before  Michaelmas  im ^  and  ever  since,  had  occU'- 
pied  lands,  particularly  nursery  grounds  and  gardens,  within  that 
part  of  the  parish  that  lies  on  the  south  side  as  aforesaid;  that  they  [  1206  ] 
had  respectively  cut,  plucked,  gathered,  pulled  up,  received,  had, 
and  taken,  upon  and  from  the  said  lands,  nursery  grounds,  and 
gardens,  divers  quantities  of  trees,   shrubs,  fruit,  herbs,  greens, 
cabbages,  collards,  potatoes,  turnips,  and  various  other  kinds  of 
igardeti-stuff,  plants,*  roots,  flowers  for  sale,  pines,  melons,  grapes, 
;hot-house  plants,  and  flower-roots  of  various  kinds,  hemp,  and 
flax ;  that  they  had  also  since  such  time  kept  and  fed  on  the  said 
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17B1.     lands,  cows,  which  yielded  and  produced  milk  and  calves;  and 
"^    had  also  kept  ewes  and  other  sheep,  from  which  they  had  lambs 


T.  and  wool ;  that  they  had  geese,  ducks,  hens,  and  other  poultry, 
^^'^'^^^  which  laid  eggs ;  that  they  also  had  kept  several  hives  of  bees, 
which  produced  honey ;  and  had  also  divers  other  tithable  matters 
and  .things  from  the  said  lands,  nursery  and  garden  grounds,  the 
tithes  of  which  were  accounted  small  tithes ;  that  the  tithes  of  the 
said  matters  and  things  ought  to  have  been  set  oat  for  the  plaintifl^ 
who  had  applied  to  them  to  set  out  and  pay  him  the  said  tithes,  or 
make  him  a  satisfaction  for  the  same,  which  liiey  had  reiiised  to  do, 
under  some  agreements  with  the  defendant  Waller,  on  the  2d  of 
October  1771,  and  the  17th  of  January  1772,  as  stated  in  the  bill; 
but  that  the  said  agreements  were  only  verbal,  and  not  reduced  into 
writing,  and  were  only  for  one  year,  and  for  so  much  longer  as  he 
and  they  should  chuse.  The  bill  then  charged,  that  thedefisndant 
Henry  Hutchins  had  entered  into  an  agreement  with  WdUer  on  tlie 
23d  day  oSi  January  1772  (subsequent  to  the  date  of  the  said  pre- 
tended agreement)  to  take  all  the  tithes  of  the  land  then  occupied 
]yy  him  from  Michaelmas  1771  to  Michaelmas  1772,  at  the  yearly 
rent  of  thirty-four  pounds  nineteen  shillings,  and  had  ever  since 
paid  that  sum  to  Waller ;  that  supposing  such  prior  agreement  to 
bare  been  good,  it  was  waived  by  such  subsequent  agreement ;  that 
in  July  GT  August  1777,  Hutchins  desired  Waller  to  compound  with 
him  for  his  tithes,  imd  requested  that  he  would  not  collect  them  in 
kind ;  that  Waller  then  told  him  it  was  his  own  fault  that  he  had 
not  an  agreement  before  for  a  term  of  years,  or  during  his  incum- 
bency. The  bill  then  further  charged,  that  the  said  agreements 
being  during  pleasure,  had  been  determined  by  the  aforesaid  notice, 
and  prayed  that  the  defendants  might  account  with  the  plaintiff  for 
the  single  value  of  the  tithes,  which,  since  the  24th  day  of  March 
1778,  had  arisen  from  the  lands  in  their  respective  occupations,  and 
pay  him  what  should  appear  due  on  such  account 

The  defendant  Rouse  and  several  others  admitted,  that  the  parish 
of  Kensington  consisted  of  a  rectory  and  a  vicarage ;  that  the  vica- 
j[  1207  ]  rage  was  endowed,  and  the  vicar  thereof  entitled  to  the  tithes  of 
com,  grain,  hay,  small  tithes,  offerings,  oblations,  and  other  vicarial 
dues,  yearly  arising  in  that  part  of  the  parish  which  lies  on  th^ 
south  side  as  aforesaid,  particulariy  to  the  tithes  of  wool,  lambs, 
milk,  ^gs,  fruit,  herbs,  garden-stuff,  plants,  flowers  raised  for  sale, 
hemp,  flax,  and  honey ;  that  the  defendant  Waller  was  in  tbe  year 
1770  presented  thereto,  and  had  ever  since  been  vicar  thereof;  and 
that  the  leases  had  been  made,  and  the  notices  given,  as  stated  in 
the  bill,  excepting  that  such  notices  were  delivered  to  each  of  them 
on  Michaelmas-day  1777,  and  not  before,  as  they  verily  believed; 
and  they  severally  set  forth  a  particular  account  of  the  lands  and 

15 
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grounds  by  them  occupied  within  the  parish  before  and  since  Mi-^      ]78I. 
ckaehnas  1 7779  and  how  and  in  what  manner  such  lands  and.  grounds 


bad  been  used  and  occupied  during  that  time.  ▼. 

The  defendants  S.  Hutchins,  B.  mUiamsan^  and  if.  Hewitt,  said,      ^''^' 
that  for  about  fifty  years  before  a  composition  of  six  shillings  an  acre 
bad  been  paid  for  the  nursery  grounds  in  the  parish  to  the  yicar* 
that  Waller  J  about  177I9  being  desirous  of  raising  the  composition 
to  ten  shillings  an  acre,  divers  meetings  were  had  betweai  him 
and  the  occupiers :  that  on  the  second  day  of  October  1771)  at  that 
meeting,  the  defendant  Jf.  Hemtt  paid  Waller  one  year's  tithe,  at 
the  old  rate  of  six  shillings  an  acre,  to  Michaelmas  1771,  and  took 
a  receipt  for  the  same^  that  after  some  discourse  between  them,  the 
defendant  Waller  insisted  on  ten  shillings  an  acre,  which  they  re- 
fused ;  that  he  proposed  to  accept  nine  shillings,  and  the  defendants 
offered  eight  shillings  and  sixpence ;  that  tliereupon  they  tossed  up 
whether  it  should  be  eight  shillings  and  sixpence  or  nine  shillings ; 
which  being  consented  to,  Waller  tossed  up  half-a-guinea,  and  the 
defendant  S.  Hutdiins  called  Head ;  that  the  said  half-guinea  hav- 
ing settled  with  the  head  upwards,  the  defendant  Williamson  said, 
"  Doctoi\  We  have  won  ;"  that  it  was  thereupon  agreed,  as  they  un-t 
derstood,  between  him  and  them  on  behalf  of  the  said  nurserymen, 
that  the  composition  for  the  tithes  of  all  the  nursery  grounds  within 
the  said  parish  should  for  the  future,  during  his,  Waller's  incumbency, 
be  at  the  rate  of  eight  shillings  and  sixpence  an  acre ;  that  the  said 
defendant  Hewitt  informed  Waller^  that  some  memorandum  should 
be  made  of  the  agreement  that  had  been  made ;  that  thereupon  he 
assented  thereto,  and  wrote  under  the  said  receipt  so  given  by  him 
as  follows :  ^^  Agreed  for  eight  shillings  and  sixpence  an  acre  for 
every  year  hereajier/*  that  they  then  considered,  and  still  consider 
the  said  agreement  as  a  permanent  agreement  between  him  and  the 
said  defendants  on  behalf  of  themselves  and  all  other  nurser3rmen  [  1208  ] 
within  the  parish ;  and  that  it  was  to  continue  during  the  incum*- 
bency  of  Waller ;  that  the  said  defendant  Hewitt  was  the  more  con- 
firmed in  such  opinion,  because  he  having  paid  his  composition  for 
tithes  at  the  rate  aforesaid  up  to  Michaelmas  1772,  the  said  defen* 
dant  Waller  gave  him  a  bill  and  receipt  as  follows,  viz.  ^^  Messrs. 
Hewitt  and  Smith  debtors  to  the  reverend  Mr.  Waller  on  account 
of  tithes  due  at  Michaelmas  1772,  for  twenty-one  acres  of  nursery 
ground  at  eight  shillings  and  sixpence  an  acre,  as  by  agreen^ent, 
eight  pounds  eighteen  shillings  and  sixpence.     Received  this  nine- 
teenth day  of  December  1 772,  the  above  contents  in  full  by  me  James 
WMir  vicar:"  and  because  Waller  had  continued  to  receive  the 
said  cmnposition  up  to  Michaelmas  1777;  that  for  many  years  be- 
fore 1772,  they  had  been  accustomed  to  pay  a  composition  for  their 
tithes  after  the  following  rates,  viz.  <<  six  stiillings  an  acre  per  annum 
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1781.  Ibr  garden  ground,  and  three  shillings  for  arable  land;"  that  upon 
^^^  Waller  becoming  vicar,  they  waited  upon  him  to  know  if  he  would 
V.  take  the  aforesaid  compositions  of  them,  which  he  would  not  coa- 
^  '  sent  to,  but  demanded  six  shillings  an  acre  both  for  the  garden 
ground  and  arable  land,  which  the  defendants  thought  very  unrea- 
sonable, and  resolved  not  to  agree  to  it,  as  he  was  entitled  to  no  more 
than  a  moiety  of  the  great  tithes,  and  they  had  only  p4|d  up  to 
that  time  three  shillings  an  acre  to  his  predecessors,  and  three 
shillings  an  acre  to  F.  Crreening^  the  owner  of  the  other  moiety : 
that  Waller  being  determined  not  to  abate,  and  the  said  farmer 
gardeners  not  to  accede  to  his  proposal,  they  parted  dissqtisfiedf 
when  Waller  said  he  would  take  his  tithes  in  kind,  whiehhe 
attempted  to  do ;  that  finding  it  would  not  answer,  he  soon  after- 
wards agreed  with  the  defendants  and  the  rest  of  the  farmer  gar- 
deners, that  upon  paying  their  six  shillings  an  acre,  as  well  for 
garden  ground  as  farming  produce,  crop  or  not  crop,  (excepting 
seven  shillings  an  acre  for  ten  acres  in  the  possession  of  the  defen- 
dant Caombesy  which  Waller  insisted  was  a  fruit  garden),  he  would 
give  them  all  leases  during  his  incumbency ;  that  the  defendants, 
for  avoiding  all  disputes  with  him,  acquiesced  therein ;  that  they 
had  ever  since  paid  their  tithes  according  to  such  agreement :  and 
they  submitted,  that  they  were  entitled  to  have  such  agreement 
carried  into  execution,  and  to  have  a  lease  granted  to  each  of  them 
of  their  said  tithes  agreeable  thereto. 

The  defendant  J,  Rouse  said,  that  having  paid  the  composition  for 
his  tithes  on  the  tenth  o(  January  1772,  in  consequence  of  such 
agreement,  a  receipt  was  given  to  him  by  Ed.  Cooper^  on  behalf  of 
[  1209  ]  Waller^  at  the  foot  of  which  receipt,  in  confirmation  of  the  said 
agreement.  Waller  wrote  as  follows:  "  Agreed  in  future  to  pay 
for  thirty-one  acres  two  roods,  at  six  shillings  an  acre,  which  will 
amount  to  nine  pounds  nine  shillings ;"  that  he,  the  defendant,  had 
accordingly  paid  him  the  said  nine  pounds  nine  shillings,  for  his 
annual  composition,  every  year  since  up  to  Michaelmas  1777,  for  the 
said  thirty-one  acres  two  roods,  and  also  after  the  same  rate  per 
acre  for  all  the  lands  he  had  since  occupied  in  the  parish. 

The  defendant  J.  Rubergall  said,  that  on  the  tenth  o(  January 
1772  he  paid  Waller  the  composition  for  his  tithes  up  to  Michael" 
mas  1771,  at  which  time  he  gave  him  a  receipt  for  the  same,  and 
wrote  underneath  it  as  follows:  "  Agreed  in  fiiture  for  thirty-five 
acres  at  six  shillings  an  acre,  which  will  amount  to  ten  pounds  ten 
shillings." 

The  defendant  S.  Hutchins  said,  that  on  the  sixteenth  oi December 
1772  he  paid  Waller  the  composition  for  his  tithes  up  to  Michael-- 
mas  1772,  at  which  time  he  gave  him  a  bill  and  receipt  written  and 
signed  by  him,  iw2.    "  Mr.  Samuel  Hutchins  debtor  to  the  reverend 
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« 

Mr.  Waller  on  account  of  tithes  due  at  Michaelmas  1772,  to  sixteen      1781. 
acres  one  rood  nursery  ground  at  eight  shillings  and  sixpence  an    '    ..        I 
acre,  as  by  agreement,  six  pounds  eighteen  shillings  and  three  half-         v. 
pence;  to  ten  acres  com  land,  ijr.  on  the  soutli  side  of  Kensington      ^^^^' 
parish,  at  six  shillings  an  acre,  as  by  agreement,  three  pounds ; 
nine  pounds  eighteen  shillings  and  three  halfpence.     Received  this 
16th  day  of  December  1772  the  above  contents,  James  WaUer:* 
that  pursuant  to  the  said  agreement,    he  had  ever  since,  up  to 
Michaelmas  1 777,  paid  eight  shillings  and  sixpence  an  acre  for  the 
nursery  grounds,  and  six  shilling^  an  acre  for  the  com  land. 

The  defendant,  H,  Hutchinsy  insisted  that  Waller^  on  the  17th 
€^  January  1772,  entered  into,  and  with  his  own  hand  wrote  and 
signed  an  agreement  with  him,  whereby  he  agreed  to  let  him,  so 
long  as  he  should  continue  vicar  of  the  said  parish,  all  the  tithes 
(whether  rectorial  with  which  he  was  endowed  or  vicarial)  of  116 
acres,  which  he  then  occupied  in  the  parish,  at  tlie  yearly  rent  of 
tbirty'-four  pounds  nineteen  shillings,  with  a  proviso,  that  if  the 
then  mode  of  cultivation  should  be  altered,  the  said  agreement  should 
be  void ;  but  that  so  long  as  the  said  lands  should  continue  in  their 
dien  state^  and  so  long  as  he  should  continue  vicar  of  the  said  parish 
and  Hutchins  the  occupier  of  the  said  land,  the  said  agreement  was  to 
be  binding  on  each  party,  and  preparatory  to  a  lease  between  uiem. 
He  said,  he  had  ever  since  paid  Waller  pursuant  thereto  the  yearly 
sum  of  thirty-four  pounds  nineteen  shillings,  and  insisted  on  the  [  1210  ] 
benefit  thereof* 

All  the  said  defendants  insisted  that  the  plaintiiF  before  the  agree* 
ment  for  and  execution  of  the  lease  to  him  from  B.  Bryany  had  full 
notice  of  the  said  agreements  having  been  entered  into  between 
James  Waller  and  the  defendants ;  and  that  he,  by  having  entered 
into  them,  and  having  ratified  the  samQ,  and  received  the  said 
several  compositions  from  them  up  to  Michaelmas  1777,  without 
ofcgecdog  thereto,*  had  manifested  his  sense  and  understanding 
thereof,  and  could  not  now  vary  or  rescind  the  same. 

The  defendant,  H.xHewiity  and  others,  insisted  that  the  vicar  was 
i^ot  entitled  to  the  tithes  of  pines,  melons,  hot-house  plants,  green- 
hoBse  plants,  or  of  any  plants  or  roots  growing  or  plainted  in  hot- 
houses, or  of  any  exotics,  or  of  any  plants  or  trees  inoculated  or 
grafted,  or  bf  any  plants,  trees,  shrubs,  or  roots,  purchased  or 
planted  in  their  nurseries  or  garden-grounds,  and  from  thence  sold 
oat  again  without  having  made  any  increase  in  number. 

All  the  defendants  insisted,  in  case  Waller  had  any  right  to  de^ 
tennine  the  composition  in  the  manner  he  had  attempted,  which 
they  denied,  that  the  several  notices  given  to  determine  such  com-* 
positions  aiid  tAke  the  tithes  in  kind,  were  short  and  insufficient, 
coittSdering  iha  nature  6f  the  crops  to  be  tithed. 

Vol.  III.  Z 
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1781.  any  longer  time  than  one^year  from  the  time  of  the  making  thereof 
"TT  respectively.  He  admitted  he  had  yearly,  from  Michaelmas  1 77 1  to 
T.  Michaelmas  1 777  inclusive,  received  the  said  annual  compositions  of 
'  eight  shillings  and  sixpence,  and  six  shillings  an  acre  from  the 
plaintiffs,  except  A.  Shailer,  and  from  the  several  owners  and  occu- 
piers of  such  nursery  grounds,  and  garden  grounds  and  lands  used 
in  common  tillage  in  the  said  parish.  He  said,  that  in  August  1777 
a  demand  was  made  upon  him  for  the  poor's  rate  in  respect  of  the 
said  tithes,  contrary  to  the  former  practice  of  the  parish ;  that  there« 
fore  a  meeting  was  held  at  his  house  of  the  parishioners  and  other 
occupiers  within  the  parish,  when  they  came  to  terms,  as  in  his. 
[[  1213  ]  answer  was  mentioned.  He  also  said,  that  he  entered  about  thb 
time  into  an  agreement  with  the  defendant,  B,  Btyan,  to  grant  him. 
a  lease  of  the  tithes  of  the  lands  on  the  south  side  of  the  king's, 
highway,  as  aforesaid,  for  six  years,  if  he  should  so  long  continue 
vicar  of  the  parish,  at  280/.  per  annum;  that  in  pursuance  thereof^, 
about  the  9tb  of  September  1777,  he  caused  the  said  plainti£&  and 
other  occupiers  of  nursery  grounds,  garden  grounds,  and  other 
lands  within  the  said  parish,  to  be  severally  served  with  notices  to 
the  purport  or  effect  as  in  the  bill  mentioned ;  and  that  on  the  27th 
day  of  September  1777  he  executed  a  lease  to  the  said  B,  Bryan, 

The  defendants,  B,  Bryan  and  A.AdamSj  spoke  to  the  same 
effect. 

The  defendant,  B.Bryanj  insisted  on  the  agreement  entered  into 
before  the  8th  day  of  September  1777  between  Waller  and  him  fiwr 
a  lease  of  the  tithes  arising  in  that  part  of  the  parish  as  before- 
mentioned,  and  of  the  lease  executed  to  him  by  Waller  of  such 
tithes  on  the  27th  day  of  the  said  September;  and  said,  that  in  pur- 
suance of  the  said  agreement,  he  had,  some  dme  between  the  20th 
and  27th  days  of  September^  caused  to  be  delivered  notices  to  the 
plaintiffs  and  other  occupiers  of  land  in  the  parish,  dated  the  lOdi 
of  the  said  month,  that  he  should  take  the  tithes  in  kind  of  the 
lands  they  held  in  the  said  parish  from  Michaelmas  then  next.  He 
insisted,  that  the  other  defendant  Adamsy  soon  after  the  execution  of 
the  said  lease,  having  agreed  with  him  for  an  assignment  thereof 
and  to  pay  him^he  yearly  sum. of  sixty-Uiree  pounds,  he,  by  inden* 
ture  dated  the  24th  of  March  1778,  assigned  to  him  all  Uiose  the 
tithes  and  premises  demised  to  him  by  the  said  lease  frppi  the 
defendant  Waller^  and  all  his  estate  and  interest  therein  for  the 
remainder  of  tlie  said  term. 

The  defendant  A.  Adams  insisted  on  the  said  agreement  entered 
into  between  him  and  the  defendant  Bryan  for  an  assignment  of 
the  lease  executed  by  Waller^  and  of  the  indenture  of  assignmeot 
thereof  ^cecuted  to  him  by  B,  Btyan ;  that  in  pursuance  of  the  said 
agreement,  be  caused  to  be  delivered,  on  the  twenty^seventh  of 
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September  17779  to  each  of  the  plaintiffi  and  others  parishioners  of     1781. 
the  parish,  a  notice  dated  on  the  twenty-seventh  day  of  September^      ^^ 
purporting  that  he  had  taken  their  tithes,  and  that  they  were  not         t. 
now  to  move  any  of  their  crops  after  Michaelmas-^y  then  next, 
without  giving  notice  to  hiro,  that  the  same  might  be  properly 
tithed :  and  he  insisted  on  his  right  to  tithes  in  kind  of  the  several 
tithable  matters  arising  on  the  lands  occupied  by  the  said  plaintiff 
as  aforesaid;  and  hoped  that  he  should  not  be  restrained  from  [  12li  } 
taking  proper  measures  for  the  recovery  thereof, 

Macdonald,  Kenyon^  and  Selwi/n,  of  counsel  for  the  occupiers, 
objected,  that  the  notice  to  determine  the  composition  was  insuffi- 
cient, it  being  given  less  than  a  month  before  Michaelmas-day^  at 
which  time  the  composition  was  payable.  They  insisted  that  the 
agreement  was  intended  to  be  permanent  The  ag'reement  with 
the  predecessor  subsisted  during  the  whole  incumbency.  It  was 
natural  therefore  that  they  should  wish  for  and  intend  a  renewal 
of  such  permanent  agreement.  The  words,  '^  agreed  for  S$.  6d. 
j>er  acre,  for  every  year  hereqfler^^^  must  mean  during  incumbency^ 
The  others,  '^  as  per  agreement,"  or  the  like,  shew  that  there  was 
some  general  agreement  They  argued  farther,  that  the  subject 
itself,  viz.  peach-trees  and  the  like,  is  not .  tithable.  1  Bo.  Abr. 
637.  pL  6.  is  full  of  bad  law.  The  parson  has  the  tenth  peach,  &c« 
is  he  also  to  have  the  root  ?  This  is  not  like  to  silva  caduaj  which 
is  renewable  annually.  But  the  produce -of  a  hot-house  is  not  the 
produce  of  the  earth.  If  tithe  be  payable  of  this,  then  it  must  be 
also  of  pots  in  a  house,  sallad  rabed  on  a  flannel,  &c.  Is  it  con* 
venient  that  this  should  be  tithable  ?  if  it  be,  the  expence  of  raising 
it  is  so  enormous,  that  the  tithe  would  amount  to  a  prohibitory  tax. 
The  claim  is  unsupported  by  any  case  or  dictum.  If  this  be  allowed, 
by  the  same  rule  polished  steel  and  other  manufactured  produce  of 
the  earth  would  be  tithable. 

Mansfield  for  the  vicar.  —  There  is  no  binding  agreement  in  this, 
case.  The  court  would  require  something  extremely  strong  vor 
decfd  to  bind  the  vicar  for  ever,  where  he  has  not  a  scrap  of  paper  to 
bind  the  other  parties.  The  general  nature  of  these  transactions  is, 
to  be  binding  only  as  long  as  both  parties  shall  please.  And  then 
if  the  memorandum  added  to  Hemitfs  receipts  amounts  to  an 
agreement,  it  can  bind  no  farther  than  that  The  others  are  un- 
connected with  Hewittj  and  their  payments  being  of  a  similar 
nature,  proves  nothing :  this  as  to  the  nursery-men.  As  to  the  gar- 
deners, the  notice  to  determine  the  agreement  is  good.  The  case 
of  Glasse  v.  Caldwall  shews  it  to  be  so.  For  this  is  very  difierent  Suprmioso^ 
from  the  case  of  a  farm.  There  is  no  new  stock  to  provide ;  nothing 
new  to  do ;  nothing  besides  severing  the  tenth  instead  of  taking  all 

away.    As  to  the  hot-houses Here  the  Chief  Bapon  interrupted 

Z  S 
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1781.      Iiini,  sayingi  there  was  no  eTidence  as  to  these;  therefi>re  that  the 

'^ZT         regular  way  would  be  to  direct  an  account  (if  any  proper ),  in  whiclj 

V.        case  the  Deputy  Remembrancer  would  make  his  report  spedal,  if  1m 

r  ^^\K  1  ^^  ^°y  doubts,  and  then  the  court  would  have  the  circumslanooi 

stated  in  his  report  as  evidence  to  decide  upon,  and  that  repofl 

might  be  excepted  to. 

But  Mansfield  was  desired  to  go  on.  —  These  articles  are  the  pio* 
duce  of  the  earth,  though  mixt  and  meliorated  for  the  purpo^ 
Are  cucumbers  objected  to?  No.  What  then  can  be  said  as  to 
melons  ?  every  thing  raised  in  a  garden  is  principally  in  conseqaenoi 
of  mamire  and  labour ;  and  yet  it  is  titbable.  As  to  exotics^  nc 
objection  can  be  made  to  them;  for  hops,  madder,  saf&ony  U> 
bacco,  were  originally  exotics.  He  cited  Breamer  v.  norntm^ 
Hardr.  203.  to  shew  that  a  composition  by  parol  was  not  bindii^ 
on  the  parson. 

Scott  S.  S.  —  Here  are  two  classes  of  defendants,  and  they  av^i 
to  be  distinguished.  I  own  the  expression  ^^  for  every  year  here- 
after"  to  be  very  strong ;  but  the  circumstances  explain  it.  Th^ 
are  only  three  receipts  in  so  many  years  which  have  it;  then^  f 
no  agreement  in  writings  nor  any  other  written  testimony.  Tbj 
court  would  rather  explain  these  three  receipts  by  all  the  lesti 
than  all  the  rest  by  these  three.  Either  the  other  gardeners  an 
not  to  be  prejudiced  by  Hutchin^s  acts,  or  they  must  consent  iiQ 
to  be  benefited  by  them,  viz,  by  bis  receipts. 

The  argument  that  hot^house  plants,  &c.  are  exotics,  and  there 
fore  not  tithable,  proves  too  much,  for  all  but  crabs  were  original^ 
exotics.  Cherries  were  brought  into  Europe  by  Luadlus.  Vine 
were  .introduced  here  later  than  in  France ;  and  there  they  weD 
not  indigenous.  Walnut  signifies  a  foreign  nut  (a).  Watt  mi 
Woks  were  so  called  by  the  Saxons  for  the  same  reason  {b).  Qtf^ 
bages  were  brought  from  Holland  in  the  time  of  Charles  2.  wha 
a  cabbage  cost  at  least  a  guinea.  Gruineas  and  cabbages  conpuOj 
here  together  (c),  the  terms  were  convertible.  Potatoes  were  iniis 
duced  by  sir  Walter  JBaleigk  into  Ireland^  whence  they  werebnMi|i^ 

— ^ * '- : 

(a)  VaUinTCU,  Walnut.     FoHut  auUm  VjUb-        Eva.   Pkuca  verboy  Sir  John;  good  wmHb 
hnTtu,  sc.  Wallicas  me  peregrinm  mtees.    Jjj9*t        Fal,  Good  worts !  good  cabbage. 
Snen  Diet.   ^  Merry  Wwe$  of  Wfmdmt. 

{b)  Valh,  i.  q.  Vealb,  peregrimuii  alienigena,        Periiaps,  the  plant  is  inAgenous  in  thk^wm 

harbarut.     Sritanni  a  SaaoUktu  JugaU,  guad  try,  as  it  still  is  found  wild  in  maaj  paita  of  tfi 

jiM  extranci,  Vealliar»  Veali^,  Vealbf,  appei"  kingdom,  particularly  about  Dover.     The  nri 

laH  MufU.     Lye's  Saaeon  Diet.  ties  of  it,  luid  the  present  improTod  atate  to  vU 

(c)  I  suspect  the  accuracy  of  the  report  in  this  the  diflbraot  sorts  are  brought,  are  the  mere  cflb 

part.     Guineas  were  first  coined  in  EngUmd  in  of  culture.     As  our  ndghbours  on  the  oontiaa 

1673;   but  that  cabbages  were  then  fint  intro-  long  prraeded  us  in  horticultural  improvcmsnl 

duoed  should  secikn  to  be  amistake.   jindenoth  in  it  is  probable  that  the  phint,  as  raised  and  matt 

iM  JffiMiory  qf  Comm£rce,  stales  them  to  bsTe  been  rated  by  art,  was  imported  from  themi  andtkn 

brought  Uthor  from  Flanden  about  the  year  1524.  the  nolioa  thftt  it  was  ao  ezotiu 
That  they  weirie  well  known  in  En^nd  belbre  the 
time  of  ChmrUi  the  Second,  iSAaibpMf«^wittl«U  us : 
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here.     Therfe  is  some  aooount  of  them  in  a  note  in  Johnson  and     1781. 
Siephenf%  edition  of  Shakspeare  (a).     In  the  north  all  the  common   "-^^ — 
*  fruit  is  raised  by  art  and  at  great  expence.     As  to  the  expence,  if        v. 
that  be  an  objection,  it  would  have  excluded  cabbages,  and  most  m^f^lj  n 
other  things;  and  hereafter  the  raising  of  pines  may  cease  to  be 
expensive*     In  Gibbs  y.Wj/bome,  Sir  fV.  Jon.  4fl6.   it  was  settled,  Supnsoi. 
that  trees  drawn  out  of  nurseries  and  sold  were  tithable.     As  to 
the  notice,  this  is  not  similar  to  the  cases  that  have  been  men- 
tioned. 

A  person  claiming  a  right  to  retain  tithes,  is  not  similar  to  a 
tenant  of  land.  There  is  no  case  where  it  is  holden  that  a  parol 
agreement  to  retain  tithes  during  incumbency  is  good.  Nor  can 
any  good  reason  be  given  why  an  earlier  notice  should  be  given 
than  immediately  previous  to  the  beginning  of  the  composition. 
See  what  is  said  by  Holt  C.J.  in  2  Salk.  414.     In  Hume  v.  Wright 

■  '        1      ■   11         II  •  I  >  .  »  ■    - 

(a)  The  note  here  alluded  to  is  upon  the  pas-  Plautus  in  1595,  Greene* i  Disputation  between  a 
•age  in  TSrcihu  and  Cretmda  of  '*  JLuxury  with  his  ffee  Ooneycatcher  and  a  &kee  Cbneycatcher  in 
potatoefinm,**  Act.  ir.  Sc.  2.  It  is  a  very  long  1597,  &c.  In  truth,  the  potatoe  to  which  these 
Bote,  too  lung  to  be  inserted  in  the  usual  place,  old  authors  ascribed  provocative  qualities,  and  the 
imniediately  under  the  text,  and  is  therefore  sub-*  modem  potatoe,  had  nothing  of  identity  in  them 
joined  at  the  end  of  the  play.  The  part  to  which  but  the  name :  tbeywere  two  quite  distinct  and 
Mr.  Seott  alludes,  and  which  is  wholly  borrowed  different  plants.  The  former  was  a  kind  of  con^ 
fioai  CampbetTt  PoUHeal  Surv^,  b  as  follows :  voivolut  or  bindweed,  and  was  the  Spanish  battata, 

"  It  appears  from  Dr.  Cam^Ws  Political  Sur-    of  which  the  Englvih  name  potatoe  is  evidently  a 
"  9ey  of  Great  Britain^  that  potatoes  were  brought    corruption.     This  plant  was  well  known  and  iu 
'*  into  Ireland  about  the  year  ltfl(^  and  that  Ibey    common  use  in  Gerard^ %  time,  wbp  telb  us  that 
"  came  first  from  Ireland  into  Lancashire.     It    it  grew  in  India,  Barbary,  Spain,  and  other  hot 
"  was,  however,  forty  years   before  they  were    regions,  and  was  to  the  inhabitants  of  those  coun- 
"  mndi  cultivated  about  London.     At  thia  time    tries,  as  well  as  of  IttUy,  an  ordinary  food ;  but 
"  they  were  distinguished  from  the  Spanish  bv    that  he  could  not  succeed  in  getting  it  to  flower 
"  tibe  name  of  Virginia  potatoes  or  battatas,  which    in  this  country,  so  that  he  was  unable  to  give  a 
"  is  the  IndUm  denomination  of  the  Spanish  sort,     description  of  its  blossom.     The  modem  potatoe 
"  llie  Indians  in  Virginia  called  them  openank.     is  a  SoUmum,  the  Solanum  tuherosum  of  Linn^sus, 
**  Sfar  Walter  Raleiglk  was  tile  first  who  pfamted    and  is  a  native  of  Peru.     The  Indians  called  it 
**  tbem  in  Ireland.      [Campb.  Pol.  Sur.  voL  i.    openank  or  pappus,  which  latter  word  signifies 
**  p.  95.  notes.]     Authors  oifiTer  as  to  the  nature    *<  the  roots,**  and  was  the  common  name  of  these 
^  «f  Ms  vegetable,  as  well  as  in  respect  at  the    esculent  plants.    It  had  thA  name  ot potatoe  given 
**  countiy  firom  whence  it  originally  Cames   Swit»    it  in  thia  country  from  its  supposed  resemblance  in 
**  wer  caDs  it  Sisarum  i^eruviaitum,  i.  e.  the  skirret    form  and  taste  to  the  Spanish  bnttata,  and  was  dis- 
**  df  Merum    Dr.  HUl  icys,  it  is  »  tolanttun,  and    tingutshed  from  it  by  the  addition  of  the  American 
*<  another  very  respectable  naturalist  conceives  it    or  Virginia  potatoe.    Linnaus  informs  us,  that 
*'  10  1^  a  native  at  3iesico.*'     [Vol.  ii.  246*.     this  plant  was  introduced  into  Sweden  in  1590, 
^Milaa>3  and  it  waa  certainly  known  in  this  country  before  , 

If  the  reverend  commentator  had  not  been  too    the  time  which  Dr.  Campbell  assigns  for  its  first 

^leeply  intent  upon  illustrating  a  favourite  allu-    importation  into  Ireland :  for  Gerard  gives  us  in 

«ioo  to  regard  (he  ascertaining  of  au  historical    his  Herbal,  which  was  published  in  1597,  a  very 

iJKty  It  must  have  occurred  to  him  either  that    accurate  plate  of  it  in  a  very  flourishing  state,  and 

Ar.OmipM/  had  fixed  the  date  of  the  introduction    says,  that  he  had  the  plants  then  growing  in  his 

at  tiie  potatoe  into  this  country  too  late,  or  that  the    gurden,  where  liUy  Were  thrifty  and  vigorous,  and 

potatoe  which  the  Dr.  was  speaking  of  was  not    succeeded  well.     It  is  evident  from  hence,  that 

the  same  plant  vrith  that  which  Shakspeare  and  the     Switzer  and  Dr.  Ifill  are  speaking  of  two  different 

writers  quoted  in  tlie  note  were  alluding  to :  for    plants,  the  one,  meaning  the  S^nisk  potatoe,  the 

Dr.  Campbell  fixes  its  introduction  into  Ireland,     Sisarum  Peruvianum,  wliich  is  the  name  which 

whence  it  was  some  time  afterwards  brought  into     Gerard  likevrise  gives  to  tbiit  sort  of  potatoe ;  the 

this  country,  so  iate  as  the  year  1610;  but  the    other,  meaning  the  modem  potatoe  or  Solanum, 

play  of  2Votfi»  and  Cressida  was  written  and     which,  as  we  have  above  stated,  received  fhe  tA" 

printed  befknre  that  yetr,  and  several  of  the  other    vial  name  of  the  former  from  a  fiuscicd  reseoH 

'    books  mentioned  in  the  note  were  of  still  earlier    blai^ce  to  it. 

date^  such  as  the  translation  of  the  Mcn^Khmi  of 

Z  i 
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1781.     in  this  court,  M.  16  G.  3.  (a),  where  the  party  insisted  on  8  modus, 
^  it  was  holden  that  no  notice  was  necessary,  because  he  set  up  an 

villains  • '  *^ 

V.         adverse  title.     I  would  rest  upon  the  same  reason  :  forv  I  cannot 
'^  ^^"^'      see  that  that  defence  by  alleging  a  modus  is  more  inconsistent  with 
insisting  on  notice,  than  a  perinanent  composition  is,  or  more  to 
be  considered  as  an  adverse  tide* 


I . 


Mr.  Macdonald  in  reply.  —  In  new  mattei*s  the  legislature  di 
not  quite  keep  pace  with  the  improvement  of  the  times.     Here,  in 
a  case  new,  the  decision  of  the  court  must  make  the  law. 

As  to  the  power  of  demising  tithes  by  parol,  let  us  examine  the 
cases.  Before  the  statute  of  frauds,  we  have  the  case  of  Gomenal 
V.  Bishop,  Cro.  Eltz,  136.  in  prohibition,  where  the  power  to  de- 
mise seems  to  have  been,  admitted,  'though  the  case  was  decided 
upon  a  fault  in  tlie  declaration.  In  Nelson  v.  Woodward,  Cro. 
Eliz,  188.  249.  it  was  holden,  that  a  grant  of  tidies  without  deed 
[  1218  ]  for  life  was  not  good,  though  for  years  it  might  be.  In  Howies  y. 
Bayjield,  Hob.  176.  it  was  holden  that  an  agreement  for  tithes 
during  incumbency  without  deed  was  not  good.  In  Honeycombs* 
Svoete,  Cro.  Ja.  668.  it  was  ruled  that  a  parol  agreement  to  retain 
tithes  for  years  was  good*  And  upon  the  audiority  of  this  cbm^ 
it  was  determined  in  Penwood  v.  Evans,  1  Lev.  24.  that  a  parol 
contract  to  retain  was  good.  In  Breamer  v.  Thornton,  Hardr. 
204.  there  was  a  different  determination  in  this  court,  viz.  that  a 
parol  agreement  to  retain  was  not  good  for  more  than  a  year. 
But  in  the  present  case  there  is  more  than  a  parol  agreement.  It 
is  not  indeed  an  agreement  in  strict  form,  yet  it  is  sufficiently  re- 
duced writing;  and  there  is  no  difference  between  tithes  and  other 
property,  as  far  as  concerns  the  nature  of  the  writing  which  is  the 
evidence  of  a  binding  agreement  As  to  the  notice,  the  case  of 
Breamer  v.  Thornton  only  shews  when  tlic  notice  is  too  lat^  and 
nothing  more.  This  and  the  other  case  both  allude  to  the  cultiva- 
tion on  the  faith  of  the  agreement.  The  present  rule  respecting 
farm  moduses  is  a  modern  introduction,  founded  upon  reason  and 
convenience.  The  notice  in  the  case  of  tithes  was  formerly 
grounded  on  the  rule  as  to  notice  upon  a  mere  tenancy  at  will.  Why 
should  we  not  make  it  analogous  to  the  modern  improvement  of 
>  notices  on  tenancy  for  years  ?  The  dissent  of  Mr.  Baron  Perroi 

in  the  case  of  Glasse  v.  Caldwall,  the  opinion  given  by  Mr.  ffiZ- 
braham,  and  the  constant  practice,  are  all  very  material  circum- 
stances. 

As  to  the  subject  of  the  tithe  in  this  case,  our  objection  is,  not 
that  things  not  indigenous  are  not  tithable ;  but  that  things  not  the 
produce  of  the  soil  and  climate  are  not  tithable.     I  wish  that 


(a)  3  "Wood'b  Dtcr.  5U0. 
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Mr.  iSfo// bad  puslxed  his  argument  a  little  &rther,  and  suppos^      1781. 
the  cold  hand  of  the  vicar  to  have  been  thrust  into  the  hot-house: 


would  the  plants  have  been  so  far  nourished,  as  to  become  matters  t. 
of  common  use  ?  There  is  a  great  difference  between  the  plant  in  ^o'^" 
the  hot*house  in  an  artificial  state,  and  afterwards  when  naturalized 
to  soil  and  climate.  It  is  quite  new  to  demand  tithes  of  things  of 
this  sort;  it  would  suffocate  such  improvements,  and  be  the  most 
impolitic  thing  in  the  world ;  besides  they  are  not  in  their  pr^ 
sent  state  matters  of  profit  As  to  ingrafted  trees,  many  of  them 
fail :  of  what  then  are  the  tithes  to  be  taken  ?  of  all,  or  which  -— 
of  fruit  and  trees,  or  not? 

Lord  C.B.  —  This  cause  has  undergone  great  examination  and 
discussion  ;  though  the  &cts  are  plain  and  dear.  The  original  bill 
is  brought  by  AdumSj  assignee  of  a  lease  under  the  vicar  of  JKm- 
singtoTif  for  the  tithes  of  nurseries  and  gardens.  The  vicar's  title  [  1219  ] 
by  endowment  is  clear ;  but  the  defendants  say  he  is  not  entitled 
to  demand  tithes  in  kind,  because  of  a  binding  agreement  for  a 
composition  to  continue  during  incumbency ;  and  they  file  a  crp8s*> 
bill  to  establish  this  defence  by  compelling  a  demise  accordingly, 
with  a  little  variation  between  the  case  of  the  nurserymen  and  that 
of  the  gardeners.  As  to  the  nurserymen  the  evidence  arises  from 
four  receipts.  First  «of  1771  has  added  to  it,  *^  agreed  for  8^.  6^ 
per  acre  for  every  year  hereafter."  Second  of  1772  for  **  as  by 
agreement"  Third  given  to  another  person  in  1772,  '*  as  by  agree- 
pient"  Fourth  to  another  in  177S,  ^^  as  by  agreement"  FifUi  at 
a  less  sum,  '^  in  future  as  for  other  nursery  grounds."  And  it  is 
insisted,  that  this  is  an  agreement  on  behalf  of  all.  It  is  necessary 
that  af  agreement  to  be  executed  by  a  court  of  equity  should  be 
plain  and  clear;  and  this  is  a  great  ground  of  the  statute  of  firauda. 
Now  it  is  said,  ^^  every  year  hereafter"  must  mean  during  the  con- 
tinuance hereafter.  But  the  intent  must  be  taken,  among  other 
things,  firom  the  subject  matter  of  the  agreement  Here  the  sub- 
ject was  continually  changing.  This  does  not  appear  then  certainly 
and  conclusively  to  be  a  permanent  agreement  during  the  whole 
incumbency.     If  this  does  not,  the  rest  are  still  less  so. 

As  to  the  gardenelrs,  there  is  more  evidence  for  them,  if  not 
contradicted.  There  are  two  receipts,  both  in  1772;  the  one 
^'  Qgreed  in  future  to  pay  for  thirty-one  acres  and  two  roods :"  the 
other,  "  agreed  in  future  at  6s.  per  acre  for  35  acres."  These 
are  explained  by  an  instrument  dated  seven  days  after,  signed  by 
Dr.  JVaUer,  agreeing  to  take  a  certain  sum,  "  provided,  if  present 
cultivatjion  altered,  void  —  if  continued,  binding  and  preparatory  to 
a  lease."  Undoubtedly  this,  being  made  by  HtUchins  for  the  rest, 
is  a  binding  agreement  for  a  lease.  What  answer  is  given  to  this? 
Why,  tliat  it  was  never  accepted  by  Hutchinsy  but  rejected  by 
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1781,     biiDf  saying  he  would  agre^  only  for  a  year.    This  agreemetit 
thereupon  was  carried  back,  and  a  new  one  prepared  for  one  year 
V,        onlyf  which  was  signed  by  both  the  parties.   As  to  the  two  receiptSy 

ir«tfm  notwithstanding  the  memorandum  at  the  bottom,  yet  it  is  in  proof 
that  at  their  next  paymeai  they  both  declared  they  would  not  ecm- 
tinue  to  pay  so  much,  and  that  he  should  take  his  tithe  in  kind« 
The  agreement  therefore  was  not  binding  in  the  consideraaon  of 
the  parCieB  themselves.  On  the  delivery  of  the  notice  to  Hutekku^ 
he  only  said,  he  was  sorry  they  were  disturbed,  but  expressed 
nothing  about  a  binding  agreement.  I  am  satisfied  therefore,  thaty 
as  to  the  nurserymen,  there  is  not  sufficient  evidence  of  an  agre&« 
[  1220  ]  ment;  and  as  to  the  gardeners,  it  is  falsified.  As  to  the  nursery- 
men, if  there  had  been  more  evidence,  there  would  have  been  a 
doubt  on  what  ground  their  daim  could  have  been  founded.  As 
to  the  gardeners,  indeed,  it  is  expressly  said,  <*  for  a  lease,"  and 
therefore  plain.  But  as  to  the  nurserymen,  how  or  why  is  an 
agreement  not  binding  in  law  to  be  executed  in  a  court  of  equity? 
a  lease  does  not  even  Bsppeai  to  have  been  in  contemplations  which 
would  have  made  a  great  difierence. 

Are  then' the  compositions  actually  determined  by  the  notice 
which  has  bem  given  ?  There  was  much  uncertain^  in  this  learn- 
ing till  the  case  of  Oiasse  v.  CaldwalL  But  it  is  unnecessary  to 
discuss  that  case  now;  for  it  comes  within  the  case  of  Humer. 
Wright^  for  the  defence  u  an  adverse  tide,  and  there  is  no  diflbr* 
enoe  between  insisting  upon  a  vtoAtf  and  a  binding  composition. 
The  present  case  indeed  is  stronger,  because  it  is  accompanied 
with  a  cross  bill. 

It  remains  then  to  see^  whether  the  matters  in  qnesticm  nft 
tilhahle.  A^  to  melons,  pines,  &c.  I  know  not  how  to  draw  any 
line  between  them  and  other  produce  of  gardens.  What  is  die 
tilhe  of  gardens?  It  is  predial.  The  notion  of  artificial  bei^  and 
soil  would  exclude  ahnost  all  the  produce  of  gardens :  things  rnsed 
under  glasses  are  raised  in  an  artificial  soil.  But  they  must  all  be 
subject  to  the  same  rule»  Inoculation  to  be  sure  is  a  work  of  art; 
but  art  and  expence  used  will  not  make  any  difference. 

Eyre  B»-*-The  case  on  Ae  pairtef  the  lessees  is  plain.  The 
lyMWrtiinn  then  is,  whether  the  defence  is  siAcient?  1st,  Is  the  trnth- 
position  bindii^?  As  to  the  nurserymen  it  is  too  unoertma.  As 
U>  the  gardeners,  it  ia  exposed  to  the  same  objection;  or,  if  it  be 
takea  on  the  act  ofHiUekins,  then  it  is  contradicted.  To  femid  a 
decree  of  the  court  for  a  specific  execution  of  an  agreonent,  it  is 
necessary  that  the  agreement  should  be  made  out  to  be  dear  and 
certain.  In  this  case  it  is  not  so :  it  is  ambiguous  and  loos^  it  msf 
mea&  *^  so  long  as  both  parties  please.''  I  conjecture  that  Dr.ff^ 
kr  did  intend  to  i^gree  for  his  incumbency ;  but,  if  he  did  so  intends 
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that  does  not  prove  that  be  did  actually  agree,  and  that  ail  the     1791. 

other  parties  did  so ;  and  there  is  no  proof  of  any  such  agreement   

on  the  part  of  the  nurserymen  and  gardeners.    It  is  dear  then,        y^ 
that  the  cross-bill  must  be  c|'smisaed  as  totally  groundlessy  and  I     flatter. 
think  it  should  be  so  with  costs.    Indeedf  if  the  fact  bad  been 
other  than  it  is,  I  am  doubtful  bow  the  law  would  have  been :  for 
tbough  the  agreemept  would  have  been  good  as  to  time  past,  yet 
I  am  not  satisfied  that  a  court  of  equity  can  give  validity  to  an 
agreement  by  parol,  where  the  subject  would  have  only  passed  by  [1221  ] 
deed.     Here  then,  these  cpmpositicms,  tbough  subsisting  during 
incumbency,  yet  are  only  annual,  being  by  parol.     But  this  only 
obiter ;  J  mean  not  to  deGada 

As  to  the  second  point  in  the  original  bill,  the  insufficienqr  of  the 
notice;  I  agree  that  Hume  v.  Wright  is  decisive  that  no  notice  is 
necessary.  Tberej  the  defence  set  up  was  an  adverse  titles  vts.  a 
modus.  This  is  a  disclaimer  of  that  relation  out  of  which  a  nedee 
becomes  necessary,  by  analogy  to  the  case  of  nodce  as  to  teaanta 
in  ejectment.  But  it  is  said,  that  the  modus  wis  perpetual,  and 
that  the  composition  in  this  ca^e  is  not  so.  But  it  is  so  as  to  the 
vicai*;  and  there  is  no  difierence  in  reason.  Nor  are  there  a^y 
difficulties  attending  this  decision;  for  these  i^reements  do  not 
much  resemble  demises  of  bouses  or  lands.  They  are  merdy 
another  mode  of  taloo^  the  thing.  Nor  doea  it  occur  how  it  can 
much  affect  the  raising  of  the  produce,  if  the  value  be  fiiir.  But 
occasional  inconveoiei^cies  are  aq  ground  for  general  rules  of  law. 
I  think  the  decision  in  Glasse  v.  CaldwaU  the  better  opinion.  It  ia 
best  to  adhere  to  the  old  rule^  where  a  new  one  cannot  be  made 
without  great  diffipuj^^     But  this  J  throw  out  only  obiter. 

As  to  the  la^  ol:yectips^  hot-house  plaiits,  &cw  are  certainly  not 
exempt.  The  like  hardships  oo^ttrred  in  wastes,  madder,  &c.;  hd% 
an  act  of  parliament  wa^.  necessary  to  ezdudie  ibe  right  of  this  pa)P« 
soQ.  The  genei^al  rulc^  is  cWar;  and  the  ineonveniendea  attending 
it  are  not  so  gre^;  w4  nMUual  inooQveniendea  will  suggest muiml 
moderation.  If  not,  a  court  of  justice  oanoot  bdp  it. 
Hotham  B.  of  the  same  opinion. 

The  court  therefore  ord^ored  that  it  ahould  bet  yeferrsd  to  the 
Depn^  B,emem.l^ny\pey,  to  take  an  account  of  what  waa  due  to 
the  plaintiff  fnuo,  the,  defendants  for  aU  the  tithes  in  kind  de« 
manded  by  hin^  and  t^  ufual  directions  were  given  for  taking 
the  account,  and  that  all  the  defendants  in  the  original  caoie 
should  pay  to.  th^e  plaintiff  hb  costs  of  the  suit  to  that  time  lo 
be  taxed;  and  the  court  further  ordered,  that  the  cross-bill  shonU 
be  dismissed  with  costs,  to  b^  taxed  for  the  several  defeodanta  m 
the  cause. 
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1781.         From  this  decree  there  was  an  appeal  by  Hewitt  and  six  others 
^^^     to  the  House  of  Lords,  upon  the  following  grounds :  ' 

V.  1.  It  having  been  admitted,  that  the  appellants  had,  under  some 

^  3^Q^*  agreement,  paid  Dr.  Waller  compositions  in  lieu  of  their  tithes  for 
P.C.  64.  every  year  from  Michaelmas  1771  to  Michaelmas  1777  inclosivei 
T^Im^^N  ^^^^^'^^  although  Dr.  Waller  might  have  a  right  to  determine 
the  compositions,  yet  he  could  not  do  it  without  a  reasonable 
notice  to  the  parties  ^  and  the  appellants  contend,  that  die  notices 
which  are  mentioned  in  the  pleadings  to  have  been  given  for  deter* 
mining  such  composition,  and  for  taking  the  tithes  in  kind,  un- 
less a  new  agreement  was  made  with  the  doctor's  real  or  nominal 
lessee,  were  unreasonably  too  short,  and  therefore  insufficient  for 
that  purpose.  The  notices  given  by  the  doctor  and  his  assignee 
were  three  in  number;  the  first  was  given  on  September  12th, 
the  second  between  the  20th  and  27th,  and  the  third  upon  the 
29th  of  the  same  month ;  all  these  notices  affect  to  put  an  end  to 
the  composition  from  the  Michaelmas-day  then  next  The  interval 
between  the  earliest  notice,  and  the  day  on  which  it  was  to  take 
place,  is  not  three  H^l^s.  It  is  established,  that  a  tenancy  from 
year  to  year,  in  the  case  of  farms,  cannot  be  determined  by 
the  landlord  without  six  months  notice  prior  to  the  end  of  the 
tenant's  year;  and  it  is  conceived  that  tithes  have  repeatedly  been 
hdden  to  stand  in  this  respect  upon  the  same  footing  with  corporeal 
property.  It  seems  reasonable  that  either  party  intending  to  put 
an  end  to  such  a  composition,  and  to  pay  or  require  payment  of 
tithes  in  kind,  ought  to  give  a  longer  notice  of  that  intention,  par- 
ticularly so  where  the  notice  is  given  to  the  tenant  that  he  may 
be  the  better  enabled  to  adapt  the  mode  of  his  cultivation  to  the 
nature  of  his  tenure.  It  cannot  be  disputed,  but  that  in  theexer- 
cise  of  that  discretion,  which  every  man  has  a  right  to  exercise, 
-and  every  prudent  man  will  exercise,  as  to  the  mode  of  agriculture 
most  likely  to  be  beneficial  to  him,  it  is  of  importance  to  him  to 
know,  whether  he  is  to  set  out  his  tithes  in  kind,  or  to  pay  a  pecu- 
niary composition  in  lieu  of  them;  and  to  conceal  an  intention  to 
put  an  end  to  such  a  composition,  (continued  uninterruptedly  for 
six  years,  under  a  supposed  agreement,)  and  thereby  delude  a  man 
into  a  belief  that  it  is  to  continue,  appears  to  be  unreasonable  and 
unfair  conduct  on  the  part  of  the  lessor,  of  which,  it  is  presumed, 
a  court  of  equity  ought  not  to  admit  him  to  avail  himself.  It  is  a 
fact,  that  every  landlord  thinks  himself  obliged  to  give  a  much 
longer  warning  to  his  nurseryman  tenant  when  he  means  to  deter- 
mine his  holding  than  he  does  to  the  common  farmer :  the  usagie 
has  certainly  been  to  give  the  nurseryman  three  years  notice.  If 
the  notice  were  insufficient,  the  account  ought  not  to  have  been 
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directed;  Dr.  WaUer  and  his  lessee  would  then  be  ehtided  to  the     1781. 
composiuon  only  during  the  litigation,  and,  consequently,  the  re- 
spondent's  bill  would  have  been  dismissed.  t. 

2.  The  decree  directs  an  account  of  hot-house  and  green-house     ^^'^^^ 
plants.     It  is  conceived  that  these  are  not  tithable  in  point  of  law« 
If  they  can  be  ascribed  to  any  class  of  tithes,  it  must  be  to  that  of 
predial  tithes,  the  definition  of  which  is,  that  they  arise  merely  and 
immediately  out  of  the  ground.      The  plants  in  question,    it  is 
well  known,  are  not  the  produce  of  the  soil  of  thb  country ;  a  cli- 
mate and  compost  must  be  procured  to  keep  them  in  .a*  state  of 
vegetation ;  they  do  not  grow  in  the  earth,  nor  derive  their  suste-  . 
nance  from  thence ;   some  of  them  cannot  by  any  art  be  propa* 
galed  in  this  country :  and  as  to  pine-apples,  one  of  the  principal 
exotics  that  can  ever  produce  profit  to  the  parson  by  their  suc- 
cessful increase,  it  is  conceived,  they  cannot  be  deemed  tithable^ 
when  it  is  considered,  that  the  skill  and  labour  of  several  years  is 
absolutely  necessary  to  be  bestowed  upon  them,  in  order  to  bring 
them  to  maturity,  independent  of  the  Very  great  expence  of  hot- 
houses of  the  different  classes,  tan,  fire,  &c.;  that  they  are  nurtuifed 
in  pots  from  the  first  moment  of  <  their  existence  to  the  final  period 
of  it ;  are  removed  firom  one  successive  house  to  another,  its  they 
make  their  slow  approaches  to  edible  perfection,  which  is  only  at- 
tainable by  the  skilful  management  of  artificial  heat;    that  they 
never  communicate  with  the  natural  earth,  and  very  often  in  their 
last  stage  to  maturity  are  mere  resiants  for  a  few  months  only  in 
that  parish  where  they  are  cut ;  that  they  are  actually  a  commercial 
merchandize,  are  daily  bought  and  sold  in  their  various  stages  to 
perfection,  and  a  great  part  of  them  actually  propagated  in  one 
parish,  nurtured  in  the'  succession  houses  of  a  second,  and  very 
frequently  pushed  into  fi-uit,  ripened,  and  cut  in  a  third  or  fourth 
parish.     Every  argument  respecting  pine-apples  may,  with  equal 
propriety   be  applied  to  orange-trees,    with  this  additional  cir- 
cumstance, that  the  orange-tree,  in  the  first  instance,  costs  the  im- 
porter nearly  half  as  much  as  he  sells  it  for  when  arrived  to  per- 
fection, after  many  years  expensive  cultivation,  exclusive  of  thirty 
per  cent,   duty  paid  on  the  importation.      These  facts  are  well 
known  —  uncontrovertible;    and  it  is  scarcely  necessary  to  say, 
that  if  the  payment  of  tithes  for  exotic  plants  in  general,  (great 
numbers  of  which  are  annually  imported  into  this  kingdom  at  a  very 
heavy  expence,  besides  freight  and  duty,)  including  pine^apples, 
orange-trees,  &c.  is  to  be  added  to  the  expence  of  cultivation,  there 
must.be  an  end.  to  that  species  of  horticulture.— -  The  appellants 
fiirthjer  presume,  that.sudi  trees  and  hot-house  plants,  as  actiuUy  [  1224  ] 
grow  in;  the.  soil,  but  would  not  there  grow  without  artificial  beat, 
are  not  the  proper  subject-matter  of  tithing.    And  with  respect  to 
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1781*     all  other  species  of  nursery  trees,  which  are  bought  hi  one  parish, 

^^^     remain  bat  a  Utde  time  in  a  secoild,  and  are  porchased  by  a  custom 

▼.        mer  living  in  a  thuxl,  and  firequently  undergo  a  greater  number  of 

^'''^'     removafa  before  they  are  ultimately  planted  for  use ;  it  is  humUjr 

conoeived,  that  the  respondent  is  not  well-founded  in  contenduig, 

that  diey  are  subject  to  pay  a  full  tenth  of  their  whole  Taloe  upolf 

each  removal  from  otie  parish  to  another. 

8.  It  may  possibly  be  said  (for  it  has  been  r^ied  on)  that  ther^ 
was  no  evidence  of  the  culthration  of  these  jiUtnis.  If  that  be  so, 
yet  sorely  there  was  enough  t6  have  induced  <he  Murt  to  have  di- 
rected the  proper  officer  to  have  incjuuvd  info  and  to  kave  stated 
the  nature  of  the  ctilture,  with  the  uncommonly  hoavy  expend^ 
necessarily  attending  it,  before  they  had  pfoeeeded  to  decree  tfce 
pajrment  of  tithes*  Thef  b31  (ifOer  alia)  demanded  thef  tillMs  of 
pines,  melons,  grapes^  hot^house  plants,.  &c  the  appellants  resisted 
the  demand,  and  insisted  thqr  were  liot  tkhifcle;  the  decree  has 
nevertheless  directed  an  account  generally,  and  pajrmeot  of  idl  the 
species  of  dthe  demanded^  Suppoising  the  court  ooold  not  takef 
judicial  notice  of  thai  which  aU  manUod  imows,  (which  is  a  positiottf 
not  to  be  admitted,  and  untrue  in  many  instances,)  yet  surdy  private 
knowlege  of  a  notorious  usage  mi^  have  dictated  an  enquiry^ 
which  would  have  given  judicial  knowledge. 

4.  Because  the  decree^  by  directing  an  aeoeiiait  gmerally,  hath 
declared  the  respondent  to  be  entitled  to  every  tenth  exotic  plan^ 
and  to  every  tenth  pineapple  and  orange-tree,  without  the  least 
regard  to  the  original  expenee  of  purchase,  which  sometimea  comes 
lo  a  third,  and  often  to  hidf  the  expenee  for  which,  wfaeft  ripened 
or  brought  to  perfectio%  they  are  9(Ad  at  the  market,  indep^dent 
of  the  very  large  eoqpence  ef  hot-houses,  an  ei^pence  totally  un- 
known in  the  cultivadon  of  any  of  the  predial  tithes  of  this  covtMrfi 
therefore  it  is  Irambljr  submkted,-  that  the  deeree  ought  at  least  to 
have  direoled  the  officer  in  taking  five  account,  to  have  made  BSt 
allowatloea  for  the  very  heavy  expences  peculiarly  attending  thit 
eukraition  of  exotics,  and  not  to  have  decreed  an  account  gieneral^^ 
wliidl,  if  so  taken,  must  do  apparent  injustice  to  the  appellant^; 
wherefore  the  decree  ought  also,  it  is  humbly  contended,  to  be  r^ 
versed  or-  voried. 

f  I9f  5  ]  The  Case  of  Ike  Bespondeni. 

In^  the'  dlscrile^  pMlounoed  by  the  court  of  Exchequer  in  the 
original  ciiute^^all  the  parties  have  acquiesced,  except  the  s^^pel^*' 
lants,  who  sedm  to  admit  (what  is  most  clearly  proved  in  the  c&ui^ 
by  llieir  own  acts  end  declarations)  that  no  agreement  was  vMtt 
beDR^een  any  of  them  and  Dh  WaUer^  which  was  or  was  not  inteiided 
Hi  be  permanent  during  his  incumbency,  although  thiey  bad  severally 
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by  their  answers  claimed  tbe  benefit  of  such  an  agreementi  and  178U 
have  thought  proper  to  appeal  to  the  House,  alleging  in  their  peti-  Adam 
tion  of  appeal,  that  they  conceive  themselves  aggrieved  by  the  de-  j*-^ 
cretal  order  of  the  court  of  Exchequer,  inasmuch  as  it  having  been 
admitted,  that  the  i^pellants  had,  by  virtue  of  some  agreement, 
paid  to  the  said  James  Waller  compositions  for  and  in  lieu  of  their 
reflective  tithes  from  Michaelmas  1771  to  Mtchaebnas  1777  indu* 
sive;  that  the  said  several  notices  in  the  pleadings  in  the  cause 
mentiooed  to  have  been  given  for  determining  such  compositions, 
and  for  taking  the  tithes  in  kind,  were  short  and  insufSdent  notices 
for  that  purpose ;  and  that  therefore  the  respondent's  bill  ought 
to  have  been  dismissed,  as  against  the  appellants ;  but  that  sup- 
posing such  notices  were  good  and  sufficknt,  yet  that  such  part  of 
the  said  decree  is  erroneous^  as  directs  an  account  to  be  taken  of 
what  is  due  to  the  reqxmdent  from  the  appeUants  for  tithes  of 
pines,  melons,  and  hot-house  plants,  green-house  plants,  exotic 
plants,  shrubs,  trees,  or  roots,  purchased  by  them,  and  sold  agyun 
without  having  made  an  increase  in  number,  inasmuch  as  the  ag^ 
pellants  apprehend,  that  several  of  the  said  matters  and  things  are 
not  in  their  nature  tithable,  and  that  others  of  them  are  not  tithaUa 
in  kind ;  and  that  therefore  the  appellants  conceive  that  the  saul 
decree  is  erroneous^ 

But  the  respondent  humbly  insists  that  the  said  decree  is  just  and 
right  for  the  following  (amongst  other)  reasons : 

!•  Because  the  prindples  upon  which  notice  is  required  by  law, 
in  order  to  determine  demises  of  lands  or  houses,  or  even  of  tithes^ 
do  not  iqpply  to  cases  of  compositions  paid  for  tithes,  the  payment 
of  sudi  compositions  being  only,,  it  is  apprehended,  in  consideration 
of  law,  a  mode  of  rendering  the  tithes.  The  true  ground  upon 
which  the  law  requires  notice  to  determine  such  demises  is  the  pre- 
swied  intention  of  the  parties,  the  law  inferring,  firom  the  obvious 
convenience  of  notice  to  the  parties,  that  both  intended,  that  i£ 
either  should  be  desirous  to  determine  the  relation  subsisting  betweem  [  1226  ] 
them,  he  Aould  give  the  other  a  reasonable  notice  of  his  purpose; 
but.thelaw^  considering  compositions  for  tithes  as  being  in  all  caset 
eqpaL  in  value  to  the  tithes  compounded  for,  or  rather  as  tithet 
rendered  in  value,  though  not  in  spede,  deems  it  equally  convenient 
to  the  par^  who  is  to  account  for  the  tithes  to  pay  them  in  sped^ 
as  to  render  them  in  valuer  and  cannot,  therefore^  consistently  with 
its  own  principles,  infer  that  the  parties  to  such  a  contract  (to  render 
tithes  in  value  and  not  in  specie)  intended  that  notice  should  be 
necessary  to  determine  it,  unless  the  parties  express  that  intention 
in  a  written  agreement 

2.  Because  the  want  of  notice  to  determine  compositions  for 
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1781.  tithes  18  not,  in  fact,  attended  with  inconveniendes,  which  the 
^^J^Z!7  1a^»  hy  requiring  it,  meant  to  prevent  in  the  case  of  landlords  and 
▼.         tenants. 

roller.  g^  Because,  though  it  has  been  urged  that  such  notice  is  reason** 

ably  required,  inasmuch  as  if  the  party  who  is  to  account  for  the 
titjies  had  received  it,  he  might  have  changed  the  mode  of  cultivating 
the  land  which  yields  the  tithes ;  it  is  submitted,  as  an  answer  to  such 
an  argument,  that  notice  admitted  to  be  reasonable,  would  scarcely, 
in  any  case,  be  received  for  so  long  time  before  the  determination  of 
the  composition,  as  to  enable  the  party  receiving  it  to  change  die 
mode  of  husbandry  or  culture,  or  the  nature  of  the  produce,  if  he 
had.  the  power  of  changing  it,  which  in  most  cases  he  ha^  not ;  in 
die  present  case,  where  the  produce  of  nursery-grounds  is  raised 
in  succession,  year  after  year,  notice  admitted  to  be  reasonable  would 
not  enable  the  nursery  gardener  to  change  the  mode  of  cultivating 
die  ground. 

4.  Because,  though  notice  has  been  formerly  stated  to  be  reason- 
able, that  the  party  receiving  it  may,  if  he  shall  think  fit,  suffer  his 
lands  to  be  wholly  uncultivated,  it  is  presumed  that  such  an  argu- 
ment will  not,  in  modem  times,  be  ofiered  to  a  court  of  justice. 

5.  Because  it  hath  been  settled  by  many  decisions  in  former  eases, 
that  nodce  given  one  week,  or  at  any  time  before  the  end  of  the 
year  for  which  the  composition  was  made,  is  notice  folly  sufficient 
in  law. 

6.  Because,  in  fact,  the  appellants  had  sufficient  notice,  from 
what  passed  at  some  or  one  of  the  meetings  holden  previous  to  the 
time  when  the  first  written  notice  was  given  to  them,  as  well  as 
from  the  written  notice  or  notices  in  foct  given  of  the  incumbent's 
intention  to  determine  these  compositions. 

[  1227  ]  7.  Because,  if  the  notices  given  were  not  sufficient,  yet  the  ap*' 
pellants  having  severally  insisted  that  these  compositions  could  not 
be  determined  but  with  the  incumbency  of  the  vicar,  have  thereby 
disclaimed  the  only  relation  to  the  incumbent  or  his  lessees,  which 
could  possibly  entide  them  to  receive  or  require  notice  from  either. 
By  this  adverse  claim  they  have  declared  that  notice  is  notneoessary.' 
Notice  is  not  necessary  to  determine  a  tenancy  at  will,  where  the 
tenant  sets  xxp  a  title  adverse  to  that  of  his  landlord.  If  any  of 
these  temporary  compositions  had  been  pleaded  as  a  modtts^  it  is 
apprehended,  upon  the  authority  of  an  adjudged  case,  that  the  party 
pleading  it  as  such  could  not  avail  himself  of  the  want  of  notice' ta 
determine  it ;  and  a  plea  of  a  permanent  agreement,  daring  faicum- 
bency,  is  as  inconsistent  with  the  relation  which  makes  notice  ne« 
cessary,  as  a  plea  of  a  modus  is.  The  appellants  do  not  (and  against 
the  real  truth  so  fully  established  by  the  evidence  in  these  causes^ 
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they  could  not)  congider  themselves  as  aggrieved  by  so  much  of     1781. 
this  decree  as  proceeds  upon  the  fact,  that  these  composiUons  were     ^^^ 


only  temporary.  t. 

8.  Because  it  is  apprehended  that  pinesy  melons,  hot-house  plants,     ^^^'^^ 
green-house  plants,  and  exotic  plants,  shrubs,  trees,  or  roots,  pur- 
chased and  sold  again,  without  having  made  an  increase  in  numbeTf 

or  which  are  raised  in  common  gardens,  or  elsewhere,  for  sale  in  the 
market,  are  titbable  in  their  nature,  and  tithable  in  kind. 

9.  Because  it  may  be  shewn,  that  the  arguments  which  are  drawn 
from  the  expence,  difficulty,  and  artificial  mode  of  raising  these 
productions,  and  from  the  nature  of  the  soil,  climate,  and  plaoe% 
in  which  they  are  produced,  and  are  urged  to  prove  that  they  are 
not  tithable  matters,  or  not  tithable  in  kind,  would  equally  serve 
to  prove  various  other  vegetable  productions  not  tithable  or  not ' 
tithable  in  kind,  which  have  always  been  admitted  to  be  so;  and 
would  tend  to  prove,  that  the  same  productions  might  be  reason- 
ably deemed  tithable  in  some  parts  of  the  kingdom,  which  could  not 
be  so  considered  in  other  parts  of  it,  which  would  perhaps,  in  a  great 
measure^  serve  to  prove  (if  not  much  qualified)  that  most  vegetable 
productions  are  not  tithable  matters. 

10.  Because,  if  exotics,  as  such,  are  not  tithable  matters  in  this 
country,  (the  vegetable  productions  of  which  are  believed  not  to  be 
indigenous,  except  in  some  few  instances,)  the  land  would  scarcely 
yield  any  tithable  matter. 

11.  Because,  if  it  is  inconvenient  that  productions  of  this  sort,  C  ^^^8  ] 
raised  for  sale  in  the  market,  should  be  deemed  tithable,  or  tithable 

in  kind,  (which  inconveniences  in  the  present  case  the  conduct  of 
the  appellants  has  occasioned,  the  incumbent  having  been  always 
willing  to  accept  a  reasonable  composition  an  acre,)  such  inconveni-^ 
ences  can  be  remedied  only  by  an  act  of  the  legislature,  and  cannot 
be  remoeed  by  those  who  in  their  judicial  characters  and  capacities 
are  only  to  declare  what  tlie  law  now  is. 

12.  Because  it  has  been  long  settled,  that  plants,  shrubs,  trees^ 
fruits,  and  roots,  planted  and  raised  in  nurseries,  and  sold  out  again, 
without  having  made  an  increase,  are  tithable  in  kind ;  and  it  is 
reasonable  that  they  should  be  so  considered. 

After  hearing  counsel  upon  the  following  prdiminary  point, 
^  Whether  the  notice  given  was  a  sufficient  notice  to  determine  a 
composition  for  tithes ;"  Lord  Mansfield  addressed  the  House  in 
the  following  manner : 

My  lords ;  in  this  case  there  was  a  composition  from  year  to  A  notioi 
year,  and  that  composition  had  continued  for  four,  five,  six,  or  seven  S^Tth  of 
years.    The  vicar  gave  the  appellants  notice  upon  the  8th  SepiembeTf  Sejttember 

it  not  niffl* 
vicmtodeteiniineacoftipoRtioaforUthesfitmi  JMT  toyeiyr  th«  oonpoHtion  commfiidiig  on  tlis  SNNh 
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to  determine  that  composition}  as  from  the  Michaelmai^dajf  fbIIo«r« 
ing,  for  the  ensuing  year,  and  he  brings  his  bill  for  tithes  in  kind- 
for  that  year. 

The  iirst  objection  is,  that  he  has  not  determined  the  agreement^ 
because  he  has  not  given  a  reasonable  notice;  and  if  that  objection 
is  sufficient,  there  is  an  end  of  the  cause:  the  bill  must  be  dismiss- 
ed; the  decree  must  be  reversed.  Tiie  arguments  to  over-rule 
the  objection  are,  *^  that  no  notice  was  necessary ;"  or,  if  it  was, 
^  that  the  parishioners  had  done  something  in  this  case  that  pre- 
cludes them  from  making  that  objection  ;"  tor  they  have  insisted 
upon  the  construction  of  the  agreement  (in  general  words,  it  is  to 
accept  a  composition  from  year  to  year,  without  limiting  any  time). 
They  have  said,  the  true  construction  of  that  agreement  is  *'  during 
his  incumbency^  There  arises  another  objection.  "  If  you  prevail, 
and  it  is  not  during  the  inatmbenci/j  you  have  not  given  sufficient 
notice;"  then  the  objection  is  a  question  of  law,  whether  reasonable 
notice  has  been  given  or  not.  And  the  counsel  have  been  confined 
to  that  question ;  and  they  have  not  yet  gotten  to  the  merits  of  that 
point,  which  the  noble  lord  has  argued  in  some  measure;  they  have 
not  yet  argued  that.  I  am  sorry  your  lordships  cannot  determine 
that  point :  I  wish  yon  could ;  but  the  objection  to  the  payment  of 
[  12^  3  tithes  out  of  all  these  particulars,  arises  from  the  mode  of  cultiva- 
tion. And  it  so  happens,  that  on  neither  side  have  they  gone  into 
any  proof  of  the  cultivation  ;  and  at  the  bar  they  would  not  agree 
upon  that  point,  if  your  lordships  would  have  taken  any  agreement 
from  them.  So  it  was  impossible  to  go  into  that  question.  Per- 
haps, in  this  particular  case,  the  incumbent  may  not  bring  another 
bill;  perhaps,  others  may  not  bring  another  bill;  but  in  this  state 
of  it  I  will  not  say  one  word  againt  the  arguments  the  noble  lord 
has  used ;  nor  will  I  insinuate  that  I  think  the  decree  right  upon 
that  point  I  think  there  are  many  objections :  they  all  arise  out 
of  the  mode  of  cultivation ;  but  the  preliminary  point  is,  whether 
f!he  notice  is  sufficient  ?  I  will  propose  the  following  question  to  be 
put  to  the  judges  : 

"  Whether  a  notice  given  upon  the  8th  of  September  be  a  suffi- 
cient notice  to  determine  a  composition  for  tithes  from  year  to  yeary 
such  year  commencing  upon  the  29th  of  September  ?** 

The  question  was  put  to  the  judges. 

Mr.  Justice  Gould. — The  question  is,  **  Whether  a  notice  giveil 
upon  the  8th  o? September  is  sufficient  to  determine  a  composition  iUr 
tithes  from  year  to  year,  such  year  commencing  on  the  d9th  of 
September? 

My  lords ; 

I  have  conferred  with  all  the  rest  of  my  bretliren  that  are  her 
and  thev  all  concur  in  one  and  the  same  opinion  which  I  have  tf 
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honour  to  delivci^  to  ydur  lordships,  "  Thnt  such  a  notice  is  by  no  1 7ftl. 

means   sufficient  to  determine   such  s  contract." — Decree  re-  "^^d^ 

yersed.  {a)  ▼, 
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p.  21  Geo.  III.    A.  D.  1781.    B.  R. 

Franklin  v.  Holmes^  Clerk.    [MS.] 

This  was  an  action  tried  before  Mr.  J.  Heath  at  the  lost  assizes  3.0.  seij. 
for  Oxfordy  and  on  motion  for  a  new  trial  the  report  stated  that  ^^TiMSS. 
the  pleadings  contained  three  issues.     The  first  issue  was  to  try  p.  12s.' 
whether  one  John  Pearce  and  all  his  ancestors,  whose  heir  he  then  Ui»n  an 
was,  from  time  immemorial  had  been  used  to  pay  to  the  king  aiid  rected  by  % 
bis  royal  predecessors  the  tenths  of  the  rectory  of  Warpsgrave^  and  fl^JJ^^ 
that  in  consideration  thereof  the  said  John  Pearce  and  all  his  an-  the  exist- 
eestorsy  8cc.  had  received  and  taken  to  his  and  tlieir  own  use  all  and  ^?1^ 
singular  the  tithes  both  great  and  small  arising  witliin  the  said  jud^  nwy 
parish  of  Warpsgraoe.  ^^att^ 

right  from  that  aUeged  on  the  pleadings,  if  the  jury  find  it,  without  a  special  order  for  dial  purpoae' 

The  second  issue  was  to  try,  whether  by  some  ancient  real  com*  [  12S0  ] 

position  the  owners  or  occupiers  of  lands  within  the  said  parish  had  Swa^mat 

from  the  making  of  such  real  composition  paid  the  owners  of  the  before  the 

said  tithes  the  sum  of  20/.  in  lieu  and  compensation  thereo£  sttuutemaw 

The  third  issue  was  to  try,  whether  an  ancient  tnodtis  or  pre-  be  pre. 

soriplioii  of  20/.  was  in  like  manner  paid  and  payable  for  the  said  p^^^  ^^ 

tithes.  composi- 

At  the  outset  of  the  cause  the  judge  started  an  objection,  that  the  ^.  ^„^ 
first  count  being  for  the  payment  of  tithes  in  kind,  was  incon-  sembie,  not 
sistent  with  the  two  other  counts,  and  that  the  counsel  for  the  plain-  ^'^^\ 

,  '  producing 

tiff  should  make  his  election  on  whidh  he  would  proceed.     But,  the  deed  or 
^fter  this  point  had  been  argued,  on  consideration,  he  was  convinced  2^!^?^ 
that  the  objection  was  not  well  founded,  and  therefore  waived  it.  existed.  — 
-And  though  he  was  of  opinion  at  the  time  of  the  trial,  that  John  f^^^^^ 
JPearce  being  a  layman  could  not  make  tide  to  the  tithe  in  question  Hothoram, 
either  by  prescription  or  modus  according  to  the  doctrine  laid  down  s^ry^* 
xnSlade  y.Drakej  Hob.  297.;*  yet,  as  these  objections  ap)>eared  on  Airey, 
the  record,  he  permitted  the  counsel  for  the  plaintiff  to  bring  proof  ^^^  ^^ 
in  support  of  all  the  issues.     The  counsel  entirely  abandoned  the  G<^^»rd^ 
third  issue,  and  acknowledged  he  could  not  support  the  first  issue,  •  supra 
iinless  the  Judge  would  indorse  on  the  postea  another  right  (which  in  ^^^' 
bis  apprehension  differed  materially  from  the  prescription  laid  iu  the 
dacUration)  if  the  jury  should  find  it.     But,  as  there  was  no  order 
ioT  that  purpose,  the  judge  refused,  under  the  circumstances  of  the 


(a)  On  the  point  of  notice,  see  Glnsse  v.  Cold-  S65.  On  tithes  of  hot'house  fnilLsy  and  gn>«n» 
sMfff  iupra  lOSe.  n  ,  where  the  cases  are  collected ;  liouse  plants,  see  Warml  ▼.  MlHer,  ^  ToIi«r  mb 
fm  iik0  Cc»myn's  L.  of  ilaadlord  and  Tenant,    Titbft>  184.  uifl-B,  mmt. 
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1781.     case,  to  comply  with  the  request.^    The  counsel  then  openedi  his 

^     ...      evidence  in  support  of  the  real  composition,  which  he  offered  to 

▼.         maintain  by  the  testimony  of  witnesses  in  such  manner  as  prescrip- 

BWm«.     ^j^,g  rights  are  usually  proved.     After  he  had  finished  his  opening, 

the  judge  asked  him  whether  he  had  any  evidence,  other  than  the 

proof  of  payment  by  the  testimony  of  living  witnesses,  whence  a 

presumption  might  arise,  or  an  inference  be  drawn,  that  the  com- 

.  position  in  question  existed  before  the  restraining  statute  of  13  'Eliz,; 

and  on  his  answering  in  the  negative,  the  plaintiff  was  nonsuited. 

Hcmarth^  Mofris^  and  Bearcrqfi,  of  counsel  for  the  defendant, 

contended,  that  the  first  issue  was  bad  upon  the  face  of  it,  and  that 

4  it  was  impossible  to  support  it :  that  there  could  not  be  such  a  pre* 

scriptive  title  as  was  there  assumed,  because  the  tenths  were  not 

given  to  the  crown  till  long  since  time  of  memory,  till  the  statute 

6fi/.  8.      They  insisted  further,  that  there  could  not  be  a  legal 

commencement  of  a  contract  to  pay  a  part,  as  the  tenths  were  in 

lieu  of  tlie  whole :  that  a  rector  too  cannot  be  personally  discharged 

[•1£81  ]  from  the  tenths.     Morris  cited  the  case  of  Smith  v.  Goddard  in  the 

Sopniifls.  Exchequer;  in  which,  he  said,  he  first  put  in  an  answer  insisting 

on  a  modus :  that  he  afterwards  stated  it  as  a  composition  real;  but 

that  the  court  would  not  let  him  change  his  defence  in  that  way, 

but  made  him  stick  to  the  modus. 

Lord  Mansfield. — None  of  the  issues  were  tried.     The  reason 
why  the  second  was  not  tried  is,  that  they  cannot  prove  a  real  com- 
position by  presuming  a  grant  before  13  Eliz.     But  I  am  not  satis- 
fied of  that.     The  judge  thought  he  could  not  indorse  a  different 
'  custom,  where  an  issue  is  directed  without  an  order.     It  ought  to 

be  indorsed,  and  valeat  quantum  valere  potest. 
A  rule  for  a  new  trial  made  absolute. 


P.   21  Geo.  III.    A.  D.  1781.     Scac. 

James  Jackon,  Clerk,  v.  Thomas  Walker  j  William  Moore  NewnAamj  John 
Bishop  of  Oxfordy  and  Babt.  AUen.     [Sir  J.  Skynner's  MSS.] 

S.C.  Lord  C.  B. — The  bill  in  this  cause  is  brought  by  the  plainti£^ 

Ti^*^^  who  is  vicar  of  Famham  in  the  county  of  Surn/j  for  an  account  of 
bythenamii  the  tithe  of  hops.  The  defendants  Walker  and  Newnham  are  the 
^^'^Wb^^  executors  of  George  Woodrqffe^  esq.,  who  was  lessee  of  the  rectory 
roffe.  under  the  defendant  the  bishop  of  Oxford^  as  archdeacon  of  Surry^ 

y^'®  ^^  to  which  dignity  it  is  annexed ;  the  defendant  Allen  is  an  occupier* 
is  forth-  The  bill  was  originally  brought  against  Mr.  Woodrqffe  the  lessee, 

SeT<»r^*  and  prayed  to  establish  the  right  But  it  being  revived  against  his 
has  been  executors  only,  and  the  lease  appearing  to  have  been  made  to  hiia 
cet¥e!^r  ^^^  ^^  heirs,  that  part  of  the  relief  is  out  of  tlie  question;  and  the 
•mall  titbM  bishop  of  Oaefbrd  is  become  an  unnecessary  party. 

r 


CASES.  1231 

The  plaintiff  claims  by  prescription  or  endtmrnent:  he  may  entitle     1781. 
himself  under  either.     Though  no  endowment  appears,  yet  evidence      ,^^^^ 
which  will  not  support  a  prescription  may  be  brought  to  prove  an         t. 
endowment.     Endowments  of  vicarages  have  been  in  general,  if  not       "^^^ 
all  of  them,  made  since  time  of  legal  memory.     Many  of  them  are  as  iiare  in 
lost,  and  can  only  be  proved  by  usage.     It  would  be  unreasonable  it^shi"^' 
to  expect  in  such  cases  proof  of  a  prescriptive  right ;  for  in  many  presumed 
instances  it  would  defeat  the  vicar^s  title.     And  if  the  vicar  is  per-  endowed  of 
mitted  to  supply  the  want  of  an  endowment  by  such  evidence  of  •'*  •«»»1^ 

.,,  ...  ,  Uthes  aris- 

usage  as  will  not  support  a  prescription,  the  rector  must  be  per-  i^^  a^  fo 
mitted  to  oppose  the  vicar's  claim  of  a  prescriptive  right,  either  by  ^**^*"*^ 
offering  evidence  which  proves  an  endowment,  or  by  shewing  tliat  tithes  of 
the  vicar's  evidence  adduced  to  support  a  prescriptive  right  applies  [  1232  ] 
to  an  endowment,  not  to  a  prescription.  J^nUn- 

Consider  the  evidence  in  the  present  case :  there  is  no  dispute  traduction, 
about  the  facts ;    the  question  arises  on .  the  application  of  them,  endowment 
The  vicar  has  received  tithe  of  wood,  and  all  small  tithes,  except  of  •??«•"> 
hops ;  which  tithe  has  been  divided  between  the  vicar  and  rector,  which  will 
Tithe  of  hops  in  gardens,  orchards,  and  coppice  grounds,  has  been  "*^*  wipport 
taken  by  the  vicar;  in  the  other  places  of  the  parish  by  the  rector,  tjon  maybe 
who  has  likewise  received  tithe  of  corn,  srain,  and  hay.    The  vicar  *^<l"c«*  ^ 

.  ^  ?  .  prove  an 

insists,  that  he  is  entitled  to  tithe  of  hops,  as  a  small  tithe ;  for  endow- 
he  insists,  that,  whether  the  usage  is  proof  of  a  prescription  or  an  Jhe"«ido\v- 
endowment,  it  proves  a  right  in  the  vicar  to  all  small  tithes,  ante-  ment  wiii 
cedent  to  the  introduction  of  hops  into  the  parish ;  which,  as  he  construed 
collects  from  the  evidence,  was  in  the  time  of  queen  Elizabeth,  'and  according 
subsequent  to  the  disabling  statute :  that  the  same  construction  must  ug^ge.    A 
now  be  made  as  would  have  been  made  on  the  vicar's  evidence  at  ^^ar  held 
the  time  of  the  introduction  of  hops  into  the  parish,  at  which  time  tithes  of 
the  vicar  had  received  all  small  tithes  and  that  where  the  vicar  has  ^^ingar- 
been  used  to  receive  all  small  tithes,  which  have  arisen  in  a  parish,  not  to  those 
and  a  new  tithable  matter  is  introduced,  if  it  is  a  small  tithe,  and  ^^  ^°P^. 

.  .  .  grown  in 

there  is  no  actual  endowment,  the  vicar  is  entitled  to  it.  H-ids,wUcr9 

It  is  true,  that  where  there  is  no  endowment  existing,  and  the  Jj^j^^^"^ 

▼icar  has  been  used  to  receive  all  the  small  tithes  which  have  arisen,  dure  an 

it  is  to  be  presumed  that  he  is  endowed  of^ all  small  tithes ;  and,  olTvTdence' 

consequently,  when  a  new  tithable  matter  arises  within  the  parish,  of  it  giving 

it  shall  be  presumed  to  have  been  comprised  within  the  endowment:  ^^^  ^  ' 

Sot  that  is  the  natural  and  necessary  presumption  which  arises  from  uuge  as  to 

,  ,      ,  ,  ^  thatarUcle 

snch  a  usage,  where  no  endowment  appears.  grown  in 

But,  whether  that  rule  would  have  applied  to  the  vicar's  claim,  ^^^^  ^^ 
if  his  claim  had  been  made  at  the  time  of  the  actual  introduc-  him. 
tion  of  hops  into  the  parish,  must  have  depended  on  the  evidence 
which  might  at  that  time  have  been  produced.     For  at  that  time 
perliaps  the  endowment  itself  actually  existed.     It  is  certain  that  ait     , 
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1 78 1  •  endowment  migfat  then  exist,  either  an  original  endowment,  of  tM 
jirhm  ^^gl'^^^^^oix  including  specifically  the  tithe  of  hopst  contiatenf 
▼.  with  the  usai^e  which  has  since  prevailed.  I  admit  that  the  instru^ 
mentof  1331  does  not  prove  that  the  vicarage  was  not  then  en* 
dowed.  For,  as  it  has  been  truly  said,  the  suggestions  in  a  citation 
(and  that  instrument  amounts  to  no  more)  are  not  proof  of  the 
&Gts  suggested.  It  must  likewise  be  admitted,  that  it  does  not 
C  1253  ]  Bppeatf  iix>m  any  evidence  in  this  cause,  that  the  ncarage  had  been 
then  endowed ;  or,  if  not,  at  what  time  afterwards  it  became  so. 
What  then  is  the  presumption  which  naturally  and  necessarily 
arises  fix>m  the  usage  in  this  parish  ?  It  is  not  that  the  vicar  hasf 
from  time  beyond  memory,  that  is,  by  prescrijjtion^  been  entitled  tO' 
all  small  tithes ;  for  that  is  contrary  to  the  usage  by  which  the  rector 
has  continually  received  a  |)art :  it  is  not  that  the  endenment  com- 
prized all  small  tithes ;  for  that  is  equally  contrary  to  the  usage : 
but  the  more  natural  presumption,  because  conformable  to  the  con- 
tinual usage,  is,  that  the  endowment  itself  was  made,  or  some  aug- 
mentation or  modification  of  it,  when  by  law  it  might,  and  when 
the  introduction  of  hops,  if  not  into  the  parish,  yet  into  the  country 
around  it,  made  that  species  of  tithable  matter  on  object  worthy  of 
particular  attention.  For  certain  it  is,  that  before  the  disabling 
statute  of  13  Eliz.  the  cultivation  of  hops  was  greatly  increasing. 
Whether  they  were  introduced  into  this  parish  before  or  after  that 
time  cannot  be  aJlected  with  certainty,  from  any  evidence  in  this 
cause.  The  account  is  only  by  tradition.  And  the  rector  and  his 
lessee  say  in  their  answers,  that  Uiey  believe  it  will  appear  by  de- 
positions of  witnesses,  diat  they  were  first  planted  in  ^fields  there  in 
1586;  but  no  such  de(K)sitions,  as  are  referred  to,  have  been  read 
in  evidence.  But,  if  the  fisict  really  was,  that  the  increase  of  them 
had  made  such  a  progress  in  the  parish  in  the  28th  year  of  that 
reign,  as  that  they  were  then  planted  in  Jields  there,  it  is  highly 
probable  that  before  the  13th  year  of  it,  and,  consequentiy,  before 
the  time  when  the  final  adjustment  of  the  vicar's  rights  might  have 
taken  place  there,  they  had  found  their  way  into  this  parish,  as  they 
did  at  first  into  others^  by  being  planted  in  gardens.  If  that  was 
the  case,  or  even  if  they  were  become  an  object  of  attention  there, 
though  not  actually  introduced  into  the  parish,  when  the  final  ad- 
justment was  made,  a  distribution  of  this  particular  species  of  tithe, 
conformable  to  tiie  usage  which  has  prevailed,  was  very  obvious 
and  natural ;  by  which  the  vicar  was  to  have  all  small  tithes,  witii 
an  exception  or  restriction  of  his  right  as  to  this  new  tithable  mat- 
ter :  so  much  of  which  as  should  thereafter  be  planted  in  gardens, 
orchards,  and  coppice  ground,  which  had  used  to  yield  tithe  to 
the  vicar,  was  to  be  tithable  to  him ;  and  so  much  of  it  as  should 
be  planted  in  the  open  fields  or  places,  which  used  to  produce  com. 
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and  grain,  aiul  which  had  yielded  tithe  to  the  rector,  should  be     178U 
tithable  to  him,  _  , 

*  If  an  endowment  can  be  presumed,  which  is  conformable  to  the         ▼. 
usage,  it  is  the  duty  of  the  couit  in  the  case  of  a  usage,  long  and  ♦r'^J^T^  -• 
uninterrupted  as  tlie  present  is,  to  presume  sUch  an  endowment* 
It  has  been  at  all  times  the  rule  of  the  court,  where  no  endow** 
ment  has  appeared,  to  transcribe,  as  was  pointedly  said  at  the  bar,^ 
the  usage  into  an  endowment,  if  it  can  be  done.    This  rule  must  be 
applied  with  equal  regard  and  attention  to  the  claims  of  the  rector 
as  to  those  of  the  vicar.     And  therefore  all  those  cases  which  have 
been  cited  as  authorities  in  the  argument  of  the  present  question,  to 
support  the  vicar's  claim,  are  equally  authorities  in  support  of  the 
rector's  claim,  if  the  usage  has  been  in  favour  of  it.     For  let  those 
cases  be  considered.     The  first  is  the  case  of  Franklin  v.  T/ie  MaS'  Supriear.' 
ier  and  Bretkreti  of  St.  Crossy  which  was  cited  from  Bunb,  78.     Ac- 
cording to  the  report   of  the  case   in  that  book,    the  vicar  was 
endowed  generally  of  the  small  tithes.     It  was  decreed,  that  he  was: 
thereby  entitled  to  tithe  of  hops,  though  of  growth  since  the  endow- 
ment.    If  an  endowment  was  produced,  and  it  comprized  all  small 
tithes,  there  could  be  no  question.     For  the  tithe  of  hops  being  a 
small  tithe,  whenever  hops  were  introduced  it  must  fall  within  it. 
But,  in  fact,  the  case  was  otherwise.    The  endowment,  which  bore 
date  in  1440,  did  not  in  terms  comprize  atf  small  tithes.    It  endowed 
tlie  vicar  with  the  altarage.     He  bad  been  used  to  receive  aU  small 
tithes,    and  among  them,  tithe  of  hops,    since  their  introduction 
into  the  parish,  which  had  been  for  about  twenty  years.     Under 
tliese  circumstances,  so  favourable  to  the  vicar's  claim,  the  court 
did  not,  on  the  hearing  of  the  cause,  decree  for  him  as  to  the  article 
of  hops ;  but  directed  a  case  to  be  stated  and  argued  before  them. 
What  was  the  final  determination  upon  that  point,  or  whether  any 
determination  upon  it  was  ever  made,  does  not  appear.     And  yet 
the  merits  of  the  question  seem  clearly  to  have  been  in  his  favour, 
as  he  was  endowed  of  altarage^  and  bad  been  used  to  receive  all  small 
tithes.     In  the  case  of  Wallis  v.  Pain  and  Underhiil^  Com,  QSS.^  the  Supra  749. 
question  wa3  merely  whether  clover-seed  was  a  great  or  small  tithe. 
For  the  vicar  was  clearly  entitled  to  it,  if  a  small  tithe.     And  the 
usage  as  to  that  species  of  tithe  was  in  favour  of  die  vicar,  whose 
predecessors  had  received  it  for  fifty  years.  In  the  case  of  the  Vitar 
ofKellir^onv.  Trinity  College  in  Cambridge^  which  was  in  1747,   Supra  799. 
and  is  reported  in  JVils.  1 70. ;  though  tlie  endowment  did  not  appear, 
yet  it  appeared  from  the  survey  of  Hen.  8.  that  the  vicar  was  en- 
titled to  all  small  tithes.    And  though  the  impropriator  had  received 
agistment-titlie  for  fifty  years ;.  yet,  before  that  time,  it  had  been  paid  [  1235  ] 
to  the  vicar.  In  delivering  the^'^pinion  of  the  court.  Lord  Ch.  Baron 
Parker  expressed  himself  in  terms  which  apply  very  strongly  to 
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178L     fSoA  present  case.    I^  says  he,  an  endowment  appears,  that  ia  th^ 
rule  which  we  are  to  go  by :   if  it  does  not,  usage  is  the  rule* 


yh  Therefore,  if  there  had  not  been  this  written  evidence,  the  pcoftnent 
wmer.  ^^  ^j^  impropriator  for  J^y  years  would  be  very  strong  evidence  Jbr 
him  against  the  vicar.  But  on  the  other  side  there  is  a  record^ 
which  proves  that  the  vicar  is  entided  to  aU  small  tidies.  And  the 
court  decreed  in  favour  of  the  vicar.  I  cannot  help  observing  upoo 
the  words  of  Lord  C.  B.  Parker^  who  had  had  great  experience  on 
Ais  subject,  that  if  there  had  not  been  the  written  evidence  on  the 
oidowment,  the  payment  to  the  impropriator  for  fifty  years  would 
have  been  very  strong  evidence  for  him  against  the  vicar.  And 
yet,  in  that  case,  as  in  this,  the  vicar  had  received  every  other 

Cted  Ml-     species  of  small  tithe.    In  the  case  of  Smith  v.  Huggins{a)j  which 

^••^*  was  in  the  Exchequer  m  1752,  there  was  an  existing  endowment, 
and  upon  that  endowment  the  question  must  have  been  determined. 
For  there  appears  to  have  been  no  usage  in  contradiction  to 
the  vicar*8  claim  under  the  endowment.  It  is  rather  to  be  collected 
from  the  decree,  v  which  I  have  examined,  that  the  usage  as  well  a» 
the  endowment  was  in  &vour  of  the  vicar.  The  last  case  determined 
upon  this  subject,  and  which  seemed  to  be  much  relied  on,  was  the 

8ttj^  98S.  case  of  Cartwright  v.  Bailey,  decreed  in  this  court  in  Dec.  1766.  I 
have  looked  into  the  Decree-book,  and  I  find  that  it  was  a  suit  for 
clover-seed  by  the  vicar  of  JVroxeter  in  Shropshire  agunst  two  occu- 
piers ;  to  which  the  rector  was  not  a  party.  The  vicar's  right  to 
all  small  tithes  was  admitted.  The  defendants  said  in  their  answer 
that  they  held  the  lands  as  tenants  of  the  impropriator,  and  were 

t  1236  ]  by  agreement  to  hold  them  discharged  from  payment  of  all  such 
tithes  as  belonged  to  the  impropriator.  They  did  not  contend  that 
this  species  of  tithe  had  ever  been  received  by  the  impropriator; 
but  they  insisted,  that  in  several  of  the  neighbouring  parishes  it  was 
esteemed  to  be  a  great  tithe.  In  this  case  the  decree  was  pronounced 
as  upon  a  right  to  aU  small  tithes  admitted  to  be  in  the  vicar,  and 
without  any  circumstance  to  create  any  such  doubt  on  his  title  as 
to  induce  the  court  to  think  it  necessary  to  order  the  impropriator 
to  be  made  a  party  to  the  suit. 

These  are  all  the  cases  which  have  been  referred  to;  and  it  appears^ 
upon  an  examination  of  them,  that  in  each  of  them,  where  ih&ft 


(a)  In  tiiat  case  the  bill  stated  that  plaintiff  was  the  tithe.    The  amended  bi]l  stated  the  plaintiff 

Ticar  q£  Alton  in  1740,  and  entitled  to  all  small  entitled  by  usage,  endowment,  or  otberwiae,  tolll 

tithes,  and  prajed  ^n  aooountfBr  dthe-hope.    The  snail  tithes,  except  apples,  lambsy  wool,  mtlli^- 

defendant  admitted  the  plaintiff  to  be  vicar,  but  and  pannage,      llie  evidence — the  endowment 

knew  not  his  right  to  all  small  tithes ;  admitted  out  of  the  bishop's  registry  at  WtneheUer  waa 

occupation  of  fifty  aerea  of  hops,  and  non-pay-  produced  and  rnd.     The  court  being  of  opinioBy 

inent  to  vicar,  for  that  they  were  in  no  part  of  any  that  the  plaintiff  was  well  entitled  to  all  the  small 

garden,  but  in  arable  and  meadow  ground,  for  tithes  within  the  vicarage,  except  the  apples,  Ac 

which  tithe  had  alwaya  been  paid  to  the  inqpro'  decreed  an  account  with  costs.     8  Wood's  Deal* 

priator,   and   be  held  under  ihe  impropriator's  475. 
vtum.    The  further  answer  added  the  value  of 
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was  no  other  evidence  of  an  endowmentf  or  where  the  vicar's  right     1781. 
to  all  small  tithes  was  not  admitted,  his  right  to  the  tithe  in  question   "^^^^ 
was  proved,   either  by  a  particular  enjoyment  of  that  species  of        ▼• 
tithes,  or  by  a  general  usage  of  taking  all  small  tithes ;  and  that  in 
no  one  of  them  had  there  been  a  usage  in  opposition  to  the  vicar's 
right,   except  in  the  case  of  the  vicar  of  KeUingtony   where  the 
usage  of  taking  tithe  of  agistment  had  been  both  ways,  but  the 
prior  usage  had  been  in  favour  of  the  vicar's  right,  and  tliat  right 
was  proved  by  written  evidence  of  an  endowment;    upon  which 
evidence  of  endowment,  according  to  the  report  of  the  case,  the 
decree  was  founded. 

But  it  is  smd,  that  though  the  usage  which  in  the  present  case 
has  prevailed  in  the  parish  has  been,  as  to  the  tithe  in  question,  in 
opposition  to  the  vicar's  claim,  yet  it  has  proceeded  from  a  mistake 
of  the  law. 

That  must  depend  on  the  facts.  If  from  the  iacts  in  this  case 
it  must  be  presumed  that  the  law  has  been  mistaken,  that  may 
be  a  ground  for  the  court  to  rectify  such  mistake.  But  the  court 
will  not  in  any  case,  unless  on  dear  grounds,  suppose  such  a  mis^ 
take.  Much  less  ought  it  to  be  supposed  in  the  present  case,  in 
which  it  appears,  that  in  an  acUon  brought  against  a  predecessor  of 
the  vicar  within  twenty  years  after  the  time  when  it  is  said  that 
hops  were  first  planted  in  fields,  he  asserted  his  claim  upon  the 
record  particularly  and  specifically  to  all  tithe  of  hops  throughout 
the  parish,  and  yet  that  claim,  as  far  as  appears  by  the  evidence  in 
this  cause,  has  not  since  been  insisted  upon.  Such  an  acquiescence, 
after  the  claim  had  been  m  contemplation  at  such  an  early  period, 
conld  have  proceeded  only  from  a  conviction,  that  if  it  had  been 
&rther  insisted  on,  it  could  not  then  have  been  supported.  If  the  C  1^^7  3 
usage  can  be  reconciled  to  any  right,  which  may  be  fairly  presumed, 
the  court  ought  to  presume,  according  to  the  true  principle  of 
those  cases  which  have  been  cited  for  the  vicar,  that  it  commenced 
in,  and  proceeded  from,  such  right  Claims  supported  by  long  and 
uninterrupted  usage  ought  not  to  be  lightly  done  away.  The 
argument  in  support  of  the  vicar's  claim,  which  supposes  a  mistake 
of  the  law,  supposes,  as  the  ground  of  such  mistake,  that  no  endow- 
ment of  the  vicarage,  or  augmentation  of  it,  or  any  legal  adjustment 
of  the  rights  of  the  vicar,  could  have  taken  place  after  the  time 
that  hops  became  an  object  of  attention.  If  that  is  true^  it  would  be 
an  objection  to  the  presumption,  which  the  court  would  otherwise 
be  induced  to  make.  But  it  has  been  already  observed,  that  the 
cultivaUon  and  consequential  increase  of  hops  were  become  an 
object  even  of  legislative  attention  long  before  the  disabling  statute 
of  ISthof  £//9,     The  usage  which  has  prevailed  in  this  parish 


12S7 

1781. 

Jachon 

▼. 
Walker, 
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aiFords  the  strongest  ground  to  presume  that  they  had  likewise 
become  an  object  of  particular  attention  there  before  that  time,  and 
before  the  final  division  of  the  tithes  between  the  rector  and  the 
vicar  had  taken  place.  Such  a  presumption  supposes  the  usage  to 
have  taken  its  rise  from  a  clear  right,  and  not  from  any  mistake. 
It  is  therefore  such  a  presumption  as  it  is  the  duty  of  the  court  to 
make.  And  the  consequence  of  it  is,  that  the  tithe  in  question 
appearing  to  the  court  to  belong  to  the  rector,  or  his  lessee,  tlie 
vicar's  bill  must  be  dismissed. 


S.C. 

4  WoodV 
Doer.  SOI. 
Qu.  Whe. 
ther  eYi« 
denoeof  a 
general 
right  can 
be  applied 
in  support 
cyf  an  alle- 
gation of  a 
partial 
right. 

[  1238  ] 


A  Terdict 
between  the 
person  and 
one  occu- 
pier is  evi- 
dence in  a 


upon 
the  like 
point  be- 
tween the 
parson  and 
another  oc- 
cupier. 


P.  21  Geo.  III.     A.  D.  I78I.     Scac. 

Travis  v.  Chaloner  and  others.     [MS.] 

The  plaintiff  by  his  bill  claimed  tithes  in  kind  of  the  defendantii 
as  occupiers  of  lands  in  the  townships  of  Great  Sutton  and  Little 
Sutton  in  the  parish  of  Eastham  in  Cheshire,  The  bill  alleged  the 
plaintiff's  title  thus;  ^<  that  he  was  vicar  of  the  parish,  and  as  such 
entided  by  endowment,  prescription,  usage,  or  otlierwise,  to  the 
tithes  in  question  in  the  townships  of  Gi^eat  Sutton  and  Little  Sutton 
in  the  parish  of  Eastham^  and  the  tithable  places  thereof.'*  In  sup- 
port of  tliis  allegation  proof  was  offered  of  the  payment  of  tithe- 
hay  in  all  other  parts  of  the  parish,  viz.  in  kind  where  no  tilth- 
penny,  and  a  tilth-penny  where  none  in  kind.  But  it  was  objected^ 
tliat  this  proof  was  not  admissible  in  support  of  this  allegation; 
for  that  this  was  evidence  of  a  general  right  throughout  the  parish^ 
whereas  the  allegation  was  of  a  different  right,  namely,  a  portion 
of  tithes  in  the  townships  named,  and  that  the  defendants  might  by 
such  means  be  misled  into  a  defence  against  a  title  very  different 
from  die  title  alleged  by  the  plaintiff.  The  objection  thus  shaped 
was  made  by  the  court,  though  started  in  a  somewhat  different  form 
by  Mr,  Maddocks,  There  being  other  evidence,  viz.  of  terriers^ 
rentals,  &c  the  plaintiff  was  permitted  to  go  on  with  that,  and 
the  discussion  of  the  objection  reserved  as  matter  of  general  im- 
portance, {a)  Afterwards  on  the  same  day  was  discovered  and  de-^ 
termined  a  point  of  evidence,  viz.  whether  a  verdict  which  had  been 
given  between  the  same  vicar  and  other  occupiers  on  the  question^ 
^*  whedier  the  payment  called  the  tilth -penny  was  paid  and  payable 
in  lieu  of  tidie-hay,"  in  which  the  affirmadve  was  found,  was  ad- 
missible evidence  in  this  cause.  The  objection  was,  ^^res  inter  alios 
acta ;"  but  the  court  said,  that  in  these  cases  a  decision  between  the 
vicar  and  one  occupier  was  evidence  in  a  case  between  the  vicar 
and  another  occupier^  and  to  exclude  the  evidence  would  end  in 


fa)  The  court  gave  judgement  in  favour  of  the  plaintifT  without  disposing  of  this 
objection^  there  being  other  evidence  in  the  cause  sufficient  to  ground  their  dctcrminatiou. 


the  exclusion  of  nine-tenths  of  the  evidence  in  this  and  all  simikr  '1?81. 
causes :  but  that  the  evidence  was  at  the  same  time  open  to  all  im*  Tnn$ 
putatiou  of  fraud,  collusion,  mbtake,  8cc.  (a)  ▼. 

Chalongr. 
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Ashby  V.  Power.    [MS.] 
Kenton  for  the  plaintiff. —  This  is  an  original  bill  by  the  rector  s.c. 

'  K 

195, 


o{  Barwell  in  Lancashirej  now  revived  by  his  executrix,  for  subtrac-  Jj^*^'* 


Uon  of  the  tithes  of  grain,  peas,  beans,  and  hay.  There  is  no  contro- 
versy respecting  his  character  of  rector :  the  occupation  and  tithable 
matters  are  also  admitted.     Tlie  defence  is,  moduses.     It  is  allowed 
that  money  payments  have  been  long  paid,  but  we  insist  they  are 
rank.     Few  of  these  payments  are  less  than  Is.  an  acre :  many  of 
them  above  that  sum.     They  must  therefore  have  been  only  tem- 
porary compositions  within  time  of  memory.     Besides,  these  pay-  I»m«  di- 
*  ments  taken  together  amount  to  SOOL  per  antmm  {b\  whereas  the  try  modum§ 
value  of  the  living  in  26  H.  8.  in  the  Liber  Valorum  appears  to  be  «^^g*J»' 
only  21/.  16^.    It  is  not  expedient  that  a  fact  so  clear  should  be  to  67/,,  ^ 
sent  to  the  prejudices,  not  the  judgement  of  a  jury.     Besides  this,  ?1?*"*^*5L* 
a  bill  was  filed  in  1680  odd  by  the  rector  against  an  occupier,  UriDgin 
where  the  occupier  set  up  a  ntoAtf  different  from  the  present.  There  ^^^' 
is  likewise  a  terrier  of  1697  stating  the  rector  to  be  entitled  to  all  not  to  be 
tithes  great  and  small,  and  making  mention  of  a  rate-tithe  of  405.  !iii,^%f°^ 
in  one  district,  whence  we  infer  that  no  such  existed  in  tlie  rest  of  value, 
the  parish.  ♦[12S9] 

[On  the  offer  to  read  the  above  bill  and  answer,  it  was  objected  A  former 
that  nothing  appeared  to  have  been  done  in  consequence  of  the  an-  ^^J^\^ 
swer,  and  the  lands  could  not  be  identified.     But  this  was  answered  iog  to  a 
by  saying  that  there  was  evidence  to  shew  that  the  whole  of  the  adinluible 
now  defendant's  lands  were  in  the  occupation  of  the  former  defend-  erideiice 
ant     And  the  court  held  it  to  be  admissible,  if  the  lands  could  be  rector  and 
identified.   Depositions  were  read  for  that  purpose;  but  these  being  ^^v^^*  if 
too  loose,  the  answer  was  rejected.  —  To  shew  the  magnitude  of  relate  to  the 
the  present  value,  the  plaintiff  gave  evidence  of  assessments  of  the  """"^  '"*^ 
tithe  to  the  poor  rates,  which  on  debate  was  admitted:  but  the 
assessments  from  some  townships  only  being  produced,  it  amounted 
to  nothing.] 

Jbrden  S*  S.  insisted  on  the  valuation  in  theiime  of  H.  8.;  which, 
though  not  to  be  construed  with  great  strictness,  was  here  decisive 

{a)  There  had  been  no  less  than  four  suits  in  (6)  By  the  Decree-book  it  appears  that  the 

\tm  than  ten  yean,  previously  by  the  same  in-  biU    stated  that  the  profiit  of  the  rectory  were 

citmbent  against  different  occupiers  in  the  parish.  communiAus  anm$  upwards  of  SSOf.     The  com" 

Travis  ▼.  Gill,  3  Wood's  Deer.  372.     Travit  v.  positunu  or  modutet  amounted  to  671.^  as  stated  by 

Ifaton,  id.  5^\.     Trams  ▼.  Oarfon,  id,  523.  supra  Mr.Arden  and  the  court. 
I06e.     Travis  ▼.  Stanley,  4  Wood's  Deer.  82. 
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1781«     where  the  moduses  amount  to  67/.     None  of  the  receipts  state  the 
j^/^      payments  to  be  moduses.     Here  is  nothing  but  the  belief  of  the 
▼•         witnesses  that  the  payments  were  immemorially  paid :  they  are  not 
^"^'      said  either  to  be  paid  or  accepted  as  moduses.     One  defendant  pays 
at  the  rate  of  10^^.,  several  at  Is.  and  upwards,  some  at  2s.     No 
tithe  having  been  taken  is  a  proof  that  the  rector  has  generally  let 
his  tithe.     We  therefore  pray  a  decree  witliout  an  issue.     We  de- 
sire no  other  indulgence  to  the  church  than  is  shewn  to  laymen. 
In  the  case  of  a  layman,  a  payment  of  rent  is  presumed  to  be  for 
a  tenancy  at  will,  or  from  year  to  year,  unless  the  contrary  be 
proved ;  so  ought  it  to  be  presumed  in  this  case,  that  the  payments 
to  the  rector  were  temporary,  determinable  payments,  and  not  mo^ 
dusesj  unless  proved  to  be  such. 

Hill  Seij.  contr.  insisted,  that  even  an  issue  ought  not  to  be  di- 
rected in  this  case,  but  that  the  bill  should  be  dismissed.  The  rector 
accepted  the  payments  twenty  years  together,  gave  notice  before 
Michaelmas  1776,  filed  his  bill  for  tithe  due  Michaelmas  1777)  and 
[  1940  3  died  in  1778*     Will  then  the  court  admit  an  executrix  to  bring 
this  bill,   and  have  issues  for  the  difference  between  the  value  of 
flofimsos.   one  year's  tithe  and  the  money  payments  ?    In  Richards  v.  EoanSf 
1  Ves*  40.,  LfOrd  Hardwicke  said  he  would  have  dismissed  the  bill  if 
no  cross-bill  had  been  filed:  but  this  case  is  far  more  oppressive 
and  vexatious,  and  more  fit  for  dismissal  than  that  case*     But,  if 
the  court  should  not  be  disposed  to  dismiss  the  bill,  at  least  issues 
-*  are  proper.     The  payments  are  only  objectionable  on  the  score  of 
rankness :  but  that  is  an  objection  of  fact  proper  for  the  detormin-* 
•  Sttprm       ation  of  a  jury.  Giffard  v.  Webbe  *,  Poole  v.  Gardiner  \,  Sansom  v. 
J^  Shaw  %i  and  Txx)ells  v.  Welby  ^,  are  all  authorities  to  this  point  Rank- 

601.  Bess  is  only  evidence  of  the  non-existence  of  the  modus  from  time 

1^2^^^  immemorial ;  for  if  there  were  proof  that  it  had  so  existed,  the  ma^ 
i  Sapra  dtts  would  be  good,  however  large  it  might  be.  As  to  the  valu** 
adons,  they  are  of  no  force :  there  were  two  valuations ;  one  in  the 
19  &  20  J5. 1.,  some  mistakingly  call  it  the  29  E.  1 .,  the  other  in  the 
26  H.  8.  Now  the  valuation  in  19  &  20  £.  1.  is  24/.,  though  the 
other  is  21/.  The  great  variety  in  the  coin  of  this  kingdom  is  one 
strong  reason  against  ^ving  much  weight  to  apparent  rankness; 
for  a  pound  formerly  was  a  lb.  weight  A  mark  was  of  different 
value  in  different  periods.  Lord  Coke^  in  his  comment  on  the  sta^ 
tuta  of  Gloster^  says  405.  was  then  something  more  than  three  times 
what  it  is  now.  At  the  time  of  the  second  valuation  there  were 
485.  to  the  pound ;  at  the  time  of  the  first,  205. ;  so  that  in  the 
time  of  E.l.  the  valuation  was  in  effect  returned  double  as  high 
as  in  jFf •  8.'s  valuation.  This  proves  the  valuation  of  //•  8.  to  be 
greatly  below  the  real  value.  The  clergy  understanding,  the  design 
of  the  valuation,  took  care  to  have  the  value  much  under-rated. 
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So,  on  the  suppression  of  the  monasteries,  the  rating  was  extremely     1781. 
low.     So  were  the  rents :  there  are  many  instances  of  the  letting        -^^ 
out  on  old  leases  at  55,  4'5,  and  SSL^  yet  the  valuation  of  H.  8.         ▼. 
only  at  5/.     Perhaps  too  the  present  value  may  arise  from  bequests      ^''»*^- 
to  the  rectory  since  the  time  of  i/.  8.     That  valuation  in  truth 
affords  no  rule  even  for  probable  conjecture.     It  is  objected,  that 
the  witnesses  do  not  prove  the  payments  to  be  moduses :   but  they 
prove  the  antiquity  of  those  payments,  and  tlieir  opinion  of  them. 
The  subject-matter  will  only  admit  of  belief:  nothing  further  can 
ever  be  sworn  with  propriety.    It  is  objected,  too,  that  the  receipts 
do  not  call  these  payments  moduses:  but  the  parishioners  cannot 
compel  the  rector  to  call  them  so,  and  to  keep  evidence  of  pay- 
ments they  must  be  content  to  take  any  the  rector  will  give.     A 
similar  objection  was  over-ruled  in  Chapman  v.  Smithy  2  Ves.606.  [1241  ] 
It  is  objected,  that  the  farms  for  which,  &c.  are  ancient  farms ;  bat      ^^ 
there  is  such  evidence.     The  terrier  is  very  slight:  only  signed  by 
two  inhabitants,  and  those  two  in  one  hand-writing. 

Arden  in  reply.  —  As  to  the  case  of  Richards  v.  ^vans,  which 
was  cited  to  shew  that  the  bill  ought  to  be  dismissed,  it  is  observ- 
able, that  in  that  case  there  was  the  rector's  own  admission  of  the 
immemoriality  of  the  payment  Nor  is  there  any  case  in  fact 
where  a  bill  has  been  dismissed,  where  the  modus  was  contested  by 
the  plaintiff,  and  he  was  willing  to  try  it  at  law.  And  the  present 
plaintiff  has  no  remedy  elsewhere  for  much  of  her  demand.  In 
Carte  v.  Ball,  1  Ves.  3.,  a  bill  was  brought  by  the  administrator  of  Supra  797. 
a  vicar,  who  had  never  pretended  a  right  to  the  tithes  in  kind,  and 
yet  the  bill  was  not  dismissed.  As  to  the  merits,  it  is  true  that 
rankness  is  matter  of  &ct,  not  of  law;  that  is,  it  is  evidence  of  non« 
immemoriality.  But  this  is  not  a  case  of  payment  of  so  much 
an  acre  in  a  part  of  the  parish,  but  of  particular  sums  for  particular 
&rms«  Now,  though  I  admit  the  valor  not  to  be  precisely  accu- 
rate,  yet  it  is  impossible  there  could  be  such  a  variance.  And  as 
to  the  survey  of  pope  Nicholas^  though  it  be  3/.  less  than  that  of 
H.  8.,  yet  still  the  modus  could  not  then  exist ;  that  is,  67/.  could 
not  be  paid  as  a  part  of  21/.  any  more  than  as  a  part  of  24/.  As 
to  the  difference  of  the  valuation  impeaching  the  accuracy  of  the 
surveys,  it  has  no  such  effect;  for  iion  constat  that  ecclesia  de  Barwell 
at  the  two  periods  consisted  wholly  of  the  same  particulars.  It 
must  be  admitted,  according  to  the  case  of  Chapman  v.  Smith,  that 
the  receipts  not  calling  it  a  modus  is  not  conclusive,  because  the  pa- 
rishioners cannot  oblige  the  rector  to  call  it  any  thing,  or  give  any 
receipt  at  all :  but  the  parishioners  are  not  obliged  to  take  a  receipt 
making  against  them,  and  therefore  when  accepted  it  furnishes  a 
strong  inference.  It  has  been  said  that  the  terrier  proves  but  little; 
but  this  will  be  found  upon  examination  io  be  clearly  otherwise. 
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1781.      and  tliat  it  proves  a  gi*eat  deaL     It  has  been  said,  that  there  is  no 

""TTT"*    case  where  issues  have  beeu  refused  upon  a  farm  modus :  but  Ekint 

V.         V.  Piggoity  SAtk.29S.^9  is  a  strong  case  against  this  proposition :  in 

•  ^am'      ^^^^  ^^^^  '^^^  Hardwicke  decreed  for  tithes  without  directing  aa 

78S.  issue,  on  account  of  the  rankness  of  the  modusy  the  modus  alleiged 

being  48/.,  and  the  manor  at  the  then  present  time  being  onlj 

r  1242  1  ^orth  SOL  per  annum.    As  to  the  receipts,  in  one  it  is  expresaad 

to  be  for  two  quarters,  whereas  the  modus  alleged  is  a  half-yearly 

modus:  again,  the  receipt  describes  it  as  due  at  &•  Thomais  Day^ 

whereas  the  modus  alleged  was  due  at  Ijady-day  and  MidiaeLmss^ 

day.     As  to  the  parol  evidence,  the  evidence  of  Pawer^s^  which  is 

the  strongest,  only  proves  his  opinion  of  the  payment     There  ia 

not  a  tittle  pf  evidence  of  universal  reputation. 

Lord  C.  B.  —  The  defendants  set  up  several  immemorial  pay* 
ments.  The  immemoriality  of  these  payments  has  been  qutstioned 
from  their  magnitude  and  apparent  rankness,  and  also  from  the 
evidence  of  the  terrier,  which  states  all  tithes  both  great  and  small 
to  be  due  in  particular  lordships,  and  likewise'  specifies  some  rate- 
tithes  ;  and  further  from  the  survey,  whereby  the  value  appeared  to 
he  only  20L5s.7d.y  not  one-tliird  of  the  moduses  now  claimed*, 
for  part  of  the  parish  only.  But  neither  of  these  afford  condusiie: 
evidence  of  the  value  of  the  living:  they  are  media  of  prooC 
affording  inference,  and  therefore  proper  for  tlie  consideradon  erf*  a 
jury,  if  the  other  evidence  in  favour  of  the  payment  be  strong 
enough  to  lay  a  case  for  issues.  The  evidence  as  to  distinct  par- 
cels is  not  equally  strong.  As  to  Pawer^s  modus,  there  are  receipta 
to  1723,  and  by  succeeding  rectors  to  1776.  Those  indeed  of  the 
last  rector  are  for  two  quarters,  the  others  being  for  half  years.  But. 
this  difference  is  not  sufficient  to  prevent  them  from  being  sent  to 
an  issue.  His  lordship  therefore  directed  issues  as  to  those  moduses^ 
where  the  sums  in  the  receipts  were  the  same,  and  the  land  coukl 
be  identified;  and  an  account  as  to  thase  where  the  payments  had. 
varied  and  were  inconsistent  with  the  moduses,  or  where  the  land  aa 
to  old  payments  could  not  be  identified,  {a) 


Tr.   22  Geo.  III.     A.  D.  1782.    Scac. 

WilliSi  Clerk,  v.  Taa>Ler  and  others.   [MS.] 

S.C.  This  was  a  bill  for  an  account  of  tithe-hay.    The  defendaniSyr 

I)^*!^i«.  ^^  occupiers,  allege,  that  their  lands  are  covered  by  a  modus  ^ 
Qu.  VHie.  four-pence  a  yard-land,  stating  that  such  a  modus  has  immemo- 
^^J'jjjjj^  rially  obtained  for  all  the  lands  (except  certain  described  lands): 
without  the  lying  on  the  eastern  side  of  an  ancient  road  (describing  it)  running 


■"F" 


{fi)  See  also  OTonnor  v.  Cook,  6  Yv.  ^5,     7  Ve«.  ^3^,  jn/Vo. 
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through  the  western  part  of  the  parish,  and  alleguig  their  lands  to      1781. 
lie  within  such  modus  district.      The  plaintiff  objected,   that  tlie    — ^^ 
modus  was  ill  laid,  because  it  did  not  state  what  was  payable  for         y. 
any  quantity  less  than  a  yard- land.     It  was  urged  in  answer,  that     •^^^^*^* 
all  the  defendants  except  two  appeared  to  occupy  whole  yard-lands,  consent  of 
•and  of  those  two,  one  a  half,  and  one  three-quarters  of  a  yard-land.  ^^JSJ^ 
That  it  ought  to  be  presumed  that  proportionable  parts  are  payable  answer 
for  broken  yard-lands;  and  that  the  issue  might  well  be  directed;  |!^°f  * 
as  the  usual  liberty  to  indorse  on  the  postea  would  enable  the  verdict  p«7in«nt  of 
to  be  returned  to  the  court  in  a  satisfactory  manner:  or  the  court  ayaid-land, 
mieht  direct  the  issue  with  the  additional  words  of  "so  in  pro-  *>"*«"»- 
portion,''  or  the  Uke ;  or  the  defendants  might,  according  to  the  the  mm 
late  practice,  be  permitted  to  amend  tlieir  answer  in  this  particular,  ^^j^^ 
The  couit  intimated  a  disinclination  to  allow  the  amendment,  say-  put  of  tbe 
ing,  that  it  had  never  been  done  without  consent,  and  that  the  late  «|^^?f'-| 
indulgences  as  to  such  amendments  had  led  to  some  inconveniences^ 
whidi  had  made  them  somewhat  repent  of  introducmg  the  practice, 
and  would  make  them  cautious  in  granting  such  indulgences  for 
the  future.     As  to  directing  the  issue  more  complete  than  the  alle- 
gation, that  they  denied  to  be  usual  except  as  to  trifling  particulars, 
wliere  the  evidence  in  the  cause  authorized  the  alteration,  such  as 
where  the  defendant  alleged  a  tnodus  payable  quarterly,  and  the 
evidence  proved  payments  half-yearly ;  there,  the  issue  was  allied 
oa  a  fnodus  payable  half-yearly.     As  to  the  efiect  of  the  indorse* 
ment  on  the  postea^  the  court  said  it  had  never  been  the  practice  to 
dil^ect  an  issue  on  a  modus  bad  upon  the  face  of  it,   because  it 
might  happen  that  the  jury  wpuld  find  the  verdict  for  the  modus 
without  more,   and  then  a  modus  would  be  found  on  which  the 
court  could  make  no  decree.     But  on  inquiry  as  to  the  real  fact, 
(on  which  the  evidence  threw  no  light,)  and  the  solicitors  being 
uninstructed,  and  because  the  question  related  to  a  considerable 
district,  it  was  proposed  by  the  court,  and  agreed  to  by  the  parties^ 
that  tbe  cause  should  stand  over  in  order  to  obtain  better  instruc- 
tions as  to  the  fact.     Afterwards  in  Trinity  term  the  inquiry 
having  been  made,   the  court  were  informed  that  tlie  payments 
had  in  fact  been  in  proportion  to  the  fractions  of  a  yard-land,  that 
is,  two-pence  for  half  and  one  penny  for  a  quarter.    Leave  was 
therefore  given  {by  consent)  to  amend  the  answer  immediately,  and 
an  bsue  was  directed  according  to  the  allegation  so  amended,  (a) 


0. 


t^»^ 


(a)  Tbe  answer  was   also  permitted   to  be  £qu.  Plead.  SS7.     Lord  Kedesd.  Cba.  Plead, 

amended  in  Bemetf  v.  Harvey^  tvpra  674.,  and  262.  264.     In  the  present  case  the  answer  was 

IMdKpt  Y.  Prytherick,  typra  1 125. ;  but  it  is  con-  amended  without  oath.    4  Wood's  Deer.  214. 
.tiaiy  to  modem  practice.  1  Newl.  139.    Cooper *s 
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r. 

Lord 

Pomfirti, 


omnimodis  decinm  ad  did,  eccL  praoenient  decim.  garha)-um  duntaxat 
except,^  The  word  garba  may  be  taken  in  an  enlarged  or  a  limited 
sense,  according  to  usage.  The  plaintiffs  have  given  evidence  of 
the  perception  of  this  species  of  tithe  by  the  rector.  For  by  the 
minister's  accounts  in  1536,  and  1539,  which  have  been  produced, 
tithe  of  hay  was  in  charge  as  belonging  to  the  rectory,  parcel  of 
the  possessions  of  the  dissolved  monastery  of  Sewardesley  in  the 
county  of  Northampton.  In  1537  the  rectory  was  demised  by  the 
crown  to  one  Jl  Brooke.  In  1550  king  Edw.  6*  granted  the  rec- 
tory to  two  persons,  of  the  names  of  Rogers  and  Veale^  with 
general  words;  and  under  that  grant  the  plaintiffs  derive  their 
tide. 

It  appears  that  the  ancestors  of  the  defendant  lord  Pomjret  were 
farmers  of  the  rectory  under  tlie  plaintifis  at  an  old  rent,  part  in 
money,  and  part  a  corn  rent ;  but  there  has  been  no  perception 
by  them  of  the  tithe  of  hay  in  kind ;  for  lord  Pomjret  and  his  an- 
cestors have  been  owners  of  almost  all  the  lands  in  the  parish,  and 
have  demised  them  to  their  tenants  tithe  free. .  This  puts  then 
lord  Pomfrety  tlie  p1aintif&'  tenant,  in  possession  of  the  dthe  of 
hay.  This  therefore  is  an  enjoyment  of  that  species  of  tithe  by 
the  plainti£&  themselves.  To  encounter  this  there  is  no  evidence 
on  the  vicar's  part  of  enjojrment;  nor  has  he  any  title,  unless  the 
necessary  construction  of  the  endowment  give  him  a  title.  Bat 
there  can  be  no  such  necessary  construction  as  against  the  usage^ 
because  it  depends  upon  words  of  doubtful  sense,  which  the  usage 
is  to  fix ;  and  here  the  usage  has  fixed  a  sense  on  them  against  the 
vicar,  (a) 


[  1247  ] 


S.C. 

4  Wood's 
Decr.SSS. 
Where 
there  b  no 
written  en- 
dowment, 
and  the  tU 
car  has  been 
in  the  per- 
oeption  of 
all  other 
small  tithes, 
the  court 
will  pre- 
sume him 
entitled 
to  small 


P.  25  Geo.  III.     A.  D.  178S.     Scac. 

Payne  v.  PcnUett.     [MS.] 

The  vicar  of  Buckland  Newton^  otherwise  Buckland  Abbas^  in 
the  county  of  Dorset^  claimed  the  small  tithes  arising  therein,  and 
stated  that  the  defendants,  the  dean  and  chapter  of  Wells^  were 
impropriators  of  the  rectory,  and  entiUed  to  the  tithes  of  com, 
grain,  hay,  and  wood;  that  they  being  so  entitled,  did,  before 
1770,  lease  the  same  to  the  AieSen^ut  Anne  Pcndett ;  that  sines 
the  said  year,  many  of  the  landholders  in  the  parish,  and  particu^ 
larly  the  defendant  Pople^  had  sown  their  lands  with  clover  and 
other  grass-seeds,  which  they  had  threshed  for  seed ;  that  the  tithe 
thereof  being  a  small  tithe  ought  to  have  been  paid  to  the  plaintiff 
as  vicar ;  but  that  the  lessee  of  the  rectory  had,  since  the  said  year, 
received  the  said  tithes  of  clover  seeds  and  oth^r  seeds,  and  pre- 


(a)  See  Bar$daU  v.  Smit/i,  Cro.  Eliz.  633.  $vpra  S07. 
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temieil  that  he  was  entitled  thereto,  as  lessee  as  aforesaid.     The      1783. 

bill  therefore  prayed,  that  the  plaintiff's  right  to  the  said  tithes  "~T       ' 
might  be  established ;  that  the  defendant  H.  Pople  might  pay  him         v. 


Poidctt. 


the  said  tithe  which  had  become  due  since  the  year  1770;  and 
that  the  defendant  Poto^/^  might  repay  him  for  all  the  tithe  of  tithes  of 
seed  he  had  since  the  said  year  received  from  any  of  the  landholders  troducUonr 
in  the  parish. 

The  dean  and  chapter  of  Wells  said,  that  they  were  impropriators 
of  the  rectory,  and  entitled  to  all  tithes  whatsoever  thereto  belong- 
ing, and  also  to  the  right  of  presentation  to  the  vicarage ;  that  the 
same,  before  the  year  1770,  had  been  in  lease  to  the  defendant 
Pawlett :    that  the  vicarage  was  many  years  since  endowed  with 
some  of  the  tithes  arising  within  the  parish ;  that  the  plaintiff  was, 
in  1 766,  duly  presented  thereto,  and  had,  by  himself  and  curate, 
performed  the  duties  thereof;  that  the  defendant  Pavolett  claimed,  by 
virtue  of  the  lease  of  the  said  rectory  impropriate,  to  be  entitled  to 
the  tithes  of  all  clover  and  grass-seeds,  as  part  of  the  tithes  belong- 
ing to  such  rectory;   that  he  had  received  such  tithes,  or  some 
satisfaction  for  the  same,  from  all  or  most  of  the  occupiers  of  lands 
in  the  parish ;  but  that,  as  they  had  never  received  the  tithes  be- 
longing to  the  rectory,  they  could  not  say  whether  such  kind  of 
tithes  belonged  to  them  as  rectors,  to  the  defendant  Powlett  as  their 
lessee,  or  to  the  plaintiff  as  vicar ;  and  that  they  therefore  lefl  the 
plaintiff  to  make  such  proof  as  he  should  be  able  in  support  of  his 
claim  ;  but  they  insisted  that  they,  as  rectors,  or  their  lessees,  were  [  1248  ] 
entitled  to  such  tithes,  unless  the  plaintiff  should  make  out  a  right 
diereto  in  a  legal  and  proper  manner. 

The  defendant  Anne  Paaolett  denied  that  the  vicar  was  entitled 
to  all  small  tithes  in  the  parish  ;  and  insisted  that  he  was  entitled  to 
the  tithes  of  hemp,  clover-seed,  and  all  other  grass-seeds  of  what 
nature  or  kind  soever,  and  whether  the  tithes  thereof  were  great  or 
small.  He  admitted  that  the  rectory  was  impropriated^  and  the 
vicarage  endowed ;  and  insisted  that  the  impropriator  was  entitled 
not  only  to  the  tithes  of  com,  grain,  hay,  and  wood,  but  also  to  the 
tithes  of  hemp  and  of  grass-seeds ;  and  that  the  vicars  had  only, 
from  the  time  of  their  endowment,  recited  all  other  small  tithes ; 
and  that  hemp  and  grass-seeds  not  being  received  in  the  endow- 
ment, he  was  not  entitled  thereto.  He  admitted  the  receipt  of  the 
tithes,  as  stated  in  the  bill,  and  said  that  he  was  not  compellable 
-to  account  until  the  plaintiff  should  have  fully  established  his  right 
to  the  tithes  in  question. 

The  defendant  H,  Pople  said,  that  clover  and  other  grass  had,  for 
many  years  past,  been  permitted  to  stand  for  seed  in  the  said  parish, 
and  had  then  been  cut  and  threshed  for  seed;  that  the  tithes  of  all 
such  clover  and  other  grass-seeds  had  been  constantly  claimed  by 
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178Sr     the  lessee  of  the  rectory,  as  part  of  the  tithes  belonging  thereto; 

"T  and  that  the  tithes  thereof  had  been  constantly  delivered  in  kind,  oc 

Y.         compounded  for  with  the  said  lessee ;  that  neither  the  plaintiff^  nor 

^"""^*     any  other  vidar  of  the  parish,  had  ever  received  any  tithe  for  any 

such  clover  or  other  grass,  or  any  satisfaction  for  the  same,  or  had 

ever  claimed  any  such  tithe,  until  the  plaintiff  thought  fit  to  set  up 

a  claim  thereto.     He  set  forth  an  account  of  the  clover  and  other, 

grass-seeds  which  had  arisen  on  the  lands  in  his  occupation ;  and 

insisted,  that  he  was  not  liable  to  make  the  plaintiff  any  satisfactioii 

for  the  tithe  thereof. 

The  plaintiff  replied,  the  defendants  rejoined,  and  witnesses 
were  examined  on  the  part  of  the  plaintiff,  and  the  defendant 
Anne  Pcndett  only ;  and  the  cause  came  on  to  be  heard  the  8tb 
day  oi  May  1733;  when  upon  hearing  the  counsdi  for  all  parties, 
and  reading  several  of  the  proo&  taken  in  the  cause,  the  court 
gave  judgement. 

Lord  C.  B.  —  This  case  is  exactly  within  the  reason  of  former 
cases.     Where  there  is  no  endowment,  and  all  other  species  of 
small  tithes  have  been  usually  received  by  the  vicar,  it  is  a  reason- 
able ground  of  presumption  that  he  is  ^titled  to  all  moderh 
species  of  small  tithes. 
[  1249  ]       Eyre  B.  — Cartxvright  v.  Bailey  ought  to  govern  this  case.     Th^ 
Supra  938«    usage  must  govern.     The  only  evidence  in  the  way  of  presumptiop 
of  a  general  endowment  is  capable  of  an  explanation  that  takes 
away  the  effect  of  it.     It  is  a  receipt  by  the  rector  for  dover-seed. 
But  that  is  explained  by  the  notion  that  clover-seed  was  a  great 
tithe ;  it  was  received  therefore  under  a  mistake. 
Perryn  B.  —  Cartwright  v.  Bailey  is  in  point. 
After  the  hearing  a  terrier  was  found,  in  which  {inter  alia)  was 
the  foUowing  passage :   ^^  The  vicar,  entitled  to  all  tithes,  the  tithe 
of  wood,  corn,  grain,  hay,  and  hemp  only  excepted.'^     The  court 
bought  it  operated  with  the  plaintiff  rather  than  otherwise. 

They  therefore  ordered  the  bill  as  against  the  dean  and  chapter 
to  be  dismissed  with  costs ;  and  they  further  ord^ed  the  Deputy 
Keraembrancer  to  take  an  account  of  what  was  due  to  the  plaintiff 
from  the  defendants  PcmleU  and  Pople^  for  the  tithable  matters 
demanded  by  the  bill  for  six  years  previous  to  the  filing  thereof; 
'  that  the  same  be  taken  as  against  Anne  PaaHett  for  the  money  by 

him  received  for  the  said  tithable  matters,  and  as  against  H.  Popk 
for  the  tithable  matters  which  had  arisen  on  the  ground  in  his 
ocaipation,  with  costs. 

The  court  now  ordered  the  Deputy  Remembrancer  to  take  an 
account  of  what  was  due  for  the  tithes  of  corn-,  grain^  and  hay, 
which  the  defendants,  Inns^  Ward^  HiUf  and  WkHCf  four  of  the 
occupiers^  had  on  the  farms  in  their  respective  occupatioBft'&oni  the 
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lime  demanded  by  the  bill;  and  also  an  account  of  what  was  due      1788. 
for  the  like  period  in  respect  of  the  tithes  of  hay  which  tlie  defend- 


ants, the  earl  of  Pamfret^  DuncHeyy  Adkins^  Clarke  and  DaviSi  had        jT* 
taken  fix)m  the  farms  in  their  occupations.  Po»fc«. 

But  it  appearing  to  the  court,  that  the  earl  of  Pomfret^  Dunckleyj 
Adkinsj  Clarky  and  Davis^  liad  not  any  tithes  of  corn  and  grain  for 
which  the  plainti£&  sought  an  account,  it  was  further  ordered, 
that  so  much  of  the  bill  as  required  the  last-named  defendants  to 
set  forth  an  account  of  the  said  tithes  of  corn  or  grain  be  dismissed 
with  costs. 

The  court  further  ordered  the  bill  as  against  Lawford  to  be  dis- 
missed, but  without  costs. 

The  court  further  ordered  the  several  other  defendants  to  pay 
their  costs,  except  the  costs  of  the  tithes  of  corn  or  grain  demanded 
by  the  bill  from  the  earl  of  Pomfret,  &c.  (a) 


Tr.   23  Geo.  III.     A.D.  1783.  [  1250  ] 

Scott^  D.D.  V.  Fenmick  and  others.    [Sir  J.  Skynner's  MSS.] 

This  cause  was  heard  in  Michaelmas  1783,  and  at  the  sittinirs  o  /^ 
after  that  term,  and  in  Easter  1784.     And  in  Trinity  term  1784-,  4  Wood's 
the  Lord  Chief  Baron  delivered  the  judgement  of  the  court  to  the  ^^[^' 
following  effect :  ginal  ab- 

Lard  C.B.  —This  bill  is  brought  by  the  plaintiff,  Dr.  Scott,  rector  22^  to 
dfSimonboum  in  the  county  of  Nartkumberlatid,  praying  an  account  their  rc~ 
against  several  of  the  defendants  of  tithe  of  milk,  and  against  other  gubjecil 
of  the  defendants  an  account  of  tithe  of  agistment 

The  defendants  against  whom  the  account  of  tithe  of  milk  is 
prayed,  and  who  occupy  farms  in  the  district  of  BeUingham  within 
the  parish  of  Simqnboum,  say  in  tjieir  answers,  that  by  immemorial 
custom  the  several  occupiers  of  messuages,  farms,  lands,  or  grounds, 
in  and  throughout  the  rectory  and  parish,  including  the  chapelry 
of  BeUingham,  have  been  used  to  pay  to  the  rectors  yearly  certain 
sums  in  lieu  of  tithe  of  milk  produced  from  the  cows  kept  on  their 
several  farms ;  i.  e.  for  each  of  such  cows,  not  producing  a  calf, 
called  a  farram  cam,  the  sum  of  three-halfpence ;  and  for  each  of 
such  cows,  producing  a  calf  in  the  same  year,  called  a  new  keld 
arm,  m  case  the  calves  dropped  fitim  the  nerao  keld  caws  belonging 
to  or  fed  or  depastured  by  such  occupiers  do  not  ifi  the  same  year 
amount  to  five  or  more,  the  sum  of  two-pence;  if  to  live  or  more, 
the  sum  of  three-halfpence ;  payable  at  Busier  Monday,  in  lieu  of 

(a)  See  also  Jadaon  ▼.  Walker,  sypra  1231.    Hams  v.  Pricey  4  Pri.  156.  infra,  Syafn  v.  BmTA, 
M^nkott  T.  Wai9&nt  2  Pri.  250.  n,  wjfra.     WU-    2  Pri.  231.  injra, 
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1783.      the  tithe  of  milk  produced  from  su^  farrow  or  nem  keld  camsj 
y.^^^^^       according  to  the  several  cases  and  events  aforesaid. 
V.  The  defendant  Thomas  Charlton  says  in  his  answer,  that  he  oe- 

cupies  an  ancient  tenement  in  the  chapelry  of  BeUingham  ;  that 
by  ancient  custom  the  sum  of  one  penny  hath  been  yearly  paid  to 
the  occupiers  of  every  ancient  tenement  or  farm  within  the  chapelry 
and  throughout  the  parish,  for  and  in  lieu  of  all  tithe  of  grass  yearly 
growing  on  the  same,  whether  eaten  and  consumed  by  the  mouth 
of  cattle,  sheep,  or  any  other  living  goods,  or  cut^  cured,  and  made 
into  hay. 

The  defendant  John  Robson^  who  occupies  two  ancient  tenements 
in  the  chapelry  of  BeUingham^  and  the  defendant  Alien  Macdanaldj 
who  occupies  six  ancient  tenements  in  that  chapelry,  insist  on  the 
like  modus  of  one  penny,  payable  for  and  in  lieu  of  the  tithe  of 
[1251  ]  grass  yearly  arising  on  their  respective  farms ;  whether  it  be  cut  and 
made  into  ha}',  or  eaten  by  barren  and  unprofitable  cattle. 

The  defendant  Thomas  Charlton  insists  on  an  ancient  payment 
of  four-pence  for  each  score  or  twenty  lambs  taken  in  or  permitted 
by  any  occupier  of  any  lands  in  BeUingham  to  depasture,  for  the 
summering  or  spaining  thereof  for  the  time  aforesaid,  or  for  the 
usual  time  deemed  proper  for  that  purpose,  and  which  yield  no 
wool  or  Iamb,  in  lieu  of  the  tithe  of  lamb  and  wool. 

The  defendant  Joseph  Wilkmson  says,  that  he  has  occupied 
jointly  with  his  brother  (but  each  of  them  depasturing  his  own 
cattle  separately)  lands  in  the  district  of  SimonboufTiy  late  parcel  of 
Simonboum  common,  which,  upon  a  late  division  of  the  said  common, 
were  set  out  and  allotted  to  Thomas  Ridley^  in  respect  of  an  ancient 
estate  in  the  said  parish  having  right  of  common  thereon ;  and  that 
from  time  beyond  memory  one  penny  hath  been  annually  payable 
at  Easter  by  the  owners  and  occupiers  of  the  said  Thomas  Midlers 
'  ancient  estate  having  right  of  common  on  Simonboum  common  (in 
respect  of  which  estate,  as  being  an  ancient  tenement,  called  Slaters- 
Jield^  the  said  lands  occupied  by  the  defendant  were  set  out  or 
allotted)  to  the  rector  for  the  time  being,  as  a  modus  for  or  in  lieu 
of  the  tithes  of  grass  arising  either  in  or  upon  the  said  ancient 
estate  and  the  lands  thereto  belonging,  or  any  waste,  moor,  or 
common  in  right  or  in  respect  thereof;  whether  such  commons, 
wastes,  or  moors,  were  or  should  be  divided  or  allotted,  or  permit- 
ted to  continue  undivided  or  unalloted ;  and  whether  the  said  grass 
or  any  part  thereof  be  cut  or  made  into  hay;  or,  whether  it  be 
eaten  by  barren  or  unprofitable  cattle. 

The  defendant  Humphrey  Thompson  says  in  his  answer,  that  he 
occupies  lands,  which  were  lately  part  of  certain  other  moors  or 
commons  in  the  district  of  Simonboum^   and  were   upon  a  late 
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division  thereof  set  out  and  allotted  in  res}>cct  of  certain  ancient      1785. 
estates,  which  he   particularly  names,  having  a  right  of  common       gcott 
thereon,  or  on  one  of  them ;  and  he  insists,  that  a  modus  of  one         ▼. 
penny  for  each  of  the   said    ancient  estates,   and  the   lands  and      ^ 
(grounds,   and    also  tlie  moors  and  commons  thereto  respectively 
belonging,  so  by  him  holden  and  occupied,   hath  been   payable 
yearly  by  the  owners  or  occupiers  thereof,  and,  consequently,  for 
the  lands  and    grounds    in   his    occupation,    in  lieu  of  tithe  of 
grass  arising  on  his  last-mentioned  grounds   and  lands,  whether 
It  be  cut  and  made  into  hay,  or  be  eaten  by  barren  and  unpro- 
fitable cattle. 

These  are  the  defences  of  each  of  the  defendants  in  this  cause.       [  1252  J 
As  to  the  demand  of  tithe  of  milk,  the  defendants  who  are  liable  ^ann'^iL 
to  that  demand  have  not  proved  the  modus  of  two-pence  for  every  directed 
tiew  keld  coWy    and  three-halfpence  for  every  /arrow  carw^  which  ^^^^6 
they  have  alleged  by  their  answers  to  be  payable  in  lieu  and  satis-  »hew»a 
faction  of  the  tithe  of  milk.     It  was  stated  by  their  counsel,  that  few^froi 
though  they  had  failed  in  givhig  satisfactory  proof  of  the  modusj  ***»'  •J- 
wbich  they  had  alleged;  and  which,  it  was  said,  they  had  alleged  neither  can 
through  mistake  or  ignorance  of  another  modus,   which  actually  there  be  in 
existed,  and  had  been  always  paid  in  the  district  of  BcUingham,  in  a  decree  foK 
lieu  of  that  titlie ;  yet  that  they  had  sufficiently  proved  the  existence  j!^i**'^!2 
of  the  other  modus ;  and  they  proposed  to  read  the  depositions  of  Mt^nutdiu 
several  witnesses   to  prove  that  a  modus  of  four-pence  has  been 
always  payable  and  paid    by  the  occupiers  of  ancient  estates  or 
farms,  in  that  district,  in  lieu  of  such  tithe  arising  from  such  estates 
or  farms.     This  evidence  was  objected  to  on  the  part  of  the  plain- 
tiff, as  being  evidence  of  a  viodus  which  ttie  defendants  had  not 
alleged  in  their  answers,  and  therefore  ought  not  to  be  received  or 
read  on  their  behalf.     The  court  was  of  opinion,  that  the  defend- 
ants having  in  their  answers  insisted  on  a  particular  modus,  could 
not  be  permitted  to  enter  into  and  read  proof  of  another,  or  dif- 
ferent modus;  and  the  evidence  proposed  was  not  received.     In 
the  farther  hearing  of  the  cause  the  plaintiff's  counsel  thought  it 
expedient,  in  order  to  take  off  the  effect  of  some  evidence  read  for 
the  defendant,  to  read  on  the  part  of  the  plaintiff  (as  they  were 
entitled  to  do)  those  depositions  which  they  had  objected  to  when 
they  were  offered  to  l)e  read  on  behalf  of  the  defendants.     From 
those  depositions  it  appears  that  a  payment  of  four-pence  yearly 
has  been  immemorially  made  by  the  respective  occupiers  of  ancient 
estates  or  farms  in  the  district  of  Bellingham  to  the  rector ;  and 
there  is  a  great  deal  of  proof  from  reputation,  from  tradition,  from 
the  frequent  declarations  of  the  tithe-gatherer,  and  from  the  declar- 
ations of  the  last  rector,  that  the  four-pence  have  been  paid  for  the 
tithe  of  milk.     There  is  no  satisfactory  proof  given  on  the  pait  of 
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tJie  plaintifF  to  shew  that  the  four-pence  have  been  paid  on  any 
other  account  For,  as  to  the  deposition  of  Mr.  Flemings  the 
curate,  it  is  far  from  satisfactory;  and  it  is  directly  contradicted  by 
the  declarations  of  Maire^  the  tithe-gatherer,  and  of  Mr.  fVastellj 
the  late  rector,  who  expressly  admitted,  that  the  payment  was  not 
for  keeping  a  book,  as  Mr.  Fleming  supposes,  but  for  the  milk  of 
cows.  And  it  is  remarkable,  that  Mr.  WastelFs  declaration  on 
that  subject  was  made  in  the  latter  part  of  his  time ;  and  that  he 
had  been  rector  of  the  parish  fi-om  the  year  1723  to  the  year  177U 
when  the  plainti£^  Dr.  Scott  succeeded  to  the  rectory. 

Under  these  circumstances  the  plaintiff's  demand  of  tithe  of  milk 
in  kind  now  stands.  The  court  cannot  direct  an  issue  to  try  the 
existence  of  a  modus  on  the  behalf  of  the  defendahts  which  the  de- 
fendants have  not  alleged  in  their  answers^  The  court  ought  not 
to  decree  an  account  of  tithe  in  kind  on  the  behalf  of  the  plaintiff^ 
in  direct  contradiction  to  so  much  and  such  strong  proc^  of  a  morfus 
fmyable  in  lieu  of  the  tithe,  and  that  proof  arising  &om  evidence 
read  on  the  plaintiff's  part.  The  bill,  therefore,  as  to  such  part  of 
it  as  prays  an  account  of  the  tithe  of  milk,  must  be  dismissed^ 

As  to  the  demand  of  tithe  of  agistment,  which  is  made  upon  five 
of  tlie  defendants,  three  of  them,  namely  the  defendants,  CharUorif 
Robsofiy  and  Macdonald,  who  occupy  ancient  tenements  or  farms  in 
the  district  of  BeUingkam,  insist  on  a  modus  of  one  penny  payable 
for  each  of  their  tenements  or  farms  in  lieu  of  the  tithe  of  grass^ 
whether  cut  and  made  into  hay,  or  eaten  by  barren  and  unprofitable 
cattle,  as  two  of  the  defendants  say ;  orj  as  the  other  says,  eaten  by 
cattle,  sheep,  or  any  other  living  goods.  It  is  in  proof,  that  pay- 
ments have  been  continually  made  for  the  tithe  of  agistment  of 
sheep  and  lambs  throughout  the  whole  district,  independently  on, 
and  without  regard  to,  any  custom  or  usage  regulating  such  pay- 
ments. There  cannot,  therefore,  be  a  modus  of  one  penny,  or  any 
modus  payable  for  or  in  satis&ction  of  the  agistment  of  all  barren 
and  unprofitable  cattle.  If  there  is  ant/  modus  for  agistment^  it 
must  be  with  some  restriction.  But  the  court  does  not,  as  was  pro* 
pos^d  by  the  defendant's  counsel,  direct  an  issue  to  try  a  modus  with 
a  restriction  or  exception,  where  the  defendants  have  insisted  on 
a  modus  generally,  and  without  any  restriction  or  exception;  for 
that  would  be  to  try  a  modus  different  from  that  which  the  de- 
fendants have  made  the  ground  of  their  defence.  As  to  these 
defendants,  therefore,  who  occupy  ancient  farms  in  Bellinghamf 
they  must)  in  this  cause,  be  decreed  to  account  for  their  agistment 
tithes. 

As  to  the  modus  insisted  on  by  the  other  two  defendants,  Wilkin^ 
son  and  Thompson^  to  be  payable  for  tithe  of  hay  and  agistment  of 
(Jieir  several  inclosed  lands  in  the  district  of  Simonboutni  Which  were 
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part  of  wastes  or  commons,  and  whicli  were,  on  the  inclostire  of  1783. 
those  wastes  or  commons,  allotted  to  different  farms  in  Slmmibottimj  ^^ 
in  satisfaction  of  the  right  of  common  which  the  occupiers  of  those  v. 
fiirms  enjoyed  on  the  wastes;  it  is  admitted,  that  payments  for 
tithe  of  agistment  of  sheep  and  Iamb,  without  regiurd  to  any  usage 
or  custom,  have  been  continually  made  in  the  district  o(  Sinumboumy 
as  well  as  in  the  dl^rict  oi  Bettit^ham;  and  there  is,  consequently, 
the  same  objection  to  the  modusj  as  claimed  for  these  new-inclosed 
lands  in  the  district  of /Sfmondoi^m,  as  there  is  to  the  like  modus 
claimed  for  the  old  inclosures  in  the  district  of  Bellifigham. 

But,  putting  this  objection  out  of  the  case,  the  modus^  as  it  is  ^  modut.o€ 
aliedged,  z.  e.  for  hen/  and  agistment,  cannot  be  supported.     It  is  not  year  pay- 
proved,  that  by  any  usage  or  custom  antecedent  to  the  time  when  '^^  *7  ^ 
the  inclosures  were  made,  any  modus  was  paid  in  lieu  of  any  tithes  ancient  te- 
arising  on  the  commons;  and  the  usage  since  the  inclosure  has  been,  ^^  ^T 
as  to  these  allotted  lands,  in  direct  contradiction  to  such  a  modus t  hi^  ftom 
for  tithe  in  kind  has  been  paid  for  these  lands,  both  of  hay  and  ^''^^fS ' 
agistment     Nor  does  it  appear  that  any  agreement  was  made  with  the  ftce  of ^ 
the  rector,  at  the  time  of  the  inclosure,  respecting  the  payment  of 
any  modtts  for  tithes,  or  for  saving  the  rights  of  the  owners  of  the    , 
(arms  over  the  lands  when  they  should  be  inclosed ;  and  without 
some  agreement  it  might  be  a  question,  which  it  is  not. now  neces- 
sary to  discuss.   Whether  the  Tnodus  was  not  extinguished  by  the 
inclosure  ?     But,  supposing  that  by  usage  antecedent  to  the  inclo^ 
sure,  a  modus  of  one  penny  had  been  paid  for  the  farms  and  the 
commons,  it  could  not  have  been  paid  for  hay  on  the  commons ; 
for  the  commons,  from  the  nature  of  them,  and  of  the  rights  over  * 

them,  could  not  have  produced  hay.     Such  a  usage  could  not  have 
affi>rded  a  presumption  of  any  ancient  agreement  on  the  part  of  the 
rector  to  receive,  and  on  the  part  of  the  owners  of  the  farms  to  paVf 
an  annual  sum  in  lieu  of  the  tithe  of  a  tithable  matter,  which,  at 
the  time  of  making  it,  could  not  have  been  in  contemplaUon  of 
either  of  the  parties,  as  the  subject  of^eir  agreement,  and  over 
which  one  of  the  parties  had  no  right.     For,  supposing  the  ancient 
rights  of  the  owners  of  the  farms  to  have  been  continued  after  the 
inclosure,  yet  the  right  of  the  owners  of  the  farms  could  not,  be- 
fore the  inclosure,  be  extended  to  any  exemption  from  payment  of 
tithe  of  hay;  because,  if  hay  had  been  produced  on  any  part  of  the 
common,  it  would  not  have  belonged  to  the  owners  of  the  farm& 
who  paid  the  moduSy  but  to  the  owner  of  the  land  on  which  it  grew, 
who  was  tlie  lord  of  the  waste.      Considered  in  any  light,    this 
modM&,  in  the  manner  it  is  alleged,  for  hay  and  agistment,  cannot 
be  supported. 

As  to  the  modus  which  the  defendant  Cltarltm  has  alleged  to  [  1255  ] 
be  payable  for  lambs,  four-pence  for  each  score  taken  in  to  de- 
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1783.  pasture  In  BeUinghairi;  if  it  be  considered  as  a  inodus  for  titlic  of 
^^^  agistment  (which  in  fact  it  must  be  if  any.  such  modus  for  lambs 
▼•  ^  exists),  it  is  inconsistent  with  the  modus  of  one  penny  for  hay  and 
agistment  of  all  barren  and  iwprofitable  cattle.  To  avoid  this  in- 
consisteucy,  he  has  alleged  it  to  be  payable  for  tithe  of  wool  and 
lamb,  though  wool  and  lamb  are  not  produced.  But  for  whatever 
it  be  alleged  to  be  payable,  the  payments  for  lambs  depastured  ap- 
|)ear  by  the  evidence  to  have  been  so  various  in  such  a  number  of 
instances,  as  to  exclude  all  presumption  of  a  modus. 

Decreed,   that  so  much  of  the  bill  as   prayed   au  account  of 

tithe  of  milk  should  be  dismissed ;  and  that  the  defendants  who  had 

cattle  should  account  for  the  tithe  of  agistment,  without  costs  on 

eitlier  side. 

^'  In  this  case  an  objection  was  made  to  the  evidence  of  a  witness, 

wbere  a        because  it  appeared  on  his  cross-examination  that  he  was  interested- 

penito^'  It  was  answered  to  an  interrogatory  asking  the  witness,  Whether 

interested     he  is  interested  or  not,  that  he  answers  in  the  negative.     After  this 

^f^^V^      the  party  proceeds  in  his  cross-examination,  and  thereby  makes 

tioDy  cawor   him  a  competent  witness.     Per  cur. — At  law  the  old  rule  was,  that 

take  the  fint  ^^  witness  must  be  rejected,  if  at  all,  on  the  voir  dire  before  the 

«|vporumity  examination  in  chief  began ;  and  after  such  examination  once  com- 

the  oImcc-     menced,  the  adverse  party  could  object  to  his  credibility  only,  and 


tion ;  but  if  jjq^  ^  jjjg  competency.     But  this  rule  was  found  inconvenient,  be- 
tlie  e?i-        cause  it  often  happened,  that  an  interest  denied  on  the  voir  dire 
iIii3!*hB  **  ca"^c  out  clearly  on  a  cross-examination.    The  court  therefore  have^ 
ttmiij        for  a  long  time  past,  permitted  the  objection  to  prevail  wheneveif 
^2^2oii.     ^^  interest  appeared  in  the  course  of  the  examination,  provided  the 
party  entitled  to  the  benefit  of  the  objection  urged  it  immediately; 
still  holding,   that  if  afler  the  ground  of  objection  appeared  the 
party  proceeds  in  his  cross-examination,  he  thereby  waives  the  ob- 
jection, and  shall  not  afterwards  have  liberty  to  make  it     The  rule 
of  evidence  in  equity  ought  to  be  analogous  to  that  in  courts  of  law. 
When  the  interrogatories  are  drawn,  it  is  impossible  for  the  party 
to  know  what  answers  the  witness  will  give  to  them;  consequently! 
there  is  no  opportunity  of  stopping  in  the  course  of  the  crossr 
examination,  and  of  urging  the  objection,  till  afler  the  depositions 
are  published,  and  the  evidence  comes  to  be  read  in  court     Then, 
if  the  party  permits  the  evidence  to  be  read,  he  thereby  waives  the 
objection  to  the  competency  of  the  witness;  but,  if  he  uses  the  first 
[  1256  3  opportunity  that  offers,  by  urging  it  at  the  hearing  before  the 
evidence  is  read,  it  ought  to  be  admitted  and  to  prevail.     If  this  is 
not  the  rule  of  evidence  in  courts  of  equity,  it  is  time  that  the  ques-^ 
tion  should  be  mooted,  and  that  it  should  now  be  established  ope 
way  or  the  other. 
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Gaches  v.  Haynes.     [MS.]  ^^ 

Bill  by  the  vicar  of  Wootton  Waooen  in  the  county  of  Waiviick^  «  p*^"*^ 
for  an  account  of  the  tithe  of  a  water  corn-mill  for  fifteen  years*  4  Wood's 
The  defendant  denies  the  vicar's  right  to  tfie  tithe  of  ancient  mills ;  Sjfiiff'i. 
whether  of  lately  erected  mills,  submits  to  the  judgement  of  the  mflb  maj 
court.     He  then  sets  forth  an  act  of  parliament  passed  in  1 5  G.  S.  ^^JJ^ 
for  inclosing  the  common  fields  in  this  parish,  by  which  it  was  conndered 
enacted,  that  the  commissioners  under  that  act  should  allot  to  the  ■•P'"™^  . 
plaintiff  and  his  successors,  vicars,  &c.  (exclusive  of  the  lands  to  be 
allotted  to  the  plaintiff  in  lieu  of  his  glebe  lands),  such  parcel  of 
the  lands  in  the  common  fields  directed  to  be  inclosed,  as  the  com- 
missioners, making  such  allotment,  should  think  and  adjudge  to  be 
a  full  equivalent  and  compensation  for  the  vicarial  tithes  of  the  said 
common  fields  in  the  said  parish,  after  the  rate  of  nine-pence  in 
the  pound  of  the  real  and  true  annual  value  of  the  said  common 
fields  at  the  time  of  making  the  allotment     And  further,  that  the 
commissioners  at  the  request  and  with  the  consent  in  writing  of  the 
vicar,  or  any  proprietor  of  any  old  inclosed  farms  or  lands  in  the 
parish,  should  ascertain  and  fix  by  their  award  such  a  yearly  rent 
or  sum  upon  and  payable  from  each  of  the  said  old  inclosed  farms 
and  lands,  and  the  respective  proprietors  thereof  for  the  time  be- 
ing, as  in  the  judgement  of  such  commissioners  should  amount  to 
fiill  9d.  in  the  pound  of  the  real  and  true  annual  value  of  the  said 
respective  old  inclosed  farms  at  the  time  of  making  the  said  allot- 
ments for  and  in  lieu  of  tlie  vicarial  6t  small  tithes  payable  in 
respect  thereof,  which  rents  should  be  payable,  &c.     It  was  also 
enacted,  that  after  such  division,  and  the  execution  of  the  award, 
all  right  of  common,  and  all  great  and  small  tithes  for  or  in  respect 
of  the  old  inclosures,  messuages,  cottages,  tenements,  gardens,  and 
orchards,  for  which  there  had  been  any  allotment  made,  or  any 
$um  appointed  to  be  paid,  and  also  of  the  lands  and  grounds  thereby 
directed  to  be  inclosed,  should  cease  and  be  for  ever  extinguished. 
He  then  sets  forth  an  award  made  by  the  commissioners  by  which  [  12^7  j 
{inter  al.)  they  ascertained  tlie  yearly  rents  or  sums  payable  out  of 
the  old   inclosed  farms,   and   from   the  proprietors  or  occupiers 
thereof;  and  they  thereby  ordered  Peter  Hoybrdy  esq.,  the  proprietor 
of  the  farm  and  lands  in  question  in  the  occupation  of  the  defend- 
ant, in  lieu  of  the  vicarial  tithes  of  such  farm  and  lands,  the  yearly 
rent  of  6/.  195.  \d.      He  said  that  the  mill  in  question  was  an 
ancient  mill,  but  in  1780  was  moved  one  hundred  yards  down  the 
stream ;  that  if  any  tithe  were  due  for  it,  the  same  is  extinguished 
by  the  award  of  6/.  19<.  \d.  in  lieu  of  the  tithe  of  the  old  indosure 
on  which  such  mill  stood,  the  said  6/.  Ids*  Id*  being  9d.  in  the 
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1783.     pound  of  the  rent  of  the  said  inclo^ure,  includhig  the  said  mill; 
CwUtet      ^^^^  ^^^  award  was  made  according  to  the  tenor  of  the  act,  and  with 

V.         the  consent  of  the  vicar. 

**^'^f^^^         Mansfield  for  the  plaintiff  insbted  {irUer  al.)  that  the  tithe  of 

mills  was  a  personal  tithe;  that  it  is  not  payable  in  respect  of  the 

land  on  which  the  mill  standi;  that  a  mill's  being  built  upoii 

lands  exempt  from  tithes  did  not  protect  it ;  that  in  the  case  of 

Supra  871.  TAomas  v.  Price,  where  a  mill  which  stood  upon  ancient  land* 
which  were  exempt  from  the  payment  of  tithes  was  taken  down 
and  erected  anew  on  lands  alike  exempt,  an  account  was  directed : 
that  the  mode  of  compensation  in  this  case  negatives  the  idea  of  its 
being  a  satisfaction  for  the  tithe  of  mills ;  that  9d.  in  the  pound 
or  the  annual  value  was  not  a  mode  of  computing  a  compensation 
for  the  tithe  of  mills ;  that  there  was  a  proviso  in  the  act,  that  it 
should  not  defeat  the  right  dr  title  to  tithe-wood,  or  to  vicarial 
tithes  of  old  indosures  within  the  parish,  in  lieu  whereof  no  sum 
or  compensation  was  awarded,  nor  to  any  oblations,  mortuaries, 
Easter  offerings,  or  surplice  fees,  but  that  the  same  should  remain 
due  and  payable ;  that  the  operation  of  this  proviso  was,  that  no* 
thing  was  to  be  discharged  of  tithes  by  the  act,  for  which  a  oom^ 
pensation  could  not  be  made. 

Burton  for  the  defendant  argued  that  the  case  of  Thomas  v.  Price 
wa^  not  ad  idem;  for  there  an  absolute,  not  a  qualified  exemption 
was  claimed^  and  the  courts  are  more  rigorous  respecting  abso- 
lute exemptions ;  that  in  the  case  of  Russell  and  Moor,  I  Ro.  Abr. 
651.  jph  1.,  if  a  man  prescribes  to  pay  to  the  parson  a  certain  thing 
as  a  modus  for  all  the  demesnes  of  his  manor  of  Z>.,  and  after^ 
wards  erects  a  windmill  upon  part  of  the  demesnes,  he  shall  not 
pay  any  tithes  for  the  mill,  but  the  modus  given  for  die  demesnes 
shall  go  in  discharge  of  this  also  which  is  built  on  the  land  di»- 

C  1258  ]  charged;  that  in  1  Bo.  Abr.  652«  pU  4.  2  Inst.  490.  if  a  man  be 
seised  of  eight  acres  of  pasture  and  of  meadow,  for  the  titbea  of 
which  there  has  been  paid  time  out  of  memory  Ss.  6d.f  and  after 
the  owner  erects  thereupon  a  corn-mill,  he  shall  pay  no  tidie  for 

I  the  corn-mill,  because  the  land  was  discharged  per  modum  ded' 

mandi. 

Eyre  B.  upon  the  first  breaking  of  the  case  said.  If  this  depended, 
on  the  law,  I  should  not  have  much  difficult  to  say  that  the  later 
cases  overthrow  the  old  cases  dted  bom.  Bo.  Jbr.,  there  being  no 
valid  distinction  between  lands  exempt  and  lands  covered  by  a 
modus,  and  the  old  cases  having  probably  been  decided  iqMm  a 
mistaken  principle  held  at  that  time,  that  the  tithe  of  mills  ww 
a  predial  tithe;  but  this  depends  upon  the  construction  of  a  privale 
.acty  which  must  be  interpreted  like  a  deed,  according  to  the  trae 
iotent  qC  the  partie8«  ...» 
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Gmcku 


It  appears  from  the  Decree-book,  that  his  loil^lilup  afterWarcU^  1784* 
in  delivering  the  judgement  of  the  court,  declar^,  that  the  tithe 
of  a  mill,  tliough  to  be  recovered  in  the  nature  of  a  personal  tithe,  v. 
is  not  to  be  taken  strictly  as  9^  personal  tithe,  but  is  so  far  predial,  ^^9^*^ 
and  has  so  much  reference  to  a  certain  place  in  which  it  arises,  aa 
in  the  particular  case  before  the  court,  to  &11  within  the  descrip^ 
tion  of  a  small  tithe,  for  or  in  respect  of  an  old  inclosure  for  which 
a  sum  of  money  has  been  appointed  to  be  paid  by  virtue  of  the  act ; 
and,  as  such,  that  it  doth  coase^  determine,  and  is  for  ever  extin- 
guished. , 

The  bill  therefore  was  dismissed,  but  without  costs,  it  being  a 
new  and  doubtful  question. 


Tr.  24  Geo.  III.    A.D.  1784,    Scac. 

Edward  Wills  Carr  v.  George  Heaion^    William  Chamberiajftuij 

Anthomf  ChapnuLn^ 

AND 

Sir  Thomas  Fatxke^  George  Heaion^  Beb&t  Peat,  William  Chamber^ 
layne,  Robert  Peat,  v.  Edward  Wills  Carr.     [Sir  J.  Skynner's 

Mss.]  -  ; 

Lord  C.  B.  —  The  original  bill  is  brought  by  the  plaintifT,  as  S-C 
vicar  of  Lowesby  in  the  county  o(  Leicester,  against  the  defendants,  4  wood's  ' 
as  occupiers  of  lands  within  the  parish,  for  an  account  of  all  small  ^^^^<^*  ^^^* 
tithes  from  28th  of  June  1775.  P.  c/100. 

♦  The  defendants  admit,  that  the  pldntiff  is  vicar,  but  they  deny  ^^  *^') 
that  he  is  entitled  to  the  small  tithes,  for  they  say,  that  he  is  entitled  ginai  ab- 
only  to  a  pension  of  6/.  1 3&  4i  yearly,  payable  by  the  impropriator,  ^^J^ 
who  is  entided  to  all  the  tithes  within  the  parish.*  thdr  re- 

The  cross-bill  is  brought  by  sir  Thomas  Fowke,  as  imprc^mator^  "'^'wecS 
and  the  other  plaintiffii,  who  are  occupiers,  to  establish  the  annual  \  1259  ] 
payment  of  6/.  ISs.  ifd.  in  full  satis&ction  of  all  small  tithes.  It  was 
declared  by  the  court  at  the  hearing  of  the  cause,  that  the  exemption 
was  insufficiendy  alleged  in  the  cross-bill,  and  could  not  be  esta- 
blished ;  and  that  the  cross-bill  must  be  dismissed.  Which  I  men- 
tion here,  to  put  that  suit  out  of  the  question. 

The  vicar's  claim  is  founded  on  ao  ancient  endowment  in  the 
time  of  H.  S.  or  of  king  %hhnj  of  which  there  is  sufficient  evidence 
by  the  instrument  which  has  been  produced,  by  which  the  vicar   *  > 

appears  to  have  been  endowed  of  all  small  tithes,  *'  de  omnibus  minutis 
decimis.^^  In  the  rergn  of  C  1.  the  vicar  instituted  a  suit  in  this  com! 
against  the  then  impropriator  and  odiers,  daiming  all  small  tithes. 
The  (defendant  in  that  suit  insisted  tlial  the  vicar  was  entitled  only 
to  an  annual  payment  of  6/.  1  Ss,  W*  hi  the  same  manner  as  is  aHq^ 
hj  tiie  defendants  in  this  cause*    lliat  cause  proceeded  to  hemng. 
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1784u     and  the  court  dllifcred  (15  Car.  1.)  the  plaintitf  to  be  entitled  to  all 

'   ^^    small  tithes  under  the  endowment,  and  established  the  right  of  the 

▼.         plaintiff  and  his  successors  to  all  the  small  tithes.     Two  subsequent 

Heaunu     Qij^g  ^^i-^  made  (16  Car.)  in  that  cause,  carrying  the  decree  into 

execution :  the  last  of  them  declaring  tlie  plaintiff  to  be  entitled  to< 

wool  and  lamb,  as  being  small  tithes. 

There  is  evidence  in  the  present  cause,  by  one  witness  only, 
that  about  1710  small  tithes  were  received  by  a  vicar  from  one 
&rm  in  the  parish.  It  is  proved  by  the  same  witness,  that  when- 
the  impropriator  about  1725  determined  a  composition  with  an 
occupier,  he  demanded  only  tithe  of  hay:  and  another  witness, 
whose  &ther  collected  for  the  impropriator  in  the  lordship  of 
Newton^  says,  that  no  small  tithes  were  paid  to  him  in  that  district. 
The  plaintiff  has  likewise  given  in  evidence  the  survey  of  pope 
Nicholas^  in  which  the  church  or  rectory  of  Lamesby  is  valued  at 
twenty-two  marks ;  the  vicarage  of  hcmxAy  at  seven  marks.  There 
is  likewise  in  evidence  a  terrier  dated  1700,  signed  by  the  vicar 
(Mr.  Smith)  and  two  churchwardens,  in  which  it  is  expressed,  that 
there  are  belonging  to  the  vicarage,  ^^  a  house,  a  close,  and  all 
<<  vicarial  tithes,  cum  toto  aliaragioJ'^  And  there  is  a  return 
C  1260  ]  from  the  First-Fruits  Office  of  the  yearly  value  of  the  vicarage, 
27/.  55.  lid. 

This  is  the  whole  of  the  evidence  on  the  part  of  the  plaintiff. 

For  the  defendants  it  was  insisted,  that  the  endowment  had  he&k 
varied  at  some  time  previous  to  the  16th  of  H.  8.,  and  a  pension 
of  61.  1 3s.  ^d.  granted  to  the  vicar  out  of  the  rectory,  which  was 
appropriated  to  the  hospital  of  St.  Lazarus  de  Burton^  and  payable 
in  lieu  of  the  small  tithes  with  which  the  vicar  had  been  endowed. 
The  survey  from  the  First-Fruits  Office  taken  in  the  16th  of  H.  8. 
was  read,  in  which  the  value  of  the  rectory  of  L/nvesby  is  16/.; 
and  then  follows,  under  the  article  of  outgoings,  *^  in  pensionUms 
"  GUberto  Stttrges  vicario  de  Lanx^sfy^  61.  135.  4rf."  And  the  valua- 
tion  of  the  vicarage  is  **  in  prdficuis  praoenientibus  de  vicarid  M* 
^^  dem^  tam  in  exitibus  mansionis  et  cujusdam  clausi^  qtiam  in  pecuniii, 
*^  communibus  amus^  71.  Is.  4td."  It  appears,  that  the  possessions 
of  the  hospital  came  to  the  crown  in  the  26th  of  H.  8.,  who  hi 
that  year  granted  the  rectory  of  Lowesbt/f  among  other  possessions 
of  the  hospital,  to  lord  Lisle^  *^  et  decimas  quasamque  dicta  teckniat 
*^  pertinentesy  as  fully  as  the  hospital  had  enjoyed  them."  It  re^ 
verted  to  the  crown  by  the  forfeiture  of  lord  Lisle;  and  Q.  Mary  in 
the  first  year  of  her  reign  granted  to  Fawnt  and  Chamberlayne^  the 
rectory,  ^*  et  decimas  granorum,  fceni,  lancet  et  agneilorum^  et  onmes 
/^  decimas  quasamque^  In  this  grant  the  grantees  are  discharged 
from  all  corodies  and  pensions;  but  there  is  an  express  exception 
^*  (^  the  pension  of  6/«  1S5,  ^dn  annuatim  9oiuf  vicario  de  Ij^wedj/ 
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•*  extra  rector iam  dt  Ijo.  et  eidem  vicario  et  suc&itgtibm  mis  in  do^      1784. 


"  tatione  assign."  and   11 5.  OJrf.  for  synodals  to  the  archdeacon.    ""^^7^ 
In  the  second  year  of  queen  Eliz.   an  inquisition  was  taken  on         " 
the  death  of  William  Fawnt ;  and,  among  other  possessions,  which 
descended  to  WiUiam  his  son,  is  stated  the  rectory  of  lAmeAy^  ^^  all 
^^  tenths  of  com,  hay,  lambs,  wool,  and  other  tenths  in  Lcmesby^ 
"  paying  to  the  vicar  of  Lonoedy  61.  ISs.  4d^"  and  synodals  to     , 
the  archdeacon.     There  is  another  inquisition  in  the  SOth  otEliz. ; 
in  which  the  rectory  is  stated  in  the  same  terms,  and  subject  to  the 
same  pension  of  61.  1 3s.  ^d.    There  are  two  decrees  in  the  court 
of  wards  made  in  the  34th  and  S6th  years  of  JS/ie.,  which,  though 
they  do  not  affect  the  rights  ot  the  present  parties,  yet  shew  that 
the  vicar  did  not  then  receive  all  the  small  tithes.     In  the  45th  of 
Eliz.  there  was  a  grant  to  William  Fawnt  of  the  rectory,  with  the 
same  description  of  tithes  as  in  the  grant  of  queen  Marr/j  and  with 
the  same  exception  of  the  pension  of  61.  ISs.  4d.  payable  to  the  L  ^^^1  J 
vicar  out  of  the  rectory.     And  there  appear  to  have  been  several 
conveyances  of  the  tithes  arising  on  particular  lands  within  the  pa- 
rish by  the  impropriator,  or  his  trustees,  in  the  same  terms  of  de- 
scri[)tion  as  in  the  former  grant.     The  depositions  in  the  cause  in 
the  time  of  C.  1.  have  been  read ;  from  which  it  appears,  that  the 
vicar  had  been  used  to  receive  6/.  yearly,  and  some  species  of  small 
tithes,  not  including  wool  and  lamb,  in  the  district  of  Cold  Newton, 
which  titlies  so  received  did  not  exceed  the  yearly  value  of  ISs.  4fd. 
There  is  likewise  evidence  of  his  receiving  certain  allowances  of 
hay  and  wood,  and  the  pasturage  of  two  cows,  which  were  not  in 
his  endowment.     And  it  is  in  proof,  that  the  value  of  the  tithe  of 
wool  and  lamb  was  at  that  time  worth  90/.  pe?-  annum ;  which^ 
with  the  tithe  of  hay,  and  all  the  other  tithes,  except  what  had 
been  received  by  the  vicar  in  Cold  Newton^  had  been  received  by 
the  impropriator.     It  is  in  proof  in  the  present  case  on  the  part 
of  the  defendants,    that  the   vicar  has  not  received  any  tithes ; 
but  that  a  sum  of  13/.  per  annum  has  been  paid  to  him  by  the 
impropriator. 

Upon  this  evidence  the  question  is.  Whether  the  plaintijflT  is  en- 
titled to  an  immediate  decree  for  all  small  tithes ;  or,  whether  there 
should  not  be  some  further  inquiry  into  his  right?  It  has  been 
urged  by  his  counsel  with  great  force  of  argument,  that  a  decree 
made  between  the  same  parties,  on  die  same  point,  not  appealed 
from,  but  signed  and  enrolled,  is  conclusive ;  and  that  as  the  de* 
cree  made  in  the  time  of  C  1.  has  beai  signed  and  enrolled,  the 
rights  of  the  parties  to  that  suit,  who  are  represented  by  the  parties 
in  the  present  suit,  namely,  the  vicar  and  the  impropriator,  are 
bound  by  it,  the  merits  of  it  cannot  now  be  discussed ;  and,  con^ 
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1784.  sequently,  theiM^        the  vicar,  is  entitled  to  the  decree  which 

^^""  he  prays  by  this  bill. 

V.  The  rule  is  founded  in  sound  policy,  which  requires,  that  the 

A  A^^ir*  ^^1^®^  o^  ^^  court  should  not  be  contrary  and  opposite  to  each 

&nmr  of  a  Other  on  the  same  point  of  right ;  for  instead  of  producing  certainty 

▼■car  in  a  ^nj  security,  it  would  create  the  utmost  confusion.     But  a  decree, 

cwcenbim  which  is  to  have  this  conclusive  effect,   must  be   made  between 

^I^^J^*^  parties  who  have  a  competent  interest  in  the  subject  of  it.     The 

not  be  coo.  sttit  in  which  that  decree  was  pronounced,  was  betwe^ii  the  vicar 

^1^^^'  and  the  impropriator,  who  was  the  patron.     One  of  the  parties  had 

made  upoo  an  absolute  right;  but  the  vicar,  though  he  had  the  freehold  of  the 

p^jjj]^  vicarage,  had  no  interest  beyond  his  own  incumbency.     As  vicar, 

quc«t>op»  if  *  he  could  do  no  act  to  bind  the  interests  of  his  successors  in  the 

we^^mTa^  Vicarage.     Before  the  restraining  acts  he  could  not  have  aflfected 

ptt^  to  h.    those  interests  without  the  amcurrence  of  the  ordinary,  as  well  as 

5T  1S62 1 

!  L   ^^^  J  of  the  patron ;  and  the  same  reason  and  policy  requires  that  the 

ordinary  should  be  a  party  to  a  suit,  the  end  of  which  is  to  bind 

and  conclude  those  interests  which  the  law  hath  appointed  him 

to  watch  over  and  protect.     And  though  the  decree  which  was 

pronounced  was  in  favour  of  the  vicar's  claim,  yet,  if  there  were 

not  parties  sufficient  to  sustain  the  suit,  the  decree  pronounced  in 

favour  of  the  vicar  can  be  no  more  conclusive,  than  if  it  had  been 

to  the  prejudice  of  his  claim.      Considering  the  decree  in  this 

light,  it  has  no  more  force  in  respect  to  the  successors  of  the  vicar, 

who  was  party  to  it,  than  a  decree  for  an  account  of  the  tithes 

would  have  had.     The  conduct  of  the  parties  to  the  suit,  or  of 

their  representatives,  shews,  that  they  considered  the  decree  as  not 

conclusive;  and  that  they  might  at  their  pleasure  depart  from  it. 

An  endow.  The  decree  seems  to  have  been  founded  on  the  sole  evidence  of 

ron^td"^  the  endowment,  and  on  a  supposition  that  the  endowment  was  con- 

eiridence  of  clusive  evidence  of  the  vicar's  right.    For  though  it  appeared  by  the 

ri^:  tfacy  ^^^^7  of  Jf.  8.  that  the  vicar  was,  at  the  time  of  making  that  sur- 

maybo  nar-  vey,  entitled  only  to  a  house,  a  close,  and  a  pension  of  6L  13s.  4ftLf 

▼aried^      ^"^  ^^^^  ^^^   rectory  had  been  frequently  after  granted   by  the 

«ubwquent    crown  with  all  tithes  great  and  small,  and  with  a  reservation  of 

^^^  6/.  ISs.  4(/.   to  the   vicar;    and  though   it  was   proved   that  the 

vicar,  in  fact,  had  not  received  all  the  small  tithes,  but  only  certain 

species  of  small  tithes  in  a  particular  district  of  the  parish,  not  exr 

ceeding  in  value  135.  W.   with   the  yearly   sum   of  6/.;   yet  the 

court,  either  supposing  that  the  endowment  could  not  have  be^ 

varied,  or  that  Uiere  was  not  sufficient  evidence  of  any  variation  of 

it,  instead  of  referring  to  a  trial  by  jury  a  question  of  a  mere  l^al 

right,  which  depended  upcm  facts,  decreed  immediately  in  &vour 

of  the  vicar,  and  established  the  right  of  him  and  his  successors. 
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But  it  docs  not  api)eAr,  that  the  successors  of  tlie^  vicar  have  en-      1784. 
joyed  the  benefit  of  this  decree,  by  taking  the  smalf  tithes  (the  case       ^^^ 
of  one  farm  only  excepted,  on  which  it  is  proved  by  one  witness         ▼. 
that  tithe  was  taken);  nor  does  it  appear  on  the  other  hand,  that       ^J||^ 
they  have  ever  submitted  to  receive  the  pension  of  6/.  135.  W.     A      Ftwke 
different  payment  of  IS/,  per  annum  has  been  made  to  them:  a      (j^, 
payment  far  too  small  to  be  a  fair  composition  for  the  tithes,  to 
which  they  were  entitled  by  the  decree,  if  the  decree  was  binding ; 
for  it  was  proved,  that  at  the  time  of  making  that  decree,  the  tithe  C  ^^^^  3 
of  wool  and  Iamb  only  amounted  in  value  to  90/.  per  annum*     Hie 
natural  inference  from  this  conduct  is,  that  the  parties,  or  their  re- 
presentatives, afler  the  pronouncing  of  the  decree,  compromised 
their  rights;  the  one,  not  appealing  from  the  decree;  the  other, 
not  insisting  upon  the  benefit  of  it;  but  both  parties  agreeing  to 
substitute  a  money  payment  in  lieu  of  the  vicar's  claim ;  greater 
than  the  pension  which  had  been  received,  but  infinitely  smaller 
than  the  real  value  of  the  tithes ;  which  must,  since  that  time,  have 
been  continually  increasing.     If  the  vicar  renounces  the  agre^nent, 
as  he  certainly  mny,  it  is  just  that  the  other  party  should  not  be  so 
concluded  by  the  decree,  as  to  prevent  all  enquury  into  the  vicar's 
title.     That  inquiry  can  only  be  made  by  an  issue  directed  to  be 
tried  by  a  jury :  an  inquiry  which  has  never  yet  been  made  in  that 
manner. 

The  proper  issue  to  be  tried  is,  Whether  the  plaintiff  is  entitled 
to  all  small  tithes  within  the  parish  of  LoweslyP  which  issue 
the  court  thinks  proper  to  direct;  and  to  dismiss  the  cross-bill 
with  costs. 

The  cause,  on  the  petition  of  the  vicar,  came  on  to  be  re-heard  *  Wood'i 
on  the  24th  of  January  1 786 ;  but  it  was  ordered  to  stand  over, 
with  liberty  to  the  plaintiff  to  amend  his  petition,  and  to  add  the 
impropriator  as  a  defendant  to  his  bill ;  and  both  the  petition  atid 
the  bill  were  amended  accordingly. 

The  amended  bill  stated,  that  the  impropriator  pretended  to  be 
entitled  to  all  tithes  whatsoever  great  and  small  within  the  parish ; 
and  that  the  vicar  was  entitled  only  to  a  yearly  pension  of  twenty 
nobles,  or  6/.  135.  4r/.  for  serving  the  cure;  and  charged  that 
the  vicar  was  by  virtue  of  the  endowment  entitled  to  all  smalt 
tithes  in  the  parish ;  and  that  his  tide  thereto  fully  appeared  from 
divers  deeds,  papers,  and  writings  in  the  impropriator's  custody  or 
power,  and  particularly  from  a  deed  without  a  date  made  by  Hugh 
bishop  of  Lincoln^  and  William^  then  dean,  and  Uie  chapter  of 
Lincoln^  to  the  master  and  brethren  of  «the  hospital  of  Burton  St. 
Lazarus  in  the  said  county;  a  grant  or  impropriation  made  by  WiU 
Ham  Faunty  heretofore  owner  of  the  said  rectory  impropriate ;  and 
divers  other  grants,  deeds  and  instruments  concerning  the  said  rec- 
Vol.  hi.  C  c 
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17S4^     toryaod  vicange,  and  the  tithes  belonging  thereto  respectively; 
^^^      hot  that  he  refbied  to  produce  the  same. 

V.  The  impropriator  denied,  that  die  near  was  entitled  by  endow- 

^UHH^  menty  prescription,  or  usage^  to  any  of  the  small  tithes,  or  that  they 
•'Ml*  had  ever  been  paid  to  him  or  received  by  any  former  vicar ;  *  and 
£1^  insisted,  that  the  vicarage  was  never  endowed  with  any  tithes, 
^1964  ]  or  with  a  mansion-house  together  with  the  glebe  lands,  but  that  the 
plaintiff  was  entitled  only  to  a  certain  annual  pension,  salary,  or 
sum  ci  6L  lSs»4d.  (or  the  maintenance  and  support  of  the  vicar 
of  the  said  parish,  being  payable  yearly  by  him  as  the  owner  of  the 
said  impropriate  rectoiy.  He  also  insisted,  that  in  case  any  sudi 
endowment  had  been  made,  it  had  been  long  since  void  and  annulled 
either  by  the  disaiq>robation  of  the  vicarage  or  otherwise  as  before 
stated;  and  that  he  was  endded  to  the  dthes  both  great  and  small; 
and  he  denied  that  he  had  in  his  custody  or  power  any  deeds,  in- 
struments, or  writings,  or  copies  o[  or  extracts  therefrom  oonceni- 
ing  the  said  rectoiy  and  vicarage,  and  the  endowment  thereof  ex- 
cept  such  as  were  produced  on  behalf  of  the  defendants  in  this  cause 
at  the  original  hearing* 

Upon  the  re-hearing  the  court  affirmed  the  former  decree. 

The  vicar  thereupon  appealed  from  these  decrees  to  the  House  of 

Lords;  but  the  House  dismissed  the  appeal,  and  affirmed  the  de> 

crees.    I  have  not  inserted  the  reasons  alleged  in  the  printed  cases 

for  that  appeal,  because  there  seems  to  have  been  no  foundadon 

for  it    So  wdl  satisfied  indeed  with  the  decision  was  sir  J.  Mih 

Jordf  die  vicar's  counsel  on  the  re-hearing,  that,  as  he  declared  in 

1iAil46f.  hb  argument  in  the  case  of  Gamans  v.  Bamardj  he  refused  to  sign 

the  case. 
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H.  25  Geo.  III.  A.D*  1785.    Scac. 

Mavobey  v.  Edmead.    [4  Wood's  Deer.  284*.] 

1  HE  bill  stated,  that  the  rectory  oF  Cherisei/f  otherwise  Catisey,  Upon  a 
was  a  rectory  impropriate^  with  a  vicarage  endo^'ed ;  that  the  'said  SJ?*^*^^ 
rectory  hod    been,   from  time  immemorial  until  the  surrender  endenceof 
thereof,  appropriated  to  and  part  of  the  p(^sessions  of  the  abbey  [IIdSIJ5Si 
t}(  CAerlsey ;  that  the  abbot  and  convent  were  seised  thereof^  and  the  court 
of  all  the  tithes  thereto  belonging  from  time  immemorial  until  the  ^jk  "^de- 
year  140^,  when  the  vicarage  of  the  said  church  was  endowed  creetui  th« 
with  part  of  sUch  tithes ;  that  the  vicars  of  the  said  church  had  ^^  Mttled 
immemorially,  until  the  year  1331,  held  and  inhabited  a  certain  «t  law,  the 

Account 

mansion-house  contiguouis  to  the  church,  with  the  adjacent  curti-  being  mere. 
lage,  and  received  divers  obladons  offered  at  the  said  church ;  thkt  ^LSSrio 
in  die  year  1331,  the  abbot  and  convent,  by  a  certain  endowment,  'the  right, 
confirmed  to  the  then  vicar  and  his  successors  the  said  mansion-  •tissue wai 

•  refutedy 

iiouse,  curtilage,  and  oblations ;  but  that  the  vicarage  was  not  there-  though 
by  endowed  with  any  tithes  whatsoever;  that  in  the  year  1402,  the  ^^^^^ 
bishop  of  Wiiicheslerj  in  whose  diocese  the  said  church  is  situate  tiJTa  coun- 
(with  the  consent  of  the  abbot  and  convent),  confirmed  to  the  vicar  wJl  J^*^. 
and  his  successors  the  said  mansion-house,  curtilage,  and  oblations,  dwed  to  be 
and  thereby  gave  to  the  said  vicar  and  his  successors  all  manner  ^  y^„  ^ji^ 
of  personal  titiies  arising  from  the  woric,  business,  merchandize,  liberty  to 
and  trade  of  fishing  of  the  parisliioners,  wheresoever  tliey  siiould  fi^w. 
fish  in  Uie  river  T/iames  and  the  river  Waye  (the  fishing  in  waters  . 
being  private  property  and  in  tlie  pools  and  ponds  of  the  abbot  and 
convent  excepted ;  the  tithes  of  milk,  curds,  cheese,  butter,  eggs, 
and  pigeons ;  a  moiety  of  the  tithes  of  geese,  honey,  wax,  hemp, 
apples,  pears,  pot-herbs,  onions,  and  garlick ;  and  the  tithe  of  all 
other  tithable  things  growing  in  gardens,  excepting  the  tithe  of  all 
kinds  of  blade,  whether  the  land  was  dug  with  the  plough  or  foot^  ' 
and  exc^t  also  the  tithes,  as  well  great  as  small,  of  the  manor 
of  Catisey^  Hardvych^  and  Rude^  which  were  therein  mendohed 
Vol.  IV.  B 
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1785.  to  be  the  manors  of  the  said  abbot  and  convent,  in  whosesoever 
Mawbev  ^^"^>  whether  of  the  said  religious  persons  or  tlieir  farmers, 
▼.  the  same  should  then  be;  and  except  all  manner  of  tithes,  as 
"^  '  well  great  as  small,  then  arising,  or  thereafter  to  arise,  out  of  the 
township  of  Crotford  and  Woodeham  in  'the  said  parish ;  and  ex- 
cept all  oblations  then  arising  or  to  arise  to  the  chapel  of  &•  Jnne 
on  the  hill  or  mount  which  was  called  Eldebure ;  all  which  tithes 
thereby  excepted,  and  all  other  tithes,  as  well  great  as  small,  and  the 
oblations  within  the  said  parish  not  hereby  especially  ascribed 
to  the  said  vicar  and  his  Gfuccessors,  the  said  bishop  thereby 
declared  his  will  *to  be,  that  the  same  should  belong  to  the 
abbot  and  convent  The  bill  then  stated  the  vicars  had,  from 
the  year  1402,  holden,  enjoyed,  and  received,  the  said  tithes, 
and  parcels  or  parts  of  tithes,  and  other  things  granted  and 
C  1^66  ]  confirmed  to  the  vicars  by  the  said  endowment,  and  continued 
so  to  do  until  the  final  surrender  of  the  abbey ;  that  they  had  ever 
since  continued  to  hold,,  enjoy,  and  receive  the  same,  or  had  been 
or  were  entitled  so  to  do ;  that  the  said  abbot  and  convent,  from 
the  making  of  such  endowment  to  the  time  of  the  surrender  of  the 
abbey,  continued  seised  of,  and  by  themselves,  or  their  tenants  or 
farmers  had  received  and  taken  all  other  the  tithes  and  parcels  or 
parts  of  tithes,  as  well  great  as  small,  yearly  arising  within  and 
throughout  the  said  rectory  of  Chertseyy  or  the  tithable  places 
thereof^  or  were  well  entitled  to  receive,and  take  the  same ;  that  the 
abbey,  being  one  of  the  greater  abbies,  was  surrendered^into  the 
the  hands  of  H.  8.  on  the  19th  oijune^  in  the  80th  year  of  his  reign, 
and  \}j  virtue  of  such  surrender  and  the  statute  31  /if.  8.  became 
vested  in  him  ;  that  the  said  rectory  and  the  tithes  thereof  (ezoept 
the  tithes  of  Olnof  Cake  MillSf  which  were  granted  out  by  the  crown 
togther  with  the  said  mills)  continued  vested  in  the  crown. firam 
the  time  of  the  surrender  until  the  7th  day  of  November,  in  the  5lh 
vearof  Ja.  1.  when  he^  by  letters  patent,  dated  the  said  7th  of  .No- 
vemba-,  granted  to  Richard  lydal  and  Edmund  JBostock^  and  their 
heirs  for  ever,  the  said  rectory  of  Ckertsey,  with  all  rights,  mem- 
bers, and  appurtenances,  as  stated  in  the  bill;  that  by  virtue  of 
divers  mesne  conveyances  the  said  rectory  with  its  rights  &c.  had 
become  vested  in  Thomas  Orby  Hunter ;  that  he,  about  176i,  sold 
and  duly  conveyed  the  same  to  the  plaint^,  his  heirs  and  asaignM 
that  the  plaintiff  ever  since  has  been  seised  of  the  said  jectory, 
with  aU  its  ri^&ts,  &c.  so  granted  as  aforesaid;  that,  as  rector 
thereof  he  was  entitled  to  all  the  tithes  and  other  appurtenanoes 
to  the  said  rectory  belonging;  that  the  said  Thomas  Qn&y  HuMier 
did  in  1763  grant  a  lease  of  all  the  tithes  of  the  said  Tectoiy  to 
William  JEdmead  and  John  Martin  deceased,  their  exacutorsy  -ftc 
for  fourteen  years,  to  commence  from  the  year  1762.;  thtit  Uiey 
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held  and  enjoj'ed  the  same  during  their  lives ;  that  the  defendant     1 785. 
R.  Edmead  was  one  of  their  representatives  ;  that  the  said  defendant    ■      ^^ 
Sichard  Edmead  had,  ever  since  Christmas  1776,  occupied  Simple        v. 
Marsh  Farm^  Chertsey  Mead^  and  other  land  situate  in  Hardwicke    •^*''*^ 
in  the  said  parish  of  Chertsey  ;  that  he  rented  the  same  of  the  other 
defendants,  and  also  rented  of  the  plainti£P  another  &rm ;  that 
upon  the  said  farms  and  lands  he  had  had  wheat,  barley,  oats, 
lye,  peas,  beans,  hay,  clover,  cows,   sheep,  calves,   milk,  lambs, 
wool,  barren  and  unprofitable  cattle,  and  various  other  tithes,  as 
mentioned  in  the  bill ;    that  the  said  lease  expired  at  Michaelmas 
1776 ;  that  the  said  defendant  Edmead  had  in  each  year  since  Mi^ 
chaelmas  1776  taken  from  the  several  occupiers  In  the  townships  of 
Crot/brd  and  Woodeham  in  the  said  parish  sums  of  money  as  a  com- 
pensation for  their  tithes,  and  had  converted  the  same  to  his  own 
use;  that  he,  the  plaintiff,  had  from  time  to  time  requested  him  to 
set  out  and  pay  the  said  several  tithes  which  he  had  on  his  said 
farms  and  lands  since  Christmas  1776;  but  that  he  had  refused  so 
to  do,  and  also  to  pay  over  to  him  the  money  received  by  him  as 
aforesaid.     The  bill  then  further  stated,  that  the  defendant  Morest, 
as  vicar  of  the  parish,  claimed  the  tithes  arising  from  the  three 
fiirms  and  lands  in  the  defendant  Edmead*s  occupation ;  and  that 
the  bishop  of  Winchester^  as  ordinary,  disputed  the  plaintiff's  right 
to  the  tithes  of  the  said  farms  and  lands.    The  bill  therefore  prayed,  C  '^67 
that  the  plain tiiPs  title  to  the  tithes  arising  from  the  several  farms 
aforesaid  might  be  established  against  the  defendants  tlie  Frank^s^ 
and  a^inst  the  defendant  Edmead,   claiming  to  be  the  lessee  or 
tenant  thereof;  that  the  defendant  Edmead  might  account  for  the 
siud  tithes  from  Christmas  1776,  and  also  for  all  money  received 
since  that  time ;  and  that  he  might  be  decreed  to  pay  what  should 
appear  due  on  such  account. 
The  defendants  the  Frankses  said,  that  the  rectory  of  Chertsey 
^  was  a  rectory  impropriate,  with  a  vicarage  endowed ;  that  the  ab- 
bots and  convent  were,  for  a  long  time  before,  and  to  the  time  of  the 
dissolution  of  the  said  abbey,  seised  of  the  rectory  and  the  tithes 
thereto  belonging ;  that  it  being  one  of  the  greater  abbeys  it  was 
surrendered  into  the  hands  of  H.  8. ;   that  the  said  rectory  and 
the  tithes  thereof,  as  parcel  of  the  possessions  of  the  said  abbey, 
th^frttipon  vested  in  the  crown ;  that  the  said  rectory,  some  years 
ago,  was  vested  in  thci  ancestors  of  T.  Orby  Hunter;  that  he  sold 
and  conveyed  the  same  to  the  plafndff ;  and  that  the  plaintiff  was 
entitled  to  such  tithes  and  appurtenances  as  belonged  thereto ;  but 
they  further  said,  that  afler  the  abbey  vested  in  the  crown,  divers 
grants,  leases,  or  demises  had  been  made  and  granted  of  the  lands 
diereof ;  that,  amongst  others,  the  farm  and  tithes  of  Simple  Marshy 
and  some  other  tithes,  had  been  sold  and  conveyed  by  lord  Castle- 
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1785.     main  to  his,  the  defendant's,  ancestors;  that  particularly  by  grants. 

jj^^^^^.        of  queen  Eliz.  and  Ja.  !•  dated  the  3d  ^i  February  in  the  tenth  year, 
▼.     •    of  his  reign,  to  F.  Morice  and  F.  Phillips  for  ever,  as  in  the  answer 
'     was  set  forth ;  that  the  same  were  holden  and  enjoyed  free  from 
payment  of  tithes  or  composition  to  the  rector ;  and  that  no  claim 
had  ever  been  made  for  the  same  till  it  was  made  by  the  plaintiff; . 
that  the  indentures  of  bargain  and  sale  of  tlie  said  said  prembes  by 
lord  Castlemain  to  their  ancestors,  dated  the  24th  of  November  1738, 
were  enrolled  in  Chancery  touching  Simple  Marsh  Farm ;  that  by. 
virtue  thereof  the  said  farm  was  held  and  enjoyed  free  from  payment 
of  any  tithes  whatsoever;  that  they,  by  indenture  dated  the  7th 
of  December  1 762,  demised  to  the  defendant,  EdmeacTs  father,  his 
executors,  &c.  Simple  Marsh  Farm,   and  also  the   Tithing  Plots 
belonging  to  the  manors  of  Walton  and  Pinfbrd,  to  hold  to  him,  as 
therein  excepted  for  twenty-one  years,  at  200/.  per  annum ;  that  the 
defendant  Edmead  then  held  the  same ;   that  the  plaintiff  had  no 
right  to  receive  the  tithes  thereof;  that  they  had  never  been  paid 
to  any  rector  of  the  parish;  but  that  they,  Xh^Frankses,  were  justly 
[  1268  ]  entided  to  the  tithes  of  the  said  three  farms,  and  were  strangers  to . 
the  claim  set  up  by  the  plaintiff. 

The  defendant,    Bichard  Edmead,   said,  that  the  plaintiff,  as 
rector,  was  well  entitled  to  all  tithes  (save  as  to  the  lands  leased  to 
the  defendant's  &ther);  and  he  atl  forth  tlie  names  of  the  several 
farms  and  lands  which  he  held  of  different  persons,  and  which  of 
them  he  paid  tithes  for,  and  which  he  did  not;  and  also  the  qaun- . 
tities,  qualities,  and  values  of  the  tithable  matters  and  things  he^ 
had  bad  thereon;  and  spoke  as  to  the  said  three  farms  and  lands 
as  the  other  defendants  had  done,  and  said  that  he  occupied  them 
as  tenant ;  that  they  had  always  been  held  tithe  free  by  the  pro- 
prietors thereof;  and  that  no  tithes  or  composition  had  ever  been . 
paid  for  the  same. 

Upon  the  hearing  the  court  said  that  this  was  a  question  of  title; 
that  the  evidence  of  possession  was  doubtful ;  that  they  therefore 
would  not  makexmy  decree  till  the  right  had  been  settled  at  law, 
the  account  being  merely  consequential  to  the  right;  and  that  the 
proper  tribunal  for  the  trial  of  right,  if  the  possession  was  equi- 
vocal,   and  for  the  construction  of  deeds    under    which  parties 
jplaimed,  was  a  court  of  law.     They  refused  to  direct  an  issu^^ 
.although  the  plaintiff's  counsel  strongly  pressed  for  it,  in  order, 
to  have  the  right  tried  at  law,  with  the  asssistance  of  the  court, , 
but  ordered  the  bill  to  be  retained  for  a  year,  with  liberty  for  the . 
plaintiff  to  proceed  at  law. 


i^ 
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H.  25  Geo.  III.   A.  D.  1778.   In  Cane.  ^7'?^' 

(Reg.  Lib.  A.  1784.  fo.  749.)  Anderum 

Anderdon  v.  Davies  and  others.     [Sir  J.  Mitford's  MS.3  DavUt. 

Bill  to  establish  the  moduses^  viz.  2d.  for  a  cow,  Id.  for  every  The  court 
tenth  calf,  2d.  an  acre  for  hay,  and  2d.  for  a  garden.     The  bill  ^|,^^ 
laid  the  payment  on  the  Slst  o(  December ;  the  evidence  was  of  mod^M 
payment  at  Easier.     It  was  objected  that  this,  in  a  bill  to  establbh  ^^^|^ 
a  modusj  was  fatal.     The  Master  of  tlie  Rolls,  Sir  L.  Kenyan^  over-  be  payable 
ruled  the  objection,  and  the  defendant  declining  an  issuer  ordered  ^i^j 
the  moduses  to  be  established,  and  that  the  plaintiff  should  pay  the  tl>^  thi^ 
defendants  the  costs  of  the  suit.    This  decree  was  in  fiict  by  consent,  the  bill, 
but  his  Honour  had  been  of  opinion  in  a  case  of  Sanders  \.  White^  ^  ^ 
and  Baliol  College^  thai  with  respect  to  moduses  as  to  which  the  vicar  declining 
prayed  no  issue,  he  should  have  costs :  and  as  to  moduses  which  were  ^  [''"*  ''^ 

•^  .        1  .  •  suCT  a  case 

tried  upon  issues,  and  found  against  him,  they  should  be  established  wUi  be 
without  costs,  ia)  ^^  ^ 


H.  25  Geo.  III.    A.  D.  1785.     Scac.  [  1269  1 

Warren  v.  Fisher.    [MS.] 

The  rector  of  Kemoarion  in  the  county  of  fVafwick  claimed  the  S.C. 
tithes,  both  great  and  small,  arising  in  the  parish,  particularly  of  mss.^^' 
cows,  mares,  ewes,  sows,  calves,  colts,  lambs,  pigs,  poultry,  sheep  vol.  xzi. 
depastured  after  shearing,  and  sold  fat  before  the  next  shearing  li'^wdv 
time,  and  the  agistment  of  barren  and  unprofitable  cattle.  Deer.  S89. 

The  defendants  admitted,  tliat  they  occupied  farms  in  the  town-  cannot 
ship  of  Kenwarton ,-  but  denied  that  the  rector  was  entitled  to  receive  ^'^^^  ^ 
the  tithes  thereof  in  kind ;  and  insisted  on  a  modus  of  5d,  for  every  Irustomsnot 
cow  and  calf  fed  in  the  hamlet,  when  the  calf  was  calved  upon  the  »<«tod.wi*b 
land,  xnz.  ^d.  for  the  calf,  and  Id.  for  the  cow,  on  the  next  Old  in m, modus. 
Midsummer-day  after  the  cow  had  calved,  let  her  age  be  what  it  ^^&^ 
might,  or  so  soon  after  as  the  same  was  demanded,  in  lieu  of  all  the  time  uh 
tithes  in  kind  of  the  calves  and  of  the  milk  of  such  cows  respect-  ^  S**^ 

*^  by  It  muet 

ively;  abo  Id.  for  each  barren  cow  of  three  years  or  upwards  fed  bethewa. 
in  the  hamlet  on  the  Old  Midsummer-day  next  after  suqh  cow  be- 
came barren,  or  as  soon  after  as  the  same  was  demanded,  in  lieu 
of  all  tithe  of  agistment  of  such  barren  cow ;  also  Id.fyf  every  colt 
foaled  upon  the  land,  payable  as  aforesaid,  in  lieu  of*  the  tithe  of 
such  colt. 

Ej/rCf  B.  absent  L.C.B.  —  This  is  a  bill  by  Dr.  Wairen  rector 
of  Kenwarton  for  subtraction  of  privy  tithes.  The  defendants  allege 
three  moduses.  The  first  is  complicated  in  the  form  of  it.  Upon 
the  evidence  there  is  a  reasonable  foundation  to  think  it  doubtful, 


(a)  See  also  Clifton  v.  Orchard^    1  Atk.  610.     Cteeves    v.   Xhtftton,    supra   1048.      Pr€90i$'  ▼- 
ipra    746.      Jiemers    v,    MiUeU,    supra  871.     BentieU,  2  Tri.  279.  itifra. 


supra 
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1735.     whether  there  have  not  been  ancient  customary.payments  reipect- 
tTantm^    ^  these  diflferent  tithes.    No  tithes  in  kind  have  been  paid ;  the 
▼.         receipts  specifying  entire  sums  for  calves,  &c.  viz,  \5d.  for  three 
calves,  and  so  forth,  are  strong  to  this.    The  evidence  of  the  ter- 
riers is  open  to  the  observation  made  by  the  defimdiant,  viz.  that 
they  purport  to  describe  general  rights,  and  not  modes  of  payment. 
These  therefore  do  not  amount  to  a  contradiction,  at  the  same  time 
tfie  specifications  in  them  lead  us  to  suppose  they  would  have  con- 
tained this,  and  their  silence  does  afibrd  some  degree  of  inferoice. 
But  though  there  be  clearly  evidence  to  make  the  payment  doobt- 
fiil,  yet  it  is  dear,  unless  the  defendants  have  stated  precise  customs, 
1 1S70  3  it  is  not  enough  to  shew  some  payments ;  they  will  have  no  appli' 
cation  but  to  the  precise  modttses.    As  to  the  first  modus  5d.  for  cow 
and  calf,  &c.  it  is  awkwardly  expressed ;  but  there  is  a  substantial 
difiiculty ;  the  entire  siim  is  for  two  species  of  tithe ;  the  distribution 
of  4(2.  for  one,  and  Id.  for  the  other,  resting  on  the  evidence  of 
Fishef'f  and  on  the  written  evidence  left  general,  where  it  is  ^^  calves 
so  much."     I  doubt  whether  the  viz.  be  sufficient  in  point  of  form? 
I  do  not  therefore  see  any  way  to  direct  an  issue,  {a)  As  to  the  second 
modtts  it  is  fatally  defective,  for  the  time  to  be  covered  is  most  essen- 
tial in  agistment-tithe.     As  to  the  colts,  it  seems  advantageous  to 
the  parson,  and  the  evidence  is  strong  as  to  this.     I  would  recom- 
mend it  to  the  parties  to  settle  the  question  in  as  amicable  a  way 
as  possible.     The  strict  decree  is  an  account  with  costs  as  to  two 
moduseSf  and  the  bill  dismissed  with  costs  as  to  the  colts.  — They 
agreed  afterwards  to  account  as  to  the  moduses,  without  costs  on 
either  side,  on  the  foot  of  customary  payments. 


P.  05  Geo.  III.     A.  D.  1785.    Scac. 

Lewis  V.  Giffard  and  others.    [MS.] 

8.  C  Bill  by  the  vicar  of  Charlton  in  Wills  for  the  subtraction  of 

D9cr.  «98.  tithes,  viz.  all  small  tithes  for  1780,  1781,  and  1782.  Five  of  the 
ToabOl  defendants  joined  in  answer;  one  only  was  separate^  but  the 
fm  dtfaet,  ground  of  defence  was  the  same,  except  that  two  of  them  had  set- 
^J^^jJI^  ofis.  They  made  two  points :  First,  that  they  had  already  accounted 
not  1m  and  paid  for  several  things,  and  tendered  the  rest  Second,  as  tQ 
^J^  there  *®  agistment,  a  claim  set  up  by  the  lessee  of  the  impropriator.  The 
Usall^gMl    institution  and  induction  were  admitted;  occupation  was  admitted; 


^•^< 


(a)  <'  As  to  the  first  being  for  a  cow  and  calf  answer  as  to  the  laying  of  modutet  was  said,  by 

^  and  depsstured,  this,  in  strict  critical  language,  baron  JE^yre,  to  have  been  found  inoonvcnieiit;  nd 

could  only  be  where  the  calf  was  kept  and  turned  that  they  chose  rather  now  to  put  the  party  to  bHng 

on  the  ground,  as  well  as  the  cow,  and  that  where  a  new  bill.     I  am  informed  that  thb  had  before 

tlHft  was  not  the  case  there  must  be  no  tithe  at  been  often  practised  in  tithe  causes.     8.C  "   ' 

•0;"  HiWs  MSS.     * 

Koie  alsDi  that,  the  giving  letre  to  amend  the 
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tbe  plaintiff  clearly  (akified  the  account  of  tithable  matters,   and     1785*. 
proved  fraud  as  to  all  the  defendants  in  two  articles,  viz.  carrying   ' 


tbe  ewes  out  of  the  parish  to  drop  their  lambs,  and  the  sheep  to  be        v. 
flbom,  bringing  them  back,  the  sheep  almost  immediately,  the     ^j0^' 
«wes  and  Iambs  as  soon  as  could  be  with  safety.    The  value  of  the  claim  U  !•• 

V  ^       A         *A 

i^stment,  and  of  the  gardens,  and  the  quantity  of  every  thing,  and  not  like 
were  matter  of  account  merely  to  be  referred  to  the  Peputy  Re-  at^o/cWa. 
membrancer.  the  «ww 

Mr. Price  for  the  defendants  stated,   that  agistment^tithe  had  ^utrf the 
never  been^  paid  previous  to  the  time  of  the  present  plaintiff.     He  drop  their 
aaid,  that  the  parish  consisted  by  reputation  of  thirty-six  yard-  ^^J^J^?, 
lands,  twenty-five  of  which  the  rector  had  a  right  to,  and  the  vicar  be  dMrn, 
to  no  •  more  than  eleven ;  that  tlie  rector  ought  to  have  been  made  ^^|JJ^ 

A  party.  ^  almott  im- 

Per  Cur, — There  is  no  appearance  of  any  necessity  to  wait  for  ^Jjf^J^^' 
the  rector  to  be  made  a  party.     The  claim  is  only  to  some  species  ewet  and 
of  tithes  very  indefinite,  and  not  like  a  real  claim.     The  cause  may  ^^^^  ,^^ 
go  on  without  him.     The  objection  was  therefore  over-ruled.  be  with 

Mr.  Price  not  being  able  to  resist  an  account,  the  court  decreed  fhmd  on  * 


an  account  generally  against  all  the  defendants,  except  Tawne  and  ^  ^ 
Cancj  who  had  set  up  cross  demands.  As  to  Cane^  the  balance  hav-  L  ^  ^ «  i 
ing  been  paid  to  him  before  the  bill  filed,  or  at  least  before  answer, 
and  the  plaintiff  not  having  charged  fraud  in  the  account  by  amend- 
ment of  his  bill,  or  otherwise,  so  as  to  entitle  him  to  open  the  ac- 
count, the  bill  was  dismissed  as  against  him  ;  and  as  to  Taame^  an 
account  was  decreed  to  be  taken  of  his  cross  demand,  proof  of  ten- 
ders having  been  entered  as  read.  The  court  did  not  think  itself 
authorized  to  decree  any  thing  respecting  the  fraud,  or  to  direct 
the  Master  to  take  an  account  of  the  lambs  and  fleeces  so  dropt 
and  shorn  out  of  the  parish,  the  plaintiff  not  having  brought  that 
matter  in  issue  either  by  a  charge  in  his  bill,  or  by  subsequent 
amendment. 


M.  26  Geo.  III.   A.  D.  1785.    Scac- 

Dehes  v.  Lord  Bagot.    [MS.] 

To  a  bill  for  titlies,  the  defendant  set  up  several  moduses.    It  was  S.C. 
moved  ^by  the  defendant  to  discharge  an  order  obtained  as  of  d^^^^  \ 
course  for  referring  interrogatories  to  the  Master  for  being  leading*  a  motion 
The  ground  of  the  motion  was,  that  the  order  had  been  obtained  ^J2e*for 
too  late ;  that  the  right  to  ask  it  had  been  waived  by  the  subsequent  fefcmng 
proceedings,   and  the  plaintiffs  acquiescence.     Publication  had  ri^'totfie 
passed  in  Michaelmas  term,  the  plaintiff  then  set  down  the  cause  for  ?^^^ 
hearing  in  the  following  HUary  term.     At  tlie  Hilaty  sittings  ap-  ing  even  ' 
plication  was  made  by  the  defendant  that  the  cause  might  stand  y^;^^''' 


Lard 
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17S5*     over  ttU  this  tenn,  and  it  continaed  in  the  paper  of  causes,  till  the 
jfgg^      phuntijBr  struck  it  out  without  leave  of  the  court,  a  few  days  only 
rTl^       before  it  would  have  oome  on  for  hearing.    It  was  urged  by  the 
defendant's  counsel,  Neamham^  Burtouj  and  MU/brdj  that  this  was 
,         analogous  to  a  motion  to  change  the  venue^  to  remove  causes,  to 
tiM  ^fftr      *refer  answers  for  impertinence,  and  to  pleas  in  abatemant,  where  the 
d^!r£.'**  advantage  is  w^aived  by  not  taking  it  in  prqper  time, 
bearing.  Cur» — It  is  admitted  that  there  is  no  rule  limiting  the  time.    No 

*£12723  aflbcted  delay  in  this  case  appears  on  the  part  of  the  plaintiffl  It  is 
not  similar  to  dilatoiy  pleas,  because  they  are  for  mere  slips.  This 
is  important  to  the  justice  of  the  case.  It  is  not  similar  to  other  cases 
that  have  been  alluded  to^  because  here  no  step  has  been  taken 
which  amounts  to  a  waiver.  It  is  doubtful  whether  this  sort  of  in- 
terrogatory could  not  be  taken  advantage  of  even  at  the  hearing, 
notwithstanding  the  order  against  arguing  irregularities  in  dqposir 
tions  at  the  hearing.  There  is  no  sufficient  ground  for  discharging 
the  order. 


Tr.  26  Geo.  III.    A.D.  1786.     Scac. 

Bennett  v.  Read  and  others.    [MSS.](a) 

f'A*  ^^  ^^  parish  d!  hrmg  Sutton  in  the  county  oi  Ldncolny  which  is 

S39.  D. '  very  large  and  extensive,  containing  upwards  of  twenty  thousand 
A  cnstom  acres,  there  is  a  rector  or  impropriator  and  a  vicar  endowed.  The 
hoDMMdcr  impropriation  of  this  parish'  with  the  perpetual  advowson  of  the 
^1^*^  vicarage,  subject  to  the  life  of  the  then  vicar,  had  beep  purchased 
P■fM^to  by  the  plaintiff  Bennett^  .who  had  afterwards  obtained  from  die 
^J^  1^  yicar  a  lease  of  the  vicarial  tithes.  Thus  invested  with  the  charac* 
the  name  of  ter  of  both  rector  and  vicar,  he  filed  his  bill,  the  vicar  also  being  a 
^^l*"^^*  co-plaintifi^  against  the  defendants  for  the  agistment-tithe  of  sheep 
d^  tUeer,  fix>m  the  time  of  their  being  shorn  to  Old  CandlenuU-day  s  and  also 
^itaJen  ^  ^^^  ^^  agistment-tithe  of  bullocks,  barren  cows,  and  horses  not 
f«r,inMtu.  used  in  husbandry  business. 

the  tithe  of  1^^  defendants  by  their  answer  insisted  upon  moduses.  Issues 
the  produce  ^ere  directed,  and  at  the  trial  at  Lincoln^  a  verdict  was  found  estab- 
r  1273  1  l^sbing  the  first  modus  somewhat  different  from  what  it  was  laid, 
den,  yiiH,  It  was  in  these  words.  *^  That  every  person  being  a  householder 
^f^caxtMi  in  hihabitant  within  the  said  parish,  and  occupying  a  messuage,  cottage, 
the  ^ubh  garden,  orchard,  yard,  land,  meadow,  pasture,  or  marsh  ground, 
^  *"  within  the  same,   has,  from  time  whereof  the  memory  of  man 

(a)  The  report  of  this  case  is  longer  than  most  John)  MUford ;  and  the  relation  of  those  argu- 

of  those  which  I  have   had  an  opportunity  of  ments  is  ftom  a  nofe  of  Mr.  Samuel  Onitfikm 

laying  before  the  reader.     But  let  not  the  length  Cox^  in  his  own  hand-writing,  and  taken  by  him- 

dueourage  him  from  the  perusal  of  it :  tiie  sub-  self.     The  judgement  of  the  court  is  from  a  nia- 

jcct  is  in  itself  important :  the  arguments  of  the.  nuscript  in  the  collection  of  the  late  Ixird  Qacff  ■ 

counsel,  which  are  given  in  detail,  are  those  of  Justice  Eyre.      (See  also  Bennett  v.  jHknhf^ 

Mr.  8trj,Hili,  Mr.  Burton^  and  Mr.  (now  Sir  4  Wood's  Dtecr.  54.  Bennett  v.  Peart,  Oid,  Stsi)* 
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nmneth  not  to  the  contrary,  paid  and  been  used  and  accustomed,     1786. 
and  of  right  ought  to  pay  to  the  vicar  of  the  said  parish  for  the      ^ 
time  being,  the  sum  of^cL  at  the  fieast  cS  Easter  or  afterwards  upon        t. 
reasonable  demand,  by  the  name  or  names  of  hearth  sUver,  garden      ^^^' 
siherj  shot  and  waaen  silver^  in  lieu  and  full  satisfaction  of  all  and  bouse. 
so^Iar  the  tithe  of  herbs,  roots,  flowers,  apples,  pears,  nuts,  and  im|,j|iui*  * 
other  fruits,  in  or  upon  any  garden,  orchard,  or  yard,  occupied  by  and  of  all 
such  person  within  the  said  parish,  yearly  growing,  arising,  and  u^s^and^ 
renewing;  and  of  all  wood,  cuttings,  toppings,  and  croppings  of  ioro^» 
trees  cut  in  such  year  upon  land  occupied  by  such  person  within  y^g^^  ^^^^ 
the  said  parish ;  and  of  all  herbage  and  agistment  of  barren  and  ^^^.  ^ 
unprofitable  cattle  kept,  fed,  and  depastured,  by  such  person  in  the  occupiuioii, 
aid  parish  or  the  tithable  places  thereof  in  such  year;  which  sum  ^^^^ 
af  2d.  hath  been  during  all  the  time  aforesaid  accepted  by  the  vicar  ment^titiie 
of  the  said  parish  for  the  time  being  in  lieu  and  full  satisfiiction  of  ^^JH^L^ 
the  tithes  aforesaid."  for  emy 

The  other  modus  set  up  and  found  by  the  jury  was,  "  That  every  dCTtandT*" 
person  resident  and  occupying  land^  within  the  said  parish,  and  occupjii^ 
having  sheep  fed  and  d^Mtftured  there^  shorn  within  the  said  parish  £„  ^^  ^ 
in  any  year,  and  sold  and  sent  out  of  the  said  parish  afier  the  13th  nah  to  paj 
day  oi  February^  commonly  called  Old  CandkmaS'^tay^  in  the  next  emyibMp 
year,  and  before  the  next  shearing  time,  or  which  have  been  bred  "^^  ^  ■«>( 
in  the  same  parish,  or  have  been  brought  into  the  said  parish,  afler  pariib^mftcr 
die  shearing  time  in  any  year,  and  sold  or  sent  out  of  the  said  parish  ^^  Candie- 
after  the  ISth  of  FAruary  next  following^   and  before  the  next  a^Mm 
shearing  time,  hath  paid,  and  for  all  the  time  aforesaid  hath  been  ^^[^u^ 
accustomed  to  pay,  and  of  right  ou^t  to  pay  to  the  vicar  for  the  of  tiie  titiin 
tiflie  being  the  sum  of  ^d.  for  every  such  sheem  in  lien  and  fiill  ^^b^^ 
satis&ction  and  discharge  of  the  tithes  due  and  payable  to  such  such  ibMp^ 
vicar  for  such  she^  &c«"  "*  ***^ 

It  was  stated  by  the  defendants  in  their  answer,  and  it  appeared 
to  be  true^  that  great  part  of  the  said  parish  had  been  recovered 
ftom  the  sea,  and  consists  of  marsh  land,  and  that  the  first  modus 
was  for  the  purpose  of  encouraging  an  influx  of  inhabitants* 

Upon  the  cause  coming  on  for  further  directions  afler  the  verdict, 
Piyeej  Mansfield^  Neamhanij  and.  Ainge^  argued  for  the  plaintiff* 
against  the  validity  of  the  modus. 

The  modusj  they  said,  set  up  by  the  defendants  at  the  trial,  and  [  1274  ] 
apon  which  the  issue  was  directed,  was  not  confined  to  householders: 
but,  OS  the  court  gives  a  latitude  to  a  jury  in  their  finding  of  a 
modusj  they  found  it  differently,  confining  it  to  householders.  This, 
though  conclusive  in  point  of  fiftct,  is  not  so  as  to  the  legality  of 
liie  modus.  The  modus  is  bad  in  point  of  law :  it  is  a  payment  in 
Ken  of  three  species  of  tithes  different  in  their  nature  and  their 
oobimon  law  rights:   it  blend9  great  and  small  tithes  together. 
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1786*  which,  when  you  eonsider  rector  and  vicir,  belohg  to  diffisient 
jp^j^j^gff  perscms  in  difierent  rights;  to  the  rector  by  common  law  right;  to 
▼•  the  yicar  by  endowment  or  prescription.  It  is  one  entire  payment 
without  ascertaining  what  belongs  to  any  of  the  tithes,  and  there  can 
be  no  equal  intend  division  of  the  money  to  apportion  it  to  eadi 
tithe.  Another  ground  of  objection  arises  from  the  names  them- 
selves: for  it  appears  from  thence  that  it  is  the  pajrment  of  one 
tithe  in  compensation  for  another,;  hearth  silver  relating  to  the 
houses  garden  silver  to  the  garden,  wucen  siher  for  wax  consumed  at 
the  altar  for  ave-marias.  But  the  great  objection  to  the  modus  is^ 
that  it  is  unreasonable  and  uncertain,  inasmuch  as  it  depends  upon 
the  number  of  inhabitants  housdiolders,  who  may  be  reduced  to  few 
by  each  one  having  ^  more  land ;  or  it  may  be  in  the  hands  of 
foreigners^  in  which  case  the  modus  may  become  uncertain  in  its 
produce. 

They  further  said,  that  the  two  moduses  contradict  and  invalidate 
each  other :  the  first  is  a  modus  for  all  unprofitable  cattle^  inclyding 
therefore  sheep  during  that  period  of  the  year  when  they  are  un- 
profitable:  the  other  modus  is  a  different  payment  finr  the  same 
thing;  for  the  sheep  would  otherwise  pay  an  agistment^tithe  during 
that  time,  and  the  modus  is  therefore  an  agistment  modus  as  well  as 
the  other,  covering  part  of  the  same  article. 

Hill  Serjeant  for  the  defendants.--*^The  defence  to  the  plaintiff's 
bill  is  the  modus  as  found  by  the  jury*  Questions  have  before 
arisen  with  respect  to  the  tithes  of  this  very  parish.  The  modus  has 
been  twice  found  by  juries,  <»ce  in  the  time  of  Ja.  1.,  and  again 
in  the  summer  of  178S.  The  opinion  of  the  court  at  diffisrent 
times  was  in  fevour  of  this  very  modus.  In  the  year  1617,  the 
vicar  libelled  against  Samter  in  the  ecclesiastical  court:  Sawter  obr 
tained  a  prohibition  upon  the  suggestion  of  this  very  modus,  only 
the  proceedings  being  at  that  time  in  Latin,  the  expression  was 
Paterfamilias,  instead  oiHousehcider.  Now  the  granting  of  the 
•  prohibition  shews,  that  the  oonrt  thought  it  a  good  wsodus,  or  al 
least  doubtful.  The  declaration  in  {Hrohibition  was  founded  on  the 
C  1275  ]  iJi^odus,  and  there  was  a  verdict  in  fevour  of  it  In  Prohibition 
the  d^ndant  is  an  actor  as  well  as  die  plaintiff  and  he  might  have 
proceeded :  but  he  did  not ;  he  submitted,  and  no  consnltation  waa 
granted. 

About  seven  years  afterwards  another  dispute  arose,  and  a  bill 
was  brought  in  the  Duchy^court  against  Thompson,  the  then  impro* 
priator,  and  Clerke,  the  then  vicar ;  and  there  the  plaintifi  laid 
the  motbis  too  extensivdiy,  as  was  afterwards  done  in  the  year  178Sf 
for  it  was  lud  so  as  to  take  ia  outners,  or  ont-towners,  and  the 
vicar  then  admitted  the  modus,  and  insisted  only  that  it  did  not 
extend  to  outners.    A  commission .  issuedi  and  the  witnesses  isb 
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Iheir  depositions  include  outners.   The  cause  came  on  in  the  Duchy-     1 786* 
court  in  Michaelmas^  7  Car.  1.   and  die  .decree  takes  notice  thai     j^g^^^g^ 
there  was  an  assistant  baron  from  this  court,  and  a  judge  from        v. 
the  Common  Pleas.      The  decree  declares  the  opinion  of  the     ^^*' 
whole  court  impliedly  in  the  restrained  sense,  because  it  makes 
no  doubt  of  the  modus  but  as  to  outners,  and  directs  it  as  to  out- 
ners to  be  tried  at  law :  but  it  does  not  appear  at  that  time  to  have 
been  tried. 

There  was  a  third  suit  in  this  court  upon  a  bill  filed  by  ITtongh' 
Sony  stating  the  custom  and  admitting  it  as  to  all  but  outners,  and 
stating  the  defendants  to  be  all  outners.  The  defendants  by  their 
answer  insisted  upon  the  modus  extending  to  outners*  The  further 
proceedmgs  in  this  cause  do  ilot  appear. 

In  1 783,  another  cause  came  on  to  hearing  between  die  present 
plaintiff  and  Peart,  in  which  the  modus  was  laid  dropping  the  word 
^  householders,"  and  extending  it  to  outners^  and  upon  trial  the 
modus  was  found  as  laid  in  the  present  cause. 

It  has  been  objected,  that  the  Tierdict  was  only  collateral.  It  is 
true,  when  applied  to  the  modem  verdict  in  1783,  but  not  to  the 
verdict  on  the  pleadings  in  ^x>hibition.  In  the  cause  in  1783 
there  was  a  material  defect,  because  the  question  was  there  made 
upon  the  modus  extending  to  ontners,  which  was  not  found,  and  as  the 
defendants  were  outners,  the  plaintiff  was  entitled  to  a  decree.  Had 
Ihe  defendants  been  inhabitants  and  householders,  the  diecree  ought 
not  to  have  been  made  against  them;  for  in  Austen  y.  P^ot,  Cro»  Sv»si7* 
Eliz.  736.  this  court  held  die  proof  in  prohibition,  though  not 
quite  precise  as  laid,  yet,  ff  it  sbew^  that  tiie  court  christian  ought 
not  to  hold  plea  thereof^  it  is  sufficient;  and  therefore  if  there  be 
a  prescription  diat  the  parson  holds  one  irandred  acres  of  land  in 
satisfaction  of  tithes,  and  the  proof  be  that  he  holds  sixty  acres 
only  in  satisfaction  of  them,  it  is  well  enough.  And  in  Bunb.  16.(a)  [  1276  ] 
where  a  composition  was  pleaded  to  a  bill  for  tithes  of  five  closes 
Und  found  for  three,  the  court  said  they  saw  no  difierence  between 
a  prohibition  and  a  bill  in  this  court,  and  a  mere  slip  in  the  state* 
ment  of  the  modus  will  not  prevent  tiiis  court  fi*om  doing  justice. 
In  Hardcastle  v.  Smiihson  and  Slater,  3  Ati.  24*5.  Lord  Hardwicke  Supn  7S4» 
says,  'thouj^  it  be  true^  that  tithes  in  kind  are  the  right  of  the 
parson,  yet,  where  there  are  customary  payments  in  lieu  thereof 
fimn  time  immemorial,  they  miist  have  wdght.  Eveiy  purchaser 
who  comes  into  this  parish  pays  according  to  tiie  rate  of  those 
payments,  and  buys  upon  the  fiiith  of  them ;  and  unless  there 
are  some  strong  insarmountable  reasons  to  overturn  these  cus- 

■ 

(o)  This  case  it  inoorrectly  ftated  and  paged.    No  •ucfa  caie  apptars  as  dtad,  it  is 
9mfa>tr  IViylifV*  IToOcr,  9^  $67*  n^^  999* 
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1786*     tomary  payments,  the  court  will  not  easily  be  brought  quietanuh 
vercj  and  yet  rules  of  law  ought  to  be  adhered  to  with  regard  to 


V.        modwes. 

^^^^  The  reasons  o£kred  by  Mr.  Pryce^  are  not  such  as  will  overturn 

the  modus.  His  cases  are  all  on  prescriptions,  and  not  on  customs. 
Many  customs  bad  in  law  have  been  supported  on  the  reason  firom 
Brcnvrdam  to  Lord  Baymond.  Mr.  Pryce  objects  that  the  modut 
is  bad,  inasmuch  as  it  jumbles  difierent  species  of  tithes  together,' 
and  that  it  is  one  entire  payment  for  three  different  species  of  tithes 
payable  to  different  persons.  But  the  vicarage  did  not  exist  till 
long'^after  this  modm^  and  no  act  of  the  owner  of  the  tithes  can 

Supni697.  prejudice  the  parishioner.  In  2  P.  Wms.  522.  the  same  objection 
was  taken,  that  the  consideration  of  making  tithe-grass  into  hay 
for  the  benefit  of  the  rector  could  be  no  consideration  as  to  the 
vicar,  who  was  entided  to  the  small  tithes  of  herbage.  But  the 
Chancellour  said,  that  was  nothing  for,  originally,  of  common 
right,  the  parson  was  entitled  to  all  the  tithes,  as  well  great  as 
small,  and  the  modm  (supposing  it  to  be  a  good  one)  must  have 
been  time  out  of  mind,  and,  consequendy,  must  have  been  while 
the  parson  was  seised  as  well  of  the  small  as  of  the  great  tithes, 
and  afterwards  the  vicarage  was  derived  out  of  the  parsonage,  and 
the  parson  by  the  consent  of  the  patron  and  ordinary  endowed  the 
vicar  with  these  small  tithes.  Tliis  shall  not  prejudice  the  parishi« 
oners,  or  deprive  them  of  the  benefit  of  enjoying  the  niodMs  whidi 

8apm«5s.  they  were  befo^  entitled  to.  In  Buhb*  180.  it  was  holden,  that  a 
mcvdus  to  the  rector  was  a  good  bar  to  the  vicar ;  and  in  1  Mod. 
216.  (onofi.)  there  is  the  same  point     So  is  Winch.  245. 

Supra  ^3.  Pinch  -H.  Masters^  Bunb»  161.  goes  to  all  the  objections  taken  to 
this  modus.    The  case  in  1  Ventr.  3.  (anon.)  is  plainly  distinguisb- 

[  1277  ]  able. firom  this;  for  that  was  a  modus  ''  that  the  proprietors  and 
<<  occupiers  of  such  a  manor  or  any  parcel  of  it  should  pay  a  groat 
**  to  the  parson  for  herbage  tithes  f*  and  the  court  held  it  ill,  for 
if  a  man  had  but  two  or  three  feet  of  ground  in  the  manor  he  should 
pay  a  groat.  But  in  this  case  it  is  laid  for  householders^  and  there- 
fore the  reason  in  the  case  in  Ventris  does  not  apply  here,  for  a 
penny  is  not  an  unreasonable  sum  for  a  householder  to  pay  for  his 
house.  Lady  Gresham^s  case  is  said  to  have  been  where  one  pre* 
scribed  to  pay  yearly  by  the  hands  of  two  persons  inhabiting  in 
such  houses  four-pence  to  the  vicar  in  satisfaction  of  all  tithes;  and 
it  was  adjudged  ill,  because  the  houses  mmf  decay  or  none  lice  in  themf 
so  nothing  would  be  paid.  But  this  case  is  only  suggested  by  the 
counsel  in  Parry  v.  and  is  no  where  to  be  met  wiili. 

Supra  275.  Coaoper  t»  Andrewsj  Hob.  39.  a  suggestion  of  a  modus  decimandi  tx 
a  park  of  2s.  a  year,  and  a  shoulder.of  every  third  de^, killed  in 
the  park,  which  is  now  disparked.    It  is  clear  from  reading  die^ 
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report,  that  it  was  the  2s.  which  supported  the  prescription,  and      1786. 
that  if  it  had  been  only  the  shoulder  of  venison,  the  modus  would     ^ 
have  been  gone  by  the  disparking,  for  there  cannot  be  a  prescrip-         ▼. 
tion  in  turn  decimando,  and  therefore  without  the  2s.  there  must  have      ^^^' 
been  titlies  in  kind  of  tlie  park. 

In  Carleton  v.  Brigkiwelly  2  P.  Wms.  462.  a  modus  for  tithe  of  Supra  676. 
com  for  the  inhabitants  of  such  a  tenement  and  the  lands  therewith 
usually  enjoyed,  was  void  for  uncertainty  in  regard  the  tenements 
may  be  unmhabited,  and  the  lands  often  shifted  and  let  witli  other 
fiuins.  But  there  it  was  altogether  uncertain,  for  it  was  not  for 
such  lands  as  were  holden  with  the  house,  but  for  such  as  were 
vsnaUy  holden  with  it. 

It  is  objected,  that  the  houses  may  be  reduced  to  few,  and  that 
the  inhabitants  of  them  may  hold  all  the  feeding  land  in  the  parish, 
whidi  would  reduce  the  vicar's  provision  to  nothing.  But  this  is 
not  to  be  expected :  thb  payment  is  laid  by  way  of  custom  to  en- 
courage habitation.  This  was  a  fen  country,  extremely  unwhole- 
some, and  it  was  absolutely  necessary  to  hold  out  great  encourage- 
ment to  induce  people  to  live  in  it.  This  exemption  was  a  douceur, 
like  the  case  in  1  Ro.  Ahr.  650.  jl.  12.  where  being  alleged  by  way 
of  custom  in  the  parish,  and  for  the  purpose  of  procuring  feed 
for  plough-cattle,  a  prescription  was  allowed,  which  otherwise 
would  have  been  bad  in  law.  Here  the  modus  is  laid  by  way  of 
custom,  and  a  reason  given  for  it,  viz.  for  the  better  cultivation  of 
die  country. 

The  last  case  was  Travis  v.  Whitehead,  where  the  vicar,  who  [  1278  ] 
filed  his  bill  for  titheJiay,  made  out  his  title  in  this  manner — that  Suprmioes. 
there  was  a  bad  modus,  not  sufficient  to  bar  him,  but  sufficient  to 
ibew,  that  he  was  entitled  to  be  paid  for  that  for  which  the  modus 
was  set  up.  -  The  defeodants  said,  the  vicar  had  never  received  the 
modus  at  all,  and  therefore,  as  against  them,  the  validity  of  the 
modus  could  never  have  come  in  question,  the  only  question  being, 
whether  the  vicar  had  made  out  his  title  to  that  species  of  tithes  :• 
therefore  the  modus  in- that  case  could  not  have  been  determined  to 
be  bad.  ' 

Thb  payment  has  been  said  to  be  ope  sort  of  tithe  in  compen- 
sation for  another.     But  there  is  no  colour  for  that:  it  is  a  pay-  - 
ment  of  a  single  sum  in  compensation  for  three  different  species 
of  tithes. 

The  writers  sometimes  conftmnd  custom  and  prescription,  im- 
memorial usage  being  necessary  to  both,  though  they  are  very  . 
different  in  their  nature.  Doctor  and  SiuderU,  2  L.  c.  55.  Bro. 
tit  Prescription,  pL9S.  Doctor  and  Student  says  a  custom  in 
nan  decimando  may  be  good,  if  there  be  sufficient  1^  for  the 
parson.    It  is  clear  that  a  prescription  in  non  decimanio  is  toid. 
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1786«      luicl  I  should  not  choose  to  go  so  far  ag  to  say  that  a  custom  in 
non  decimando  would  not  be  bad.     In  a  vill  I  should  think  it  would. 


Y.'  But  it  is  clear,  that  a  prescription  in  modo  deeimandi  is  allowable. 
^^^'  There  is  no  case  which  has  gone  to  destrojr  a  custom  of  tithing 
merely  on  account  of  its  minuteness,  and  unless  it  is  liable  to 
some  unsurmountable  objection  the  court  ought  to  decree  for  the 
modus.  There  are  other  moduses  m  principle  like  the  present^ 
though  perhaps  not  so  important  in  their  consequences ;  and  this 
is  not  a  prescription,  but  a  custom.  In  Godb.  60.  there  was  a  pre- 
scription for  a  particular  inhabitant  of  a  house  to  be  free  from 
all  tithes  of  willows,  but  hdd  bad :  but,  if  it  had  been  all  tithes 
of  willows  cut  by  him,  it  would  have  been  good.  1  Ro.  Abr.  648. 
Jt  is  a  good  modus  for  tithe  of  ^gs  to  pay  thirty  ^gsl  in  Ltnt  in 
lieu  of  all  tithes  of  eggs.  In  Scdh  656.  the  same  case  is  cited,  and 
agreed  to  be  law.     A  modm  of  2^  for  every  hogshead  of  cyder 

flupr»67i.  is  very  common.  Bufib.  57.  Reynall  v.  Ackland^  TV.  12.  G.  1. 
a  modus  of  2d.  per  hoard  of  all  apples  of  the  occupier  of  every 
orchard  in  the  parish  was  found  on  an  issue,  and  established  by 
the  court.  A  hoard  is  that  quantity  vdiich  a  man  keeps  for  his 
own  use  for  the  whole  year. 

[  1279  ]  This  is  a  case  of  a  general  custom,  which  is  one  division  of  the 
laws  of  England^  which  are  divided  into  common  law,  statute  law, 
and  custom.  Co.  Lit.  110.  &  But  prescription  is  not  a  distinct 
part  of  the  law,  but  is  a  thing  allowed  by  the  common  law  to 
supply  the  want  of  a  grant.  The  difference  between  custom  and 
prescription  is  no  where  so  well  laid  down  as  in  Rondes  v.  Mason^ 
2  Brawnl.  19S.  by  Cote  C.  J.  Nothing  may  be  good  by  prescrip- 
tion, but  what  may  have  had  a  lawiul  grant :  not  so  by  custom. 
Cro.  Car.  418.  1  lAttw.  128.  Some  customs  prevail  for  the  en- 
couragement of  marriage,  some  of  habitation.  HoUand  is  in  a  low 
situation,  marshy  and  unwholesome:  the  books  take  notice  that 
douceurs  were  at  first  given  to  encourage  draining  and  cultivation. 
It  is  a  rule  that  inhabitants  can  only  prescribe  by  way  of  easement, 
as  for  a  right  of  way.  2  Keb.  680.  In  lord  Baym.  407.  there 
was  a  claim  of  common  by  the  inhabitants,  and  it  was  ma^  by 
way  of  custom^  and  it  appeared  to  have  been  condemned  before 
when  laid  by  way  of  prescription.  S  Kd>.  247.  Acts  of  parliament 
hlttve  been  presumed  in  support  of  customs :  tkere  is  a  case  of  one  in ' 

Supimcsa.  Sldnner^  Cro.  Eliz.  S\9.  Dy.  111.  Moor 911.  Bwib.  261.  Afterthe 
case  of  the  claim  of  common  in  lord  Baymond^  there  was  another 
case  of  Wilcox  v.  Walker^  in  C  P.  Hil.  4  G.  8.  where  it  was  said, 
it  would  do  if  alleged  by  way  of  custom  to  encourage  halntatioD. 
The  court  was  of  opinion  that  the  inhabitants  could  not  prescribe^  • 
but  the  custom,  as  laid,  was  good. 
Jachm  S.S.— >The  first  objection  to  this  modm  is,  because  it 
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bknds  great  and  small  tithes.    But  there  is  no  case  in  support  of     1786. 
this  distinction.     Tlie  distinction  between  rector  and  vicar  is  not 


known  in  law,  and  exists  only  in  parishes  where  therfe  is  an  endow-        y. 
ment  or  prescription.    As  to  the  nature  of  the  tithes  being  differ-      -^^^"^ 
ent,  that  can  be  no  objection.     It  is  in  lieu  of  certain  tithes  for  an 
extent  of  land.     I  admit  that  payment  of  one  tithe  in  lien  of 
another  is  unreasonable  and  unjust^  for  it  proves  the  original  bar- 
gain or  agreement  to  have  been  an  imposition,  and  the  court  will 
not  establish  it    Startup  v*  Doddridge^  Salk.  657.     The  rule  is,  Siipn5ST. 
that  the  modus  in  lieu  of  tithes  is  to  be  as  certun  as  the  tithes  them- 
sdves,  but  not  more  so :  the  annual  value  of  the  tithes  is  variable, 
and  depends  upon- a  variety  of  circumstances.    Hardcastle  v.  Smiths  Supra  784. 

'  It  is  said,  that  this  modus  is  bad,  because  it  may  be  reduced  by 
the  diminution  of  houses.  But  it  is  not  to  be  supposed,  that  the 
occupiers  of  lands  in  thb  parish  would  leave  their  houses,  and  reside 
out  of  the  parish,  and  thereby  subject  themselves  to  tithes  in  kind.  [  1280  ] 
And  the  possible  diminution  of  the  number  of  occupiers  is  not  such 
a  circumstance  as  to  prove  fraud  in  the  agreement  The  substantial 
difference  between  this  case  and  that  of  Travis  v.  Oxton  is,  that  Sopnioss. 
in  the  latter  case  a  person  might  be  subject  to  the  modus  who  had 
not  that  for  which  the  modus  was  substituted.  Not  so  in  this  case; 
for  every  person  who  pays  this  modus  must  have  an  advantage  from 
the  tithes,  or  some  of  them,  that  are  covered  by  it 

Burton  &  S.  —  It  is  said,  we  have  no  right  to  avail  ourselves  of 
this  verdict^  because  it  was  a  collateral  finding,  and  not  a  direct 
one.  That  can  have  no  weight  but  with  respect  to  costs.  It  is  a 
direct  n^ative  to  the  parson's  claim,  and  the  comt  cannot  decree 
an  account 

The  next  objection  is,  that  it  is  for  different  species  of  tithes.  If 
this  be  an  objection,  it  must  go  to  a  great  number  of  moduses 
which  have  been  allowed  by  all  courts :  every  &nn  modus  must  be 
so  circumstanced.  With  respect  to  the  names  given  of  <<  shot  and 
wojxn^"  it  is  not  easy  to  say,  that  names  of  such  antiquity  are  not 
confounded.  ^<  Waxen  shot"  is,  probably,  the  payment  to  the 
rtdor  for  findbg  lights  in  the  church.  This  appears  from  the 
constitution  of  archbishop  Wktchelsea  in  Ltndw.  Prao.fo.  95.  to  be 
one  of  those  payments  often  made  in  lieu  of  different  tithes,  and  the 
tithes  here  covered  are  more  of  personal,  than  predial  tithes. 

The  next  objection  is  as  to  its  imcertainty;  which  has  no* 
weight,  because  no  other  species  of  certainty  is  required,  than  that 
sometking  must  be  payable.  There  are  cases  where  moduses  have 
been  declared  to  be  bad,  because  there  was  no  certainty  of  any 
thing:  but  here  there  is  necessarily  something:  there  must  be  one 
SA^'«t  least^;  for  if  none,  then  the  tithes  are  payable  in  kind.    It 
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1786.     may  be  increased  for  the  parson'is  benefit,  and  his  duty  thereupon 
^^  increases ;  as  it  diminishes,  so  does  bis  duty.     Inhere  is  a  certainty 

▼.         of  somediing,  which  is  as  certain  as  tlie  tithe  itself^  and  it  need  not 
^^^       be  more:  the  crop  is  always  uncertain:  the  time  is  certain,  and 
the  person  from  whom ;  here  it  is  every  itihabiianl  householder:  only 
one  other  certainty  is  necessary,  namely,  the  remedy,  which  is  cer- 
tain, for  tlie  tithe  is  a  rate-tithe,  namely,  agistment. 

The  objection  most  specious  and  most  pressing  is  its  unreason- 
ableness, founded  on  two  things,  1st,  because  the  parishioner  pays 
for  the  tithe  which  he  has  not:  2d,  because  the  houses  may  be 
reduced  to  one :  and  it  Ls  suppose(|  to  be  so  violently  unreasonable^ 
that  no  such  agreement  could  have  been  made.     It  is  in  lieu  of 
[  1281  3  four  species  of  tithes  upon  which  the  parties  may  be  supposed  to 
have  odculated  the  probabiliQr  or  improbability  of  the  person,  who 
is  to  pay,  having  such  tithes.     But  this  is  so  in  every  case  of  fiirm- 
tithe.     Suppose  for  instance  in  KefUf  where  the  &rmer  has  it  in 
contemplation  to  cultivate  hops,  the  composition  is  jaadt  on  the 
average.      Nothing  is  more  common  than  a  composition  for  a 
variety  of  tithes.     Will  that  be  not  binding,  and  so  a  modus  not 
binding,  because  the  &rmer  does  not  cultivate  all  the  articles  for 
which  the  modus  is  payable.     It  is  said,  that  all  the  houses  may  be 
reduced  to  one.     But,  in  order  to  overturn  a  custom,  there  must 
be  something  grossly  unreasonable.    There  are  many  things  which 
are  unreasonable  in  the  eye  of  the  common  law,  and  therefore  bad 
as  by  prescription,  but  yet  are  good  as  customs.     Now  the  court 
will  not  argue  against  a  custom  upon  so  gross  an  improbabilky  as 
that  the  houses  in  the  parish  may  be  reduced  to  one.     If  thqr 
should  decree  upon  such  an  idea,  a  great  many  customs  could  not 
stand.     A  custom,  that  all  the  tenants  should  bake  at  the  lord's 
oven — a  custom,  that  the  parson  should  keep  a  bull  and  a  boar.— 
The  tenants  of  the  lord's  manor  might  be  reduced  to  one,  and  it 
would  then  be  extremely  hard,  that  the  lord  should  be  at  a  great 
expence  in  building  and  repairing  his  oven ;  so,  the  parishioners 
might  not  keep  cattle  to  breed.     The  same  reasoning  would  hold, 
where  a  person  is  bound  to  keep  a  bridge  in  repair  in  consideration 
of  toll :  it  happens  in  many  places  in  the  West,  that  the  tcik  do 
not  defray  the  expences  of  keeping  the  bridge  in  repair.     This 
parish  is  in  the  fens:    it  is  part  of  the  country  called  Holland. 
In  that  part  of  the  country  called  The  Bedford  l^evely  the  duke  of 
Bedford  is  continually  obliged  to  remit  rent  to  his  tenants  in  conse- 
quence of  inundations,  and  in  order  to  induce  the  tenants  to  coo-  ' 
tinue  there.     This  parish  adjoins  to  it,  and  is  liable  to  the  safliia 
mischief;   and  an  agreement  might  very  fairly  and  probably  be 
supposed  to  have  existed  upon  similar  considerations.     Tlie  cose  <tf 
Travis  v.  Oxton  wanted  the  inducement  arising  boxsi  the  circum- 
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stances  of  this  case,  and  the  situation  of  the  parish.     That  an  in-      1786. 
ducement  of  this  sort  is  sufficient  to  support  a  custom,  otherwise  bad,     ^ 
will  appear  from  a  case  in  Lord  Raynu  405.    Weekly  v.  Wildman.  ▼. 

Mitford  S.  S.  —  The  court  has  expressed  a  wish  to  have  the  dif-       ^^^' 
ference  considered  between  custom  and  prescription  with  respect  to 
tithes.     It  is  admitted,  that  the  common  law  may  be  controlled  by 
custom  in  other  cases,  but  it  is  doubted,  whether  it  can  be  so  in 
the  case  of  tithes.     By  the  common  custom  of  the  realm  a  pro-  [  1282  ] 
▼ision  is  allotted  for  the  parochial  clergy.     1st,  The  tenth  of  the 
produce  of  the  land,  or  predial  tithes.     This  is  confined  to  such 
things  as  yield  a  yearly  increase,  except  in  a  few  instances,  as 
saffron,   which  produces  once  in  three  years,    and  silva  aedua. 
2d,  The  tenth  (not  of  the  immediate  produce  of  the  ground,  but) 
of  things  immediately  nourished  by  the  ground,  as  colts,  calves, 
lambs,  milk,  eggs,  &c.   commonly  called  mixl  tithes.      Personal 
tithes  are  not  due  of  common  right,  except,  perhaps,  Sd,  Easter 
offerings,  which  are  not  properly  tithes,  but  the  acknowledgment 
of  communicants,  and  are  due  of  common  right     It  is  clear,  that 
particular  custom  may  extend  the  gefieral  custom  of  the  realm  as  to 
tithes :  1  st,  Of  common  right  no  tithes  are  due  of  quarries  of  stone, 
or  slate,  or  lead,  coals,  tin,  &c.  because  not  of  the  increase,  but  of 
the  substance  of  the  earth.     So,  of  houses.     But,  by  particular 
custom,  tithes  of  any  of  these  may  be  payable.     2d,  Of  common 
right  no  tithes  are  due  of  things  Jerie  natura,  even  though  nou- 
rished by  the  soil,  as  deer,  conies,  and  the  like.     But,  hy  particular 
custom,  tithes  of  these  may  be  payable.   2  Inst.  651.     So,  offish, 
which  partake  of  the  nature  of  a  personal  tithe.     Sd,  Of  common 
right  no  personal  tithe  is  due.     It  is  true  that  the  ecclesiastical  con- 
stitutions  attempted  to  give  a  general  right  to   personal  tithes. 
Constit.  of  archbishop  Winchelsea,  Lindw.  195.     But  this  was  con- 
trolled by  the  statute  of  2  &  S  £.  6.  c.  13.  which  enacts,  <<  that 
every  person  exercising  merchandizes,  bargaining  and  selling, 
clothing,   handicraft,   or  other  art  or  faculty,  being  suck  kind 
of  persons,  and  in  suck  places,  as  heretofore  within  40  years 
have  accustomaUy  used  to  pay  such  personal  tithes,  or  of  right 
''  ought  to  pay  them  (other  than  such  as  be  common  day-labourers), 
^^  shall  yearly,  at  or  before  the  feast  oi  Easter,  pay  for  his  per- 
**  sonal  tithes  the  tenth  part  of  his  clear  gains,  his  charges  and 
'^  expences,  according  to  his  state,  condition,  and  degree,  to  be 
^^  thereout  allow^  and  deducted.      Provided,   that  in  all  places 
<<  where   handicraftsmen  have   used   to  pay   their  tithes  within 
<^  40  years,  the  same  custom  of  payment  of  tithes  is  to  be  observed 
**  and  continued.     Not  to  extend  to  any  parish  on  the  sea-coast, 
**  the  commodities  whereof  consis]t  chiefly  in  fiishing,  and  have  by 
*«  reason  thereof  used  \J6  satisfy  their  tithes  by  fish,  but  that  aU 
Vol.  IV.  C 
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1786.      <<  such  parishes  sh^U  pay  their  tithes  according  to  tlie  laudaUe  cus^ 

'  jBenneu     **  tomSj   as   they  have   heretofore  of  ancient  times  within  these 

T.         <<  40  years  used  and  accustomed.     Tlie  act  not  to  extend  to  lAm^ 

r  1283  1  *^  ^^  ^^  Canterbury^  or  any  town  or  place  that  hadi  been  used  to 

<'  pay  tithes  by  houses^  Sec"     Now  this  act  restrains  die  genend 

law  of  the  canonists  as  to  payment  of  personal  titiies,  and  clearly 

considers  the  title  to  personal  tithes  as  merely  a  title  by  particular 

custom ;  and  in  fact  personal  tithes  are  rarely  now  paid.     The  tithe 

of  mills  may,  perhaps,  be  considered  as  an  exception  to  this,  if  taken 

as  a  personal  tithe.     But  in  fact  it  is  not  simply  a  personal  tithe^ 

though  to  be  paid  for  as  such.     It  is  in  its  nature  predial :  gida  de 

locis  certis  percipitur,  est  pnedialis^  Lindw. :  and  it  was  so  considered 

$upraiS56.  in  Gaches  v.  Haynes.  The  9  E.  2.  stat.  1 .  c  5.  shews  that  it  is  not  due 

of  common  right.     Tithe  of  old  mills  is  payaUe  only  by  custom: 

tithe  of  new  mills  by  this  statute.     But  rom-mills  only  are  within 

this  act:  tithes  of  fulling-mills,  tin-mills,  &c.  are  due  only  by  cus^ 

torn.     Gibs.  Cod.  666. 

As  particular  custom  may  give  to  the  parson  the  tithes  cf  that 
which  by  the  general  custom  of  the  realm  he  is  not  entitled  to;  there 
seems,  no  reason  why  particular  custom  should  not  txmtrpl  general 
custom  as  to  tithes,  as  well  as  other  things.  It  certainly  controls 
general  custom  to  a  degree,  that  is,  as  to  the  numner  of  tithing : 
so  that  the  books  in  laying  down  the  law  upon  the  subject,  state 
such  to  be  the  mode  of  tithing,  unless  the  custom  of  the  place  is  other' 
ivisef  that  is,  the  common  custom  is  such,  the  customs  of  particular 
places  may  be  otherwise.  It  should  seem,  however,  that  particular 
customs  differing  from  the  general  custom  of  the  realm  must  be  co- 
eval with  the  general  custom,  and  established  al:  the  same  time  with 
it,  and  therefore  are  not  to  be  ccmsidered  as  controlling  a  general 
custom  before  established,  but,  as  the  Jirst  custom  established  in  that 
place,  and  that  in  that  place  the  geneiral  custom  never  was  esta- 
blished. And  upon  these  principles,  that  may  be  good  by  pardcu- 
lar  custom  coeval  with  the  general  custom  of  the  realm,  whidi 
may  not  be  good  by  prescription,  which  derogates  from  the  general 
custom  before  established.  Canonists,  who  consider  tithes  as  due 
jure  divino,  admit  of  a  distinction,  and  that  though  in  real  tithes 
a  custom  to  pay  less  than  the  tenth  does  not  avail,  yet  in  persand 
tithes  it  is  well  enough.     Aylijffe  508. 

But,  if  custom  cannot,  contract  certainly  may  control  the  generd 
custom  of  the  realm  with  respect  to  dthes,  as  well  as  oth^  rights : 
and  this  leads  to  the  consideration  how  far  contract  may  modify 
the  general  custom.  In  speaking  of  such  a  contract  it  must  be 
understood  to  mean  a  contract  subsequent  to  the  establishment  of  the 
general  custom;  for  all  custom  in  fact  originateB  in  contract:  the 
goieral  cu^om  of  the  realm  is  the  general'contract  by  wkidi  t^fits 
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of  property  are  regulated,  though  the  contract  itself  is  lost  in  an-      1 786. 

tiquityj  partiadar  customs  are  contracts  with  respect  to  particular   ~ 

places  i  though  the  policy  oi  the  law  will  not  permit  this  to  be        v. 
carried  to  very  minute  subdivisions,  as  to  the  distinct  propriety  of     ^^^^* 
aQ  individual.    Cionsider  the  extent  to  which  right  to  tithes  under 
the  general  custom  may  be  modified  by  contract     Prior  to  t^e 
disabling  statute  of  EUz,  by  the  canon  law  a  valid  and  permanent 
^composition  might  be  made  by  patron,  bishop,  and  parson.    JyU 
50$.     Linim,  L.  S.  tit.  16.  p.  192.  they  might  bind  even  the 
right  to  tithes,  and  transfer  it  to  another.     Cro,  Eliz.  599.    Moore  Supn^do. 
485. 

The  question  in  the  case  before  the  court  is.  Whether  the  modusj 
supposing  the  &ct  of  payment  to  be  true,  is  maintainable  in  law. 
The  defendants  insist  upon  a  particular  custom  or  contract  control- 
ling, by  modifying,  the  general  custom^  viz.  that  2d.  shall  be  paid 
by  every  householder,  and  that  tithes  shall  not  be  paid  of  certain 
things,  which,  according  to  common  custom,  would'  be  due  from 
each  householder,  more  olr  less.     It  amounts  tP  a  contract  on  the 
part  of  the  body  of  householders;  it  is  not  different  firom  a  custom 
that  lands  shall  descend  in  borough  English,  &c.  which  is  a  con- 
tract on  behalf  of  the  body  of  owners  of  lands  within  the  manor, 
that  the  lands  shall  so  descend*    The  first  case  is  a  contract  with 
the  rector  originally,  or  the  person  entitled  to  tithes.     The  second 
case  is  a  contract  with  the  lord,  of  whom  the  lands  are  holden.    In 
both,  they  are  the  terms  upon  which  the  lands  are  occupied  and 
cultivated.     The  &ct  of  the  contract  is  determined  by  the  usage  in 
both  cases,  as  it  is,  wherever  the  matter  rests  in /antiquity ;  as  a 
question,  whether  a  mill  was  erected  since  the  statute  of  ArticuU 
Cleri  is  determined  by  the  usage  t>f  paying  tithe  or  not ;  a  question 
how  personal  tithes  were  paid  forty  years  before  the  statute  of  Eliz.  6. 
is  determined  a  posteriori,  by  what  has  been  done  all  the  time  of 
nemory  since  the  statute.    In  this  case  it  is  clear,  that  the  custom 
has  prevailed  all  the  time  of  the  memory  of  persons  now  living, 
and  long  before.    The  existence  therefore  of  the  contract  is  not 
/questioned.    The-  only  question  is.  Whether  this  be  legal  as  a  cu^ 
torn  or  contract?  For  the  purpose  of  considering  this  question,  con- 
Aider  first  the  nature  of  the  tithes  concerned ;  first,  herbs  and  firuit 
in  gardens  and  orchards ;  second,  wood-cuttings,  croppings,  and 
toppings  of  trees;  third,  heriia^  and  agistment  of  barren  and  un- 
prcufitable  cattle.    There  can  be  no  objection,  except  as  to  the  last. 
Agistment  in  its  nature  certainly  partakes  of  a  personal  tithe :  it  is  [  1285  ] 
the  profit  of  pasture;  personal  tithes  are  where  a  gain  or  profit  is 
.made;  agistment  is  t&e  gain  or  profit  made  of  tlie  feed  of  cattle ; 
it  is  a  tenth  of  the  advantage  which  the  cattle  have  derived  firom 
the  ^^fMUBtunngy  and  the  ownecpays  it  under  an  idea  of  paying  a 
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1786.  tenth  of  the  profit  he  is  to  derive  from  the  sale ;  therefore,  if  cattle 
"T  ~  depasture  in  any  waste  or  common  ground  which  is  extra-pai^hialy 
r.  the  tithes  of  the  pasturage  are  payablie  to  the  rector  of  the  parish 
^^**^'  where  the  owner  inhabits,  2  &  3  £.  6.  c.  13.  s.  8.  if  there  be  not  a* 
custom  for  payment  to  the  contrary.  Sav.  60.  Tithe  agistment  is- 
payable  by  the  owner  of  the  cattle  agisted,  Hardr.  184.  and  as  the* 
idea  upon  which  the  tithe  is  founded,  is  the  profit  gained  upon  sale,* 
Supim  189.  Cro.  Eliz.  475.,  1  Ro.  Ahr.  647.,  so  if  fatted  for  the  victual  of  the 
&mily  of  the  owner  in  the  same  parish,  tithe  agistment  shall  not 
be  paid,  1  iZo.  Ahr.  647.,  Cro.  Car,  237*  And  this  privilegie  ex- 
tends only  to  personal  tithes,  1  Ro.  Abr.  650.  It  seems  therefore 
that  agistment  is  to  be  considered  as  a  personal  tithe;  it  is  the  tenth 
of  the  profit  made,  or  supposed  to  be  made  by  sale;  and  if  it  be  a 
personal  tithe,  then  the  canonists  admit  that  a  custom  to  pay  even 
less  than  a  tenth  is  good,  Ayliffe  508.  And  indeed,  of  personal 
tithes  it  is  difficult  to  ascertain  a  tenth:  it  is  never  rigorously 
exacted :  custom  has  usually  guided  the  payment;  and  even  in  late 
times  it  is  not  accurately  settled  how  it  is  to  be  paid,  where  custom 
Supra  502.  does  not  ascertain  it,  Guilbert  y*  Everdey^  Hardr.  35.  so  that  it  is 
almost  necessary  to  settle  by  custom  what  shall  be  paid,  to  prevent 
continual  disputes.  Of  predial  or  mixt  tithes  a  tenth  in  specie  is 
payable :  a  mere  division  of  a  tenth  part  from  the  rest ;  but  per- 
sonal tithes  are  necessarily  payable  only  in  money ;  and  the  court 
has  been  generally  at  a  loss  for  a  rule  where  custom  has  not  settled 
the  quantum.  There  is  but  little  reason  for  a  composition  with 
regard  to  predial  tithes,  for  a  tenth  is  easily  taken.  In  mixt  tithes 
it  is  more  difficult,  and  therefore  a  composition  is  more  common ; 
but  in  personal  tithes  it  is  almost  impossible  to  do  otherwise. 

The  objections  made  to  the  modus  are  five.  First,  That  it  is  a 
satis&ction  in  lieu  of  great  and  small  tithes,  and  that  they  cannot  be 
satisfied  by  one  modus.  But  this  distinction  of  great  and  small 
tithes  is  modern,  depending  on  endowment,  &c.  Second,  That 
different  things  are  satisfied  by  it,  and  that  there  could  be  no  di- 
Tision  of  payment;  but  many  moduses  have  been  holden  good^ 
•Supra  though  liable  to  the  same  objection,  5em6. 125  *,  161  f.  Third» 
The  objection  to  the  names  of  '^  shot  and  waxen,''  seems  too  firi- 
[  1286  ]  volous  to  be  attended  to;  tiiat  because,  from  length  of  time,  the 
^^"P™  name  is  become  unintelligible,'  the  custom  is  to  be  lost  Fourtii, 
That  it  is  an  uncertain  and  equal  compensation  to  the  vicar ;  anc^ 
Fifth,  That  it  is  an  uncertain  and  unequal  payment  by  the  occiF- 
pier.  Theise  are  the  only  objections  that  bear  the  appearance  of 
difficulty.  But  the  agreement  being  so,  it  must  be  a  very  strong 
case  to  overturn  aa  agreement  ac9uiesced  in  from  time  immemorial, 
in  order  to  which  it  must  have  been  originally  un&ir,  not  become 
so  by  subsequent  accident.    Tber^  is  no  difficulty  in  ascertainii^ 
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what  pasturage^  what  wood,  or  what  garden  Is  exempted;  it  is  the      1786. 
pasturage,  the  wood,  the. garden  of  the  inhabitant-householder; 
therefore^  there  is  no  such  difficulty  as  in  Carkton  v.  Brightwell^j         v. 
which  was  a  payment  for  lands  ufua%  occupied  with  the  tenements.  *  ^^' 
The  case  which,  presses  is  that  of  Travis  v.  Oxt(m\s  but  that  was  a  ^76. 
&rm  moduSf  and  if  laid  as  annexed  to  an  ancient  farm,  .might  have  loeef^ 
been  maintainable,  otherwise  elearly  not     But  this  is  a  contract 
on  behalf  of  the  whole  body  of  householders ;  and  the  payment 
must  be  equal  to  the  population  of  the  parish,  and  the  cultivation  of 
the  land,  and  unless  the  place  is  supposed  to  be  deserted,  must  con- 
tinue.    Population  increases  with  increase  of  cultivation :  increase 
of  population  increases  the  payment;  therefore,  the  increase  of  pay- 
ment is  equal  to  the  increase  of  cultivation ;  and  as  tithe  is  equal 
to  cultivation,  the  payment  must  be, equal  to  the  tithe.     A  certain 
number  of  persons  being  necessary  to  cultivate  a  certain  quantity  of 
land,  therefore  a  certain  number  of  householders  must  pay ;  the 
number  of  inhabitants  to  occupy  certain  quantities  of  land  must  be 
always  nearly  the  same,  and  every  householder  pays.  Householders 
must  occupy  all  the  lands,  except  those  unoccupied  by  non-residents 
who  pay  tithes  in  kind,  and  that  exception  is  therefore  in  fiivour  of 
the  vicar.    And  the  exception  was.  reasonable,  for  the  vicar  had  not 
his  Easter  offerings  from  non-residents,  which  were  formerly  a  con- 
siderable object;  and  it  proves  the  inducement,  namely,  the  increase 
of  habitation.      Therefore,  if  the  agreement,   when   first  made, 
might  have  been  reasonable,  its  becoming  unreasonable  by  altera- 
tion of  circumstances,  viz.  change  in  the  value  of  money,  cannot  be 
avoided ;  for  by  those  means  almost  every  modus  might  be  over- 
turned.    It  is  said  that  all  the  lands  might  be  occupied  by  one 
householder.   This  is  not  to  be  supposed  possible,  but  if  they  could, 
the  cultivators  must  be  resident,  and   there  would  be  as  many 
householders  inhabitants  as  if  divided  Into  a  number  of  farms. 
With  regard  to  the  other  objection,  that  th^  modus  is  unreasonable 
with  respect  to  the  occupiers,  I  may  suppose  this  property  to  have  C  1287  ] 
.  belonged  originally  to  one  lord,  who  contracted  for  himself  and 
his  tenants,  Pigot  v.  Heame.    But  if  otherwise,  if  the  contract  Supra  2oo. 
were  made  by  all  the  parishioners,  and  they  chose  to  subject  them- 
selves to  a  greater  payment  than  was  due  of  common  right,  they 
.  might  do  it,  and  it  is  binding  upon  all  who  claim  under  them.     So 
is  the  custom  to  pay  4d  or  6d.  a^head  for  Easter  ofierlngs,  or  the 
custom  to  pay  tithes  for  things  not  dejtare  tithable.     This  payment, 
•  therefore,  whether  considered  as  a  custom  or  a  contract,  ought  to 
.be  established. 

[As  to  the  objection  to  the  second  modus,  it  was  answered  by  the  i  Anstr. 
.defendant's  counsel,  that  iids modus axises  firom  the  old  ecclesiastical  1^*^^^ 

law  with  respect  to.  the  mode  of  tithing  sheep.     The  only  tithes 
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1 786.     understood  to  be  due  were  wool  and  Iamb.    If  Aeep  were  removed 
Benntu     ^^^^  ^^^  parish  to  another  between  the  times  when  those  tithea 
V.         arose,  the  clergyman  of  the  one  pariah  paid  a  certain  prbportion  of 
^^^^'       the  wool  to  the  clergyman  of  the  other,  ot  money  in  lieu  of  it ;  or 
the  parishioner  might  make  a  recompence  for  the  woc^  lost  by  the 
removal.    This  modus^  they  said,  is  evidently  of  the  latter  descrip- 
tion, and  was  not  considered  as  an  agistment  wtodus  at  alL     Both 
the  moduses  may  therefinre  have  had  a  reasonable  begihiiin^  becadse 
they  were  then  understood  to  cover  different  things,  aldioogh  it 
is  now  known  that  the  language  in  which  the  first  is  fi>dnd  would 
cover  both.    If  the  whole  is  covered  by  the  fif^  modtiSj  the  se^- 
cond  is  superfluous,  and  may  be  rgected;  it  cannot  Invalidate 
the  first] 

The  court  having  taken  time  to  consider  of  this  cas^  the  judges 
ment  was  delivered  on  Monday  the  17th  of  Jtiy  1786^  by  Enfre  B. 
in  the  al^nce  of  the  Chief  Baroti. 

Eyre  B.  —  This  is  a  bill  by  the  owner  of  the  impropriate  rectory 
oiljong  Sutton  in  the  county  ofUncolny  who  is  also  lessee  of  iht 
vicar,  and  by  the  vicar,  against  an  occupier,  bdng  an  inhabitant 
householder,  for  three  species  of  tithes.  First,  The  tithe  of  agists 
ment  of  fat  and  store  sheep  fed  and  depastured  in  the  parish  firoiil 
shearing  time,  and  removed  before  Candlemas*  Secondly,  The  tithe 
of  agistment  of  all  bullocks,  barren  cows,  horses  and  nuortss,  not  osed 
in  husbandry.  Thirdly,  The  tithe  of  agistment  of  colts^  beifet% 
and  other  unprofitable  cattle.  As  an  answer  to  the  demand  df  tlie 
second  and  third  species  of  tithes  the  defendants  allege^  that  vrithiu 
the  parish  there  is,  and  time  out  of  mind  there  hath  been  a  oertBin 
custom  or  manner  of  tithing,  that  every  petson  being  a  housdioider 
inhabiting  within  the  said  parish,  and  occupying  any  messoagei  co^ 
[  1288  ]  tage,  garden,  orchard,  yard,  land,  meadow,  pasture,  or  marsh-land, 
within  the  said  parish  and  tithable  places  diereo^  hath  paid^  and 
hath  been  accustome4#  and  of  right  ought  to  pay^  tt>  the  vidur  of 
the  said  parish,  2d.  at  Easter  in  evelry  year,  <Mr  on  demsnd  after^  by 
the  name  or  names  of  hearth  silver,  garden  silver,  and  shol  d»ul  waxm 
silver,  in  lieu  and  fiill  satisfaction  of  all  tidtes  <^herbB,  flowery  toofk, 
apples,  pears,  plums,  nuts,  and  other  firuitd,  ih  or  upon  any  gardens, 
orchards^  or  yards  occupied  by  such  person  within  the  said  parish 
yearly  increasing ;  and  of  all  wood  cuttings,  crof^iii^  and  toppings 
of  trees  cut  in  such  year  on  lands  occupied  by  such  person  witUb 
the  parish ;  and  also  of  herbage  and  agistment  of  all  barren  and 
unprofitable  icattle  kept,  fed  and  depastured  by  such  person  in  the 
said  parish,  and  the  tithable  places  thereof  in  such  year ;  whidi  ftL 
hath  been  accepted  in  lieu  and  full  satisfiu;tion  of  the  tithes  afoitseid. 
The  parties  agree  to  eonisider  the  fnodHs  es  found  by  the  teidiet 
The  legdity  <^it  is  the  question  in  this  caase. 
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I 

It  has  been  urged  as  ail  objection  to  this  nwdas  in  point  of  law,      1786. 

that  it  is  one  entire  payment  for  three  distinct  species  of  tithes  of    ~~ 

different  natures,  without  ascertaining  how  much  for  each,  and  the         v. 
payment  in  fitct  admitdi^  of  no  integral  divisicm  and  apportion-      ^^^^' 
meat;  that  it  is  a  confused  aggregate  of  several  distinct  paymeuts^  * 
marked  by  different  names,  distinguishing  die  different  purposes  to 
which  each  was  applicable ;  that  it  is  unreasonable,  being  unequal 
and  uncertain  in  pouit  of  provision  for  the  vicar ;  that,  as  applied 
to  land,  it  is  floating,  covering  an  uncertain  quantity  of  land,  de-> 
pending  upon  the  accident  of  the  parties  occupying  more  oif  lesst 
whereas  it  is  said,  where  a  modus  is  pleaded  to  cover  land,  the  land 
ought  to  be  specific 

The  argument  in  support  of  the  first  objection  i^ted  altogether 
upon  the  reason  of  the  thing,  no  authority  was  cited.     It  must  be 
admitted  that  there  is  reason  to  imagine  that  the  heoHh  silver  and 
garden  sihoer  which  are  known,  and  familiar  denominations  of  mo^ 
duses  for  the  tithe  of  fiiel  spent  in  houses  of  the  inhabitants,  and  for 
the  tithes  of  garj^ens  and  orchards,  were,  in  their  first  establishment,, 
distinct  pajmients.    Shot  and  xvaxen  silver,  terms  less  in  use,  what- 
ever be  dieir  true  import,  must  have  been  in  their  origin  distinct 
firom  the  two  former,  and,  not  improbably,  were  difierent  in  them- 
selves.    Whether  the  payment  now  insisted  upon  of  the  sum  of 
2d.  is  capable  of  an  integral  division  and  apportionment  to  the 
several  species  of  tithes  covered  by  it,  will  depend  upon  the  matter 
of  fiu^t.  Whether  these  species  of  tithes  were  three  or  four  in  num- 
ber?    Considering  f\iel  and  wood  as  two,  it  is  in  fiict  at  this  day  [  1289*  } 
a{^ed  to  four,  viz.  fuel,  gardens,  wood,  agistment     Supposing 
the  payment  of  2d*  to  be  capable  of  a  strict  apportionment,  it 
would  follow  that  four  distinct  payments  have  been  combined  into 
one  aggregate  sum  of  2d.    Supposing  it  not  to  be  capable  of  such 
an  ^portionment,  it  must  then  be  concluded,  that  the  distinct  pay^ 
ments  were  at  some  time  or  other  compounded  for  by  a  gross  sum. 
What  is  the  conclusion  of  law,  which  is  our  only  consideration  at 
present,  upon  this  analjrsis  ?  Thb  only.  Whether  the  combination  or 
composition  took  place  before  time  of  memory  or  not  ?    If  it  took 
pl^ce  before  time  of  memory,  it  is  just  as  binding  as  the  separate 
payments  would  have  been.     If  it  took  place  since  time  of  memory, 
it  would  be  in  the  nature  of  a  temporary  composition,  which  being 
determined  by  either  vicar  or  inhabitant  householder,  t^e  separate 
payments  would  revive.  ' 

If  this  is  to  be  the  result  o£  our  speculations  and  theories  upoft 
this  payment,  it  is  hardly  worth  the  care^  pains,  and  expence  that 
have  been  bestowed  upon  it     This  inquiry  might  have  been  stopt  in 
limine,  by  observing  that  it- went  to  matters  of  fact,  not  of  law,  and     ' 
that  the  fiict  is  concluded  by  the  admission  that  this  has  been  an 
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1786.     immemorial  payment*     It  was  much  pressed  xipon  us,  that  we  are 

~  not  concluded  by  an  indorsement  to  this  effect  in  a  former  cause. 

V.         It  is  enough  that  we  are  concluded  by  the  admission  in  this  cause. 

^^^  Taking  it  then  as  an  immemorial  payment  in  satisfaction  of  the 
tithes  to  which  it  has  been  in  &ct  appUed,  What  is  the  distinct 
objection  to  it  in  point  of  law  under  this  head  of  objection?  '  Can  it 
be  objected  that  there  can  be  no  valid  composition  for  several  dis- 
tinct species  of  tithes  by  one  entire  pajrment  ?  Or,  can  it  be  objected, 
that  this  payment  may  not  be  called,  known,  or  distinguished  by 
any  denomination  which  thie  parties  think  fit  to  annex  to  it.  All 
the  tithes  of  a  parish,  a  district,  a  farm,  a  messuage,  a  garden^  may 
be  satisfied  by  a  modus  consisting  of  one  entire  sum,  more  or  less. 
So  may  part  of  those  tithes  —  the  great  —  part  of  the  great — the 
small  —  part  of  the  small.  Why  not  some  great,  some  small  ?  As 
to  the  denomination,  it  is  enough  to  say,  that  it  is  probably  arbitrary. 
Upon  the  whole,  we  are  perfectly  satisfied  that  this  modus  is  not  to 
impeached  upon  this  head  of  objection. 

The  next  objection  is,  that  the  modus  is  unreasonable,  being,  as 

it  is  alleged;  unequal  and  uncertain  in  point  of  provision  for  the 

vicar;  and  uncertain  in  another  respect,  as  extending  to  cover  the 

«[  1290  ]  tithes  of  an  indefinite  quantity  of  land,  whereas  land  covered  by  a 

ntodus  ought  to  be  specific  land. 

There  is  this  inequality  in  this  moduSf  that  a  mere  inhabitant- 
householder,  without  a  foot  of  land,  pays  as  much  as  the  inhabitant- 
householder  who  occupies  the  largest  farm  in  the  parish ;  and  there  is 
this  appearance  of  its  being  unreasonable,  that  the  mere  inhabitant- 
householder  seems  to  pay  for  tithes  where  he  has  not  all  the  tithable 
matters  for  which  his  payment  is  a  satisfaction.  It  is  rather  for 
the  parishioners  than  for  the  vicar  to  state  these  objections ;  but^ 
from  whatever  quarter  they  come,  they  prove  too  much.  Tliere 
can  be  no  parochial  modus,  by  a  gross  money-payment,  to  which 
these  objections  will  not  in  some  degree  apply.  In  the  most  familiar 
instances,  the  hearih'pennyy  and  garderi'-penny  —  one  hearth  pays 
as  much  as  twenty ;  the  cottager  who  raises  a  few  potatoes  upon 
a  slip  of  ground,  pays  that  which  is  a  satisfaction  for  the  tithe  of 
the  whole  produce  of  his  opulent  neighbour's  kitchen-garden.  If 
the  necessary  consequence  of  this  kind  of  modus  is  to  be  converted 
into  an  objection  to  the  validity  of  it,  it  must  follow  that  there  can 
be  no  such  modus.  In  truth,  however,  there  is  nothing  of  substance 
in  these. objections.  The  inhabitants  householders  have  entered 
into  a  composition  with' the  vicar  for  these  tithes  for  a  money- 
payment,  rated  upon  them  in  their  characters  of  inhabitants  house- 
holders, with  perfect  equality.  They  are  all  equally  enable  of  taking 
the  benefit  of  it  No  one  of  them  can  prescribe  for  more  tithable 
matters  tbm  anoth^r^-  The  main  end  and  purpose  of  these  com* 
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positions  is,  to  avoid  all  reference  to  the  quantity  of  tithable  mat-      1786. 
ters  actually  produced. 


The  objections  which  seem  immediately  to  concern  the  interest  ▼. 
of  the  vicar  deserve  more  attention.  If  this  modus  b  uncertain  in  ^^^^' 
point  of  provision  for  the  vicar ;  if  it  shifts  and  fluctuates  so  as  to 
hazard  that  provision,  it  ought  not  to  be  established.  It  is  said  to 
be  uncertain,  because  the  number  of  inhabitants  householders  may 
be  reduced,  in  consequence  of  which  the  composition  to  the  vicar 
will  be  reduced.  Undoubtedly,  if  the  number  of  householders 
are  reduced,  and  the  reduced  number  of  householders  occupy 
as  much  wood-land,  and  agist  as  many  unprofitable  cattle  as  the 
original  number  did,  the  vicar  will  sustain  a  loss.  On  the  other 
hand,  he  certainly  gains  by  an  increase  of  the  number  of  houses, 
and  he  may  not  lose  by  the  reduction;  for,  if  the  land  occupied 
with  the  decayed  houses  fall  into  the  occupation  of  out^Umners,  he 
will  receive  tithes  in  kind  from  those  lands.  The  vicar  has  there- 
fore, upon  the  whole,  rather  the  advantage  in  the  speculation  upon  [  1291  ] 
the  decrease  or  increase  of  the  number  of  houses.  But  the  answer 
given  at  the  bar  to  this  objection  is  the  true  one.  The  recompence 
is  certain  to  a  common  reasonable  intent^  and  more  is  not  required. 
They  are  Lord  Hardxoicke'a  words  in  Hardcastk  and  Smithson^  Supra  784. 
2  Alk.  246.  The  possible  reduction  of  the  number  of  inhabitants 
householders  is  too  remote  a  consideration.  Two  houses  in  par- 
ticular  may  decay  and  may  not  be  rebuilt,  and  the  modus  depend- 
ing upon  the  existence  of  two  such  houses  may  therefore  be  objected 
to  for  want  of  certainty  of  duration,  which  was  the  case  in  Cro* 
EUx,  139.;  but  the  inhabitants  householders  of  a  town  or  vill  are 
perpetual  in  contemplation  of  law :  customs  and  usages,  which  are 
perpetual,  attach  upon  them. 

The  uncertainty  in  respect  of  the  quantity  of  land  covered  by  thi^ 
modusj  its  being  shifting  and  desultory,  and  the  implication  of  the 
case  of  Travis  v.  Oxton,  which  is  the  latest  authority  upon  that  sub-  Supraioee. 
ject  to  the  case  now  before  the  court,  are  the  points  upon  which  our 
opinion  has  been  suspended. 

'  That  species  o{  modus  which  is  vulgarly  called  a  tBLrmrmoduSj  ad- 
mits of  no  uncertainty  or  variation  in  the  quantity  of  land  for  the 
tithe  of  which  it  is  a  satis&ction.  Therefore  a  modus  for  lands  usually 
holden  with  a  certain  messuage,  which  was  the  case  in  2  P.  Wms,  Supra  676. 
462.  was  holden  to  be  a  bad  modus.  This .  kind  of  moduSf  stated 
correctly  in  prohibition,  would  be  pleaded  as  a  prescriptive  pay- 
'  ment,  that  A,  B*  and  those  whose  estate  he  hath  in  the  particular 
lands  have,  time  out  of  mind,  paid  so  much  in  satisfaction  of  such 
or  such  tithes  arising  on  those  lands. .  This  is  what  in  the  old  books 
is,  perhaps,  quaintly  enough  expressed  by  tlie  term  prescribing  in  a 
que  estate.    In  plain  English^  the  right  or  privilege  claimed  by  pre- 
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1 786.      scriptiotii  is  claimed  as  annexed  to  and  gpii^;  along  with  the  partis 
*~rj~~    cular  lands.    This  suggests  a  satis&ctory  reason  for  insisting  upon 
V.         the  certainty  of  the  land«     Sueh  a  prescription  can  no  mcHre  eiust 
^^^'      without  certain^  in  the  lands  to  which  it  is  annexed^  than  shadow 
without  its  sttbstdn^e*     Hete  the  obeenrations  suggested  at  the  bar^ 
that  there  Was  *  difflb^enoe  between  moduses  which  are  strictly  pre- 
scriptive tad  those  which  ai^  estaUished  by  the  custoin  of  the  plaoe^ 
will  be  found  to  have  a  materild  application.    There  is  clearly  this 
di£feteilce  betweoi  prescriptive  and  custoihary  moduseSf  that  these 
last  are  not  abnued  to  the  lands  which  they  cover:  they  exist  in 
nation  of  law  itidspendent  on  the  lands  by  force  of  the  custom 

[  1292  ]  cessarily  attached  to  ^  cSertamty  of  district,  as  a  prescripticm  is  to 
h  <iertain^  of  parti<$olar  lands*     Ih  pleading  it  would  be  said,  that 
there  was  a  certjun  latidaUe  custom  used»  time  out  of  mind»  within 
sttdi  a  to#n^  pariah^  vill,  &e.  There  are  many  other  points  in  which 
cortainty  is  necessary  to  support  a  custom,  that  is,  to  make  it  appear 
sensiUei  and  tiot  unreasonable^  but  they  are  only  so  far  necessary. 
In  the  case  ot  all  customary  moduseSf  and  of  this  in  particulari 
irhich,  purporting  to  give  a  common  right  to  all  the  inhabitants 
hou8<^dider%  k  undoubtedly  d  custoibary,  and  not  a  prescriptive 
modus;  Certainty  of  the  thing  for  which  the  reoompence  is  given^ 
and  alto  certainty  df  the  recomjpenoe  itself  are  necessary.     Here, 
there  ill  a  fixed  and  certain  recompenoe  (for.  so  we  have  held  the  pay^ 
ment  of  %d.  by  the  name  of  hearth  alvery  &c.  by  every  inhabitant 
househdi^  to  be),  foir  all  the  tithes  of  the  particular  species  due 
froQi  all  the  inhabitants  householders  within  the  district   It  is  true^ 
that  the  2d*  paid  by  an  individual  inhabitant  householder  is  not  a 
satisfaction  for  the  tithes  of  specific  lands,  as  in  the  case  of  a  fiunn 
niodus  it  must  be^  nor  even  of  a  fixed  quantity  of  land,  nor  do  the 
interests  of  the  vicar^  nor  any  necessary  purpose  to  be  answered  by 
»    it^  require  that  it  should  be  so.    It  is  perfectly  indiflfereiit  to  the 
vicai"^  whether  an  individual  inhabitant  householder  occupies  this 
year  the  same  land  he  occupied  in  the  preceding  year,  whether  he 
has  more  or  kas*     This  recompende  for  the  tithes  of  the  whole 
land^  oecupi^  by  persons  of  that  description,  is  known  and  fixed 
by  referencjs  t6  something  dse  which  is  to  a  common  intent  certain, 
viz.  the  number  of  inhabitants  householders ;  and  this  reoompence 
is  precisely  the  dame^  whether  the  individuals  who  pay  occupy 
more  or  less. 

One  uncertainty  still  remaiiu,  that  is,  in  the  quanttty  of  the 
whole  land  occupied  by  the  whole  body  of  inhabitants  househcdders, 
which  may  be  more  or  less  in  different  years,  eym(  in  the  same 
y^r ;  and  in  this  respect  this  modus  may  be  stHI  said  to  be  shiftily 
and  desultory.    We  must  cut  this  knot,  rather  than  pretend  lo 


CASES.  1292 

uHtye  it    It  must  be  taken  to  be  an  answer  to  this  objtedon,  that     1 786. 
all  the  cases  in  whidi  a  di£Eerent  rule  of  tidunit  has  been  established    -r — -7 
between  oat.towi.er,  and  m-lownetB,  aieulle  to  the  same  ol^     ^T" 
tioD,  and  it  is  now  too  kite  to  shake  the  authority  of  those  cases.      ^^^^' 
Thus  much  I  will  say  upon  it. — It  imposes  no  real  hardship  upon 
the  vicar:  the  occupation  of  lands  is  a  thmg  of  public  notoriety : 
it  must  be  known  to  the  vicar:  the  fluctuation  is  pirobiBibly  redpro- 
cal ;  and  h^  will  gain  in  one  way  what  he  loses  in  the  otheri 

The  application  of  the  case  of  Trads  v.  Oxton  r^ains  to  be  C  ^^^^  3 
considered.    In  that  case  a  tiUh'pehnif  payable  by  the  occupier  of  an 
ancient  messuage  having  mowing  lands  dccupi^  with  it,  in  satis^ 
fiM^tion  of  the  tithe  of  hay,  was  holden  to  b6  a  bad  fMf/ttts  t  and  I 
think  that  it  was  righdy  so  hdden :   the  rettstotis  I  "rtdH  not  now 
repeat      There  is  this  clear  line  of  distinction  betweeii  the  two 
cases  apparent  upon  this  general  stat6  ctf  the  case  of  TVaxds  V.  OaftM. 
There,  die  payment  was  confined  to  hotuM  htdmlg  mowing  laiid^ ; 
consequently^  if  th^  mowing  lands  yfeate  tidten  firMi  the  house,  th^ 
bouse  paid  nothing,  and  the  shal5e  to  which  th^y  Wer^  added,  paid 
no  more  than  it  did  befoir^.    The  recottpeAtbiB  to  the  ^l»r  in  that 
case  was  so  little  fixed  and  dsttain^  that  it  might  hilve  been  reduced 
to  a  single  tlUh-^penmf.    In  thi^  csedis,  let  the  occupation   vary  as  it 
may,  the  recompence  remaiiis  the  siame.    It  is  no  part  of  our  con- 
sideration whedier  it  be  stiflBdettt  in  value;  thilt  was  the  toncern  of 
the  original  contractorid :  we  haVe  only  to  see  that  the  contract  is 
snfficiendy  precise  and  certain^  thut  the  parties  may  have  the  benefit 
of  it^  such  as  it  i^  at  all  times  {«}>• 

The  result  of  the  examination  of  die  fiHodas  in  question  h^  that  it 
is  in  point  of  law  a  good  and  valid  fnodu^ 

In  answer  to  the  demand  of  an  account  of  the  tithe  of  agist- 
ment of  fat  and  store  sheqp  fed  and  depastuiled  in  the  parish  from 
shearing  time  and  removed  afler  Candlemas^  another  modus  is 
pleaded,  vbs.  thkt  evet^  pei^on  dicetlpying  laAds  Within  tile  parish, 
bemg  resident  within  the  parish^  and  hathig  sheep  fied  and  depastured 
there,  which  hitve  been  shorn  withih  the  |)aHdh  in  any  j^^  ahd 
ha;ve  been  sold  and  sent  out  of  the  pkrish  after  the  ISdl  of  jR?drtiary, 
commonly  called^  (M  QMhnhas^^j  in  the  next  year  and  befoi^ 
the  next  shearing  time,  or  i^hidi  hate  been  bired  in  the  patish  dr 
brought  into  the  parish  afteir  shearil^  time  in  Any  year,  and  sold  ^r 
sent  out  of  the  parish  aflier  die  18th  of  Febntory^  commonly  called, 
OU  Cdndkmas'da^y  and  before  die  next  shearing  dm^  hath  paid, 
and  for  all  the  time'aforeBaid  hadi  beett  acenstomed  to  pay,  Md  of 


fti  I 


(a)  But  Bee  Slaekbum  v.  Jeptoth  17  Tea.  4*76.  Travis  ▼.  Oxtorif  supra  lCi66,     See  Alto 

hifith^  tad  fFiUiamsim  «.  Lml  LtH^iit,  5  Ptl  r.  FaHcm,   18  Tes;  17S.  In^  wUdi  appwa 

25.  if^,  I  in  both  which  caies  the  couit  consi-  to  bave  escaped  sttention  in  WiiUamtm 

ddrva  the  case  hi  the  teit  ^mcondlMble  With  XdHidbfe. 
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1 786.     right  ought  to  pay  to  the  vicar  of  the  parish,  the  sum  of  Sd.  for 
^^j,^^     every  such  sheep  in  lieu  and  full  satisfaction  and  discharge  of  the 
▼.         tithes  due  and  payable  to  such  vicar  for  such  sheep,  and  such  pay- 
ment hath  been  accepted  by  such  vicar  in  lieu  and  full  satis&ction 
of  the  tithe  aforesaid. , 

Mr.  Ainge  objected  to  this  modus,  that  it  was  inconsistent  with 
the  other  modus,  which  is  allied  to  be.  in  full  sadsfiiction  of  all 
[  1294  ]  tithes  of  herbage  and  agistment  of  all  barren  and  unprofitable  cattle^ 
and,  consequejitly,  includes  sheep. 

The  objection  is  palpable;  but  this  is  not  the  time  for  taking  it. 
It  goes  to  prove  that  both  these  moduses  cannot  in  fact  exist  to- 
gether; but  it  does  not  prove,  that  either  of  them  is  bad  in  law. 
If  they  were  before  a  jury  they  would  probably  be  made  consistent 
by  the  form  of  negativing  the  more  general  modus  as  laid,  and  in- 
dorsing on  the  Postea  the  very  same  modus,  with  an  exception  only 
as  to  the  sheep  which  Sail  under  the  particular  modus.  The  &ct  of 
these  moduses  being  admitted  in  this  case,  and  they,  being  so  very 
easily  reconciled,  and  both  taken  together  amounting  to  a  good 
defence  against  the  demand  made  by  this  bill  of  tithes  in  kind,  it 
follows,  that  this  bill,  so  &r  as  it  seeks  an  account  of  tithes  of  agist- 
ment, must  be  dismissed  with  costs :  but,  the  defendants  having  in- 
sisted on  the  several  moduses  set  forth  in  the  pleadings,  and  the  bet 
of  such  moduses  being  admitted  by  the  plaintifl^  and  the  same  ap- 
:pearing  to  the  court  to  be  good  and  valid  moduses,  it  may  be 
xeferred  to  the  Depufy  Remembrancer  to  take  the  account  on  the 
foot  of  such  moduses,  and  the  consideration  of  the  costs  of  taking 
such  account  and  subsequent  costs  may  be  reserved,  till  the  Deputy 
Remembrancer  shall  have  made  his  report 


25  Geo.  III.     A.  D.  1785.    Dom.  Proc. 

Collins,  Clerk,  v.  Sir  Henry  Gough,  Bart,  and  others. 

S.C.  The  respondent,  sir  Henry  Gough,  filed  his  bill  in  the  court 

P^C?  94.*  of  Chancery  in  Easier  term  1778,  against  the  appeUant,  as  vicar  of 
(2d  edit)  Claverdon  in  the  county  of  Warwick,  and  Dr.  John  Warren,  the 
11  not  con.  •  archdeacon  of  Worcester,  as  rector  of  Claverdon,  setting  forth,  that  in 
eluded  the  year  1755,  sir  Henry  Gougk,  deceased,  (the  respondent's  fiither) 
ing  an  issue  became  seised  in  fee  by  purchase  from  John  Parker  {inter  alia)  of 
to  try  a  (^e  manor  of  Kington,  and  a  messuage  and  lands  thereto  belonging 
decree  for  .  Called  or  known  by  the  name  of  Kington  Farm,  or  Kington  Grange, 
an  account  ^j.  Kington  Grange  Farm,  situated  in  the  parish  of  Claverdon  (except 
cause  in  a  very  small  part  of  the  said  &rm,  which  had  been  exchanged  for 
MmaflMLs  ®^^^  lands  previously  to  such  purcliase):  that  the  said  sir  Henry 
was  insisted  Gough  (the  respondent's,  fitther)  died  in  June  1774«,  leaving  the  re- 
noUwie**^    spondent  his  eldest  sou  and  heir  at  law,  who,  as  such,  thereupon 

directed. 
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became  seised  in  fee  of  the  said  farm  (except  as  aforesaid)  and  had      j  786. 
ever  since  been  so  seised  thereof:  that  tlie^d  farm  was  an  ancient 


Collins 

&rm,  and  had  from  time  immemorial  consisted  of  the  bouse,  and         v. 
several  pieces  or  parcels  of  hmd  particularly  described  in  the  bill      ^^8^ 
by  their  names  and  quantities:  that  two  of  the  pieces  of  land,  parcel 
of  the  said  fiirm  and  in  the  bill  also  particularly  described,  had  been 
conveyed  by  indenture  of  the  10th  of  March  1721  by  John  Parker 
(the  then  owner  of  the  said  fiirm)  to  Andrew  Archer ^  in  exchange  for 
two  other  small  pieces  of  land  in  the  bill  also  particularly  described, 
which  had  ever  since  the  exchange  been  holden  witli  Kington  Farm  : 
that  the  proprietors  of  iiurn^cm  Parm,  or  their,  farmers  thereof,  fron^ 
time  immemorial  has  been  accustomed  to  pay,  and  had  paid  every 
year  on  the  Feast-day  of  St.  Thomas  to  the  vicar  of  Claverdon  for 
the  time  being  a.modus  of  ISs.  "kf.  in  lieu,  full  satisfaction  and  dis- 
charge, and  in  the  name  and  stead  of  all  the  privy  or  small  tithes 
arising  upon  the  said  farm :  that  no  tithes  in  kind  had  at  any  time 
been  paid  for  the  said  fiirm  before  the  year  1773,   and  then  only 
upon  the  occasion  after-mentioned,  nor  had  any  ever  been  de- 
manded for  the  said  &nn,  by  any  former  vicar :  that  the  vicarage  of 
Claverddn  having  become  vacant  in  the  year  1768  by  the  death  of 
William  Cumming^  the  last  incumbent,  the  appellant  was  presented 
thereto  in  Oo/ai^  1768.  by  the  reverend  Jir.  John  Tottie  (the  then 
archdeacon  of  Worcester) ;  and  that  since  the  appellant  had  been  so 
presented,  he  had  claimed  to  be  entitled  to  the  tithes  of  all  tithable 
matters  (except  com,  grain,  and  hay)  arising  within  the  said  vicar- 
age :  that  accordingly  in  June  1773  he  had  filed  his  bill  in  the  court 
of  Chancery  against  the  said  late  sir  Henry  Gotdgh  and  against  the 
respondent  Canning  (his  tenant)  and  several  other  persons,  (which 
suit  after  the  death  of  the. said  late  sir  Henry  jGough  was  revived 
against  the  respondent)  praying  an  account  of  all  tithable  matters 
(except  corn,  grain,  and  hay)  which  had  been  had  and  taken  by 
the  said  several  defendants  since  the  death  of  the  said  William  Cum^' 
mingj  and  tliat  they  might  be  decreed  to  pay  him  the  value  pf  the 
tithes  of  all  such  tithable  matters  by  them  respectively  had  and 
taken,  and  that  his  right  to  the  said  tithes  might  be  established : 
that  the  defendants  had  put  in  their  answers  to  the  said  bill ;  and 
that  the  said  late  sir  Henry  Gough  and  William  Canning  had  insisted 
by  their  answers  that  they  were  not  bound  to  pay  the  said  tithes, 
and .  had  alleged,  that  an  ancient  immemorial  payment  or  modus  of 
135.  4^.  per  annum  was  paid  and  payable  in  lieu  of,  all  vicarial  or      ,  \ 

small  tithes  arising  from  the  lands  .of  sir  Henry  Qough  within  th^ 
parish  oi  Claverdon  (except  the  lands  which  had  been  so  taken  in 
exchange)  and  for  Easter  oS&Ang^'y  and  that  no  former  occupier  of  [  1296  ] 
the  said  lands  had  at  any  time  paid  any  tithes:in;kind  arising  from 
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1786.     the  same:  that  the  appeBant  having  replied  to  the  said  answers, 
issue  was  joined,  and  the  cause  afterwards  came  on  to  be  heard  on 


CoUmi 

T.  the  27tb  of  November  1777  at  the  Rolls,  when  sir  Thomas  Semell 
^^""^  (the  late  Master  of  the  BMs)  had  bden  pleased  to  decree,  that  the 
respoqdoic,  as  personal  representative  of  the  late  sir  Henry  Gougk^ 
and  WHliam  Cannb^^  his  tenant,  should  account  with  the  appellant 
iar  die  titliesof  thesaid  lands  since  the  death  of  the  last  incumbent, 
William  Cumming.  The  bill  ihea  stated  the  foundation  of  the  de- 
aree  made  by  sir  Thomas  Sewdl  at  the  Rolls  to  be,  that  the  said 
respondtiits,  sir  Henry  Gough  and  WOUam  Cannings  had  not  (and 
the  bill  charged,  that  they  had  not)  in  the  answers  of  either  of  them 
distingnidied  or  ascertained  of  what  {Heces  of  land  the  said  fiurm, 
ealledXiiitgflon  J?anpi,eonsbted,  nor  set  forth  with  certainty  what  lands 
in  particular  were  covered  by  the  said  moc&tfc^lSf.  4>d.;  and  also^ 
that  it  was  by  the  answer  of  the  said  sur  Henry  Gough  all^;ed,  that 
all  the  proprietors  oS  the  lands  of  the  said  sir  Henry  Gough,  lying 
widiin  the  parish  of  Claoerdon  (except  the  lands  before  excepted)  or 
their  fiurmers,  had  paid  time  out  of  mind  every  year  to  the  vicar  of 
Gaoerdon  aforesud  acevtam  sumof  lS9.4£i»  in  Ueu  of  all  vicarial  or 
small  tithes  arising  upon  the  said  lands,  and  for  Easter  crfferings; 
but  that  it  was  not  stitfed  or  alleged  by  the  answer  either  of  thesaid 
sir  Henry  Gough  or  William  Canning,  his  tenant,  that  the  said  sir 
Henry  Gou^  had  not  lands  within  the  parish  of  CUvoerdony  other 
than  and  besides  the  lands  of  which  die  said  fiurm,  called  ISngUm 
Farm,  consisted,  and  to  which  fiurm  only  the  said  modus  (a^s  appeared 
by  the  proofit  taken  in  the  said  cause)  extended*  The  bill  then 
charged,  that  no  tithes  or  any  Easter  offerings  had  ever  been  paid 
for  the  said  fiirm,  called  Kington  Farm,  to  any  former  vicar,  or  to 
the  appellant,  excq>t  in  cme  instance,  and  that  upon  the  following 
occasion,  viz.  that  the  appelant  on  QoodrFriday  in  the  year  1773 
(being  a  short  time  before  filing  his  bill)  had  sent  his  servant  to 
Kington  Farm,  where  the  respondent  Canning  lived,  to  demand 
tithe-eggs,  and  that  the  respondent  Canning  not  being  then  at  home, 
and  the  appellant's  servant  seeing  Cannings  mother,  had  assured 
her  that  ^gs  and  fish  were  excepted  out  of  the  modus  payable  fi>r 
the  said  farm,  and  that  the  appellant  woi]dd  return  or  pay  tor  them, 
tf  they  were  not  his  right,  and  that  if  the  demand  was  not  complied 
with,  the  ai^Uant  would  file  a  bill  agunst  the  respondent  Canmng: 
that  thereupon  the  respondent  Canning*s  mother  complied  with  the 
[  1297  ]  said  demand :  and  also  except,  that  on  the  25th  day  oiMttt/  1773 
'the  respondent  Canning  firom  like  threats  and  insinuations  was 
prevailed  with  to  account  with  and  pay  the  appellant  a  sum  of  mo- 
ney for  Easter  (^erings,  which  was  the  only  payment  ever  made  for 
Easter  c^erings  in  respect  .of  the  said  &rm«    The  bill  tberefon 

18 
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prayed,  that  the  said  modus  of  Ids.  Ad.  might  be  established,  and  1786. 
that  the  appellant  might  be  decr^  to  accept  the  same,  the  respond-  ^^^ 
^it  offering  by  his  bill  to  account  with  him  &r  the  same.  ▼. 

To  this  bill  the  appellant,  as  to  the  modus  of  ISs.  4(2.  thereby  O^ntg^' 
prayed  to  be  established  and  accepted  in  discharge  of  i^l  the  privy 
or  small  tithes  of  or  arising  on  the  said  tenement  and  farm  called 
Kington  Grange  Farmy  with  the  lapds,  wood,  and  appurtenances 
thereto  belonging  and  therewith  holden  in  the  parish  of  Claverdonf 
and  particularly  described  in  the  plaintijff'«  bill,  ei^qept  si^cb  part^ 
as  in  the  said  bill  were  mentioned  to  be  excb<l^ged  fqr  other  land^ 
previously  to  sir  Henry  GougV^  puiroba^^  or  which  prayed  apy 
reli^  against  him,  or  sought  the  discoveries  in  the  bUl  prayed  rela* 
tive  thereto,  pleaded  in  bar  the  biUy  answcursy  pj^cceedipgs,  and  de- 
cree in  the  former  suit,  in  which  the  ajiqpellant  w^s  pli^iitifl^  and 
had  obtained  the  decree  against  sir  Henry  Gough  and  William 
Canning  for  payment  of  tithes  in  kindf  apd  averred^  that  the 
modus  in  botb  suits  was  for  the  same  lands,  9nd  that  the  decri^ 
in  the  former  suit  was  made  upon  the  full  merits  of  the  case,  %nd  , 

upon  reading  the  evidence  offered  on  both  sides,  and  th/|t  ti^ 
said  decree  was  duly  enrolled  and  in  fuU  forc^  unrevei^^ed,  w4 
unappealed  from. 

This  plea  was  ai^ed  before  the  Ch^ncellour  January  14,  1779, 
and  was  over-ruled ;  after  which  the  appellant  put  in  his  answ^, 
and  denied  the  modusj  and  claimed  a  right  to  tithes  in  kind ;  and 
in  support  of  audi  claim,  he  stated  the  composition  real|  and  the 
pension  of  13s.  4e{.  granted  in  lieu  of  rectorifil  tithes,  and  thfO: 
by  the  same  instrument  the  vicar's  right  to  all  other  tithes  waa 
expressly  reserved:  he  also  stated  two  terriiers  on  p^th  in  1585, 
subsequent  to  the  disabling  statutes,  certifying  the  yi(;ar's  right  to 
all  tithes  throughout  the  parish,  except  corn  and  hay,  without  any 
mention  oi  a  modus,  and  denied  the  whole  equity  of  the  bill,  and 
stated  the  several  decrees  which  be  had  obtained  in  confirmation 
of  his  right,  and  the  subsequent  payment  of  tithes  in  kind  in  pur- 
suance thereof  to  the  time  of  putting  in  his  answer,  and  insisted 
on  the  several  matters  aforesaid,  and  particularly  on  the  decree  of 
Jfopember  1 777,  (which,  he  insisted,  was  solemnly  determined  on 
the  full  merits,  and  not  on  the  supposed  grounds  pretended  by  the 
respondent's  bi)l,  ^^d  which  decree  was  duly  enrolled,  unreversed,  ^  1298  3 
and  unappealed  against,)  as  an  effectual  bar  to  the  claim  of  the  said 
W  Hemy  Gotigh  as  full  as  if  specially  pleaded;  and  averred,  thjat 
the  modus  set  up  by  the  respondent's  bill  was  the  very  same  modus 
<which  was  insisted  upon  in  the  former  C4,usje,  and  that  the  very  san^e 
matters  and  questions  were  in  issue,  and  soleomly  and  judicially 
decided  in  that  cause ;  and  stated  the  Tithe-Book  of  Mr.  PiUcifig'  ' 
Ion,  a  former  vicar,  from  1629  to  1685,  whereinihere  were  nupipi- 
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1786.      ous  instances  of  annual  payments  of  tithe-eggs  and  compositions 
(j^i^      for  payments  for  houses,  gardens,  wood,  &c. 
▼•  The  defendant,  Dr.  Warrerij  put  in  his  answer,  and  disclaimed 

^^  '      all  right  to  any  other  tithes,  except  of  com  and  hay,  and  admitted 
the  appellant's  right,  as  vicar,  to  all  other  tithes. 

The  respondent,  sir  Henry  Goughj  did  not  reply  to  Dr.  JVarren^s 
answer ;  but  he  did  reply  to  the  answer  of  the  appellant,  but  did 
not  examine  one  new  witness,  and  the  cause  was  set  down  for  hear- 
ing on  the  very  same  evidence  as  the  former  cause  (m),  an  order 
having  been  made  to  confirm  an  agreement  between  the  parties  as 
to  the  evidence  to  be  read  at  all  future  hearings.' 

The  cause  coming  on  to  be  heard  before  the  Chancellonr  on  the 
17th  of  April  1780,  and  it  appearing  that  a  very  small  part  of  the 
farm  for  which  the  modus  was  payable  had  been  conveyed  in  exchange 
to  Andrew  Archer,  as  stated  in  sir  Henry  GougVs  bill,  and  that  the 
C  1299  ]  same  was  then  holden  by  the  respondents,  the  Archers ;  it  was 
ordered,  that  the  cause  should  stand  over,  with  liberty  for  the  re- 
spondent, sir  Henry  Gough,  to  amend  his  bill  as  he  should  be  advised, 
with  a  view  that  the  representatives  of  the  said  Andrew  Archer  (now 
respondents)  might  be  brought  befoi'd  the  court. 

Sir  Henry  Gough  accordingly  amended  his  bill  by  adding,  as  par- 
ties defendants  thereto,  the  respondents,  the  Archers,  (who  were  co- 
heiresses of  the  late  lord  Archer,  who  was  the  devisee  in  fee  of  the  said 
Andrew  Archer  of  that  part  of  the  said  farm  which  had  been  conveyed 
to  him  in  exchange  as  aforesaid)  and  William  Oakley,  their  tenant 
thereof,  and  William  Canning,  the  respondent  sir  Henry  GougVt 
tenant,  and  Brawnlaw,  then  biship  of  Worcester,  the  patron  of  the 
archdeaconry.  The  cause  came  on  again  to  be  heard,  when  the 
Chancellour  ordered  it  to  stand  for  judgement,  with  liberty  for  the 
appellant  to  apply  in  the  mean  time  to  have  his  plea  re-argued ; 
and  the  appellant  having  accordingly  applied  by  petition  for  that 
purpose,  the  same  came  on  together  with  the  cause  to  be  heard  for 

(m)  Thtt  evidence,  on  the  part  of  the  appeU  «*  minister  for  hit  maintenance »"  On  the  part 
lant,  waiy  the  composition  real  alluded  to  in  his  of  the  respondent  were  produced  receipts  t^  a 
reasons  oifered  for  reversing  the  decree,  and  two  former  vicar  in  the  beginning  of  this  century  lor 
terriers  of  1585>  the  one  relating  to  the  vicarage  the  sum  of  ISs.  4d,  eo  nomine t  as  a  modus.  There 
and  signed  by  tfie  then  vicar,  the  churchwardens,  was  also  the  evidence  of  the  administratrix  of  that 
and  two  other  parishioners ;  the  other  relating  to  same  vicar,  and  of  the  widow  of  Cumming,  the 
the  parsonage,  and  signed  by  the  churchwfur£ns,  late  vicar,  that  this  sum  of  13<.  4<{.  had  been  paid 
the  sideman,  and  four  of  the  parishioners.  In  the  and  accepted  by  the  vicar  as  a  modus.  The  pur- 
former,  which  appears  to  have  been  only  on  the  chase  deeds  from  Parker  in  1755  were  likewise 
vicar's  oath,  was  this  entry,  vix,  "  To  the  fourth  produced,  in  which  was  a  covenant  from  Poxhr, 
*'  he  saietkf  that  the  tithes  of  the  said  vicaridg  are  that  the  estates  were  exempt  from  tithes,  and  sab- 
**  not  leased  out^  nor,  to  his  knowledge,  ever  were  t  ject  to  a  moiety  of  13f.  4d.  in  lieu  of  the  great 
**  and  their  bdongeth  to  the  same  vicaridg  aU  man-  tithes,  and  to  a  modus  of  ISf.  4d.  in  lieu  of  small 
*'  ner  privy  tithes  within  the  said  parishe,  .come  tithes,  and  to  a  modtu  of  2s.  8d,  in  lieu  of  both 
**  and  hay  excepted,**  In  the  latter  there  was  this  great  and  small  tithes  of  other  part  of  the  premised 
entry :  **  There  is  belonenge  to  the  same"  (mean-  It  seems,  that  this  was  the  first  title  deed  in  which 
ing  the  vicarage)  "  aU  the  privy  tythes  of  the  pa-  titlies  were  mentioned.  ... 
"  rishe,  all  such  before  named  are  received  hy  the  '    .      ♦ 


CASES.  i«9y 

judgement  on  the  6tli  di  March  1782,  when  the  former  order,  by      1786. 
which  the  appellant's  plea  was  over-ruled,  was  affirmed,  and  an      coOira 
issue  was  directed  to  try  the  validity  of  the  modus.  ▼. 

From  this  decree  there  was  an  appeal  to  the  House  of  Lords,  the  ^  ' 

appellant  insisting  that  it  was  erroneous,  and  that  it  ought  to  have 
allowed  the  plea  in  bar;  and  instead  of  directing  an  issue  to  try  the 
modus^  ought  to  have  dismissed  the  respondent's  bill  with  costs,  for 
the  following  reasons :  As  to  the  plea  —  because  the  defence, 
which  was  set  up  by  the  respondent  to  the  former  bill  brought  by 
the  appellant  to  establish  his  right  to  tithes  in  kind,  was  precisely 
ihe  same  as  the  case  made  by  the  respondent's  present  bill,  namely, 
that  the  appellant's  claim  of  tithes  in  kind  was  barred  by  a  modus 
of  135.  4td.  yearly;  and  there  is  no  substantial  variation  in  the 
manner  in  which  it  is  set  out  in  the  one  and  the  other.  If  that 
defence  had  appeared  to  be  in  any  respect  well-founded  or  main- 
tainable, the  court,  instead  of  decreeing  in  the  first  cause  an  account 
and  payment  of  tithes  in  kind,  after  a  very  long  and  solemn  hear- 
ing of  the  merits  (and  not  for  any  want  of  form  in  setting  out  the 
modusj  as  now  suggested  by  the  respondent)  would  have  dismissed 
the  appellant's  bill,  or  have  at  least  directed  an  issue  to  try  the 
modus  at  law,  which  the  court  might  have  done  (as  has  been  done 
in  many  instances)  even  supposing  the  modus  not  exactly  set  out 
in  the  strict  and  accurate  form  of  pleading.  The  plea  therefore 
was  proper  to  prevent  the  court  from  proceeding  to  hear  the  second  [  1300  ] 
cause  upon  the  same  sui)ject  matter  which  had  been  before  solemnly 
decided,  and  upon  the  very  same  evidence,  in  favour  of  the  ap- 
pellant's right  to  tithes  in  kind,  between  the  very  same  parties  in 
the  former  cause,  and  was  the  direct  matter  in  question  in  that 
cause  :  and  that  decree  being  enrolled,  and  in  full  force,  and  unap- 
pealed  from,  further  proceedings  in  such  a  case  would  not  only  be 
vexatious  and  productive  of  endless  litigation  and  expence,  but  of 
dangerous  consequence,  and  might  occasion  contradictory  and  in- 
consistent decrees,  which  ought  most  carefully  to  be  avoided. 

Upon  the  merits  —  1st,  Because  an  issue  ought  not  to  have  been 
directed  to  try  the  validity  of  a  moduSf  which  appears  from  the  whole 
of  the  proceedings  to  want  the  essential  characteristic  of  a  modus^ 
viz,  its  being  founded  on  a  composition  real  antecedent  to  the  statute 
of  IS  Eliz,  which  is  the  foundation  of  every  modus  subsisting  at  this 
day  throughout  the  kingdom.  The  instmment  in  1474<,  in  the 
archives  of  tlie  church  of  Worcester^  entitled  ^^  A  composition  real 
between  the  archdeacon  of  Worcester'  and  the  abbot  and  convent  of 
BordesUy  of  and  concerning  the  right  of  receiving  tithes  within  the 
parish  oi Ckeoerdon^^  is  evidence  and  acknowledgement. under  the 
seal  of  the  then  owners  of  the  land,  under  whom  the  respondent 
derives  tide,  and  of  the  patron  and  ordinary,  that  tithes  then  were. 
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1786.  and  had  been  accustomed  to  be,  paid  to  the  vicar;  and  thence,  and 
OMms  ^^^  ^he  terriers,  which  appear  to  be  answers  returned  on  oath  to 
V.  the  bishop's  Articles  oF  Inquiry  in  1585>  after  the  disabling  statute 
^^**  of  13  Eliz.  it  appears  that  tithes  in  kind  were  due  and  p«dd  subse- 
quent to  the  statute.  It  could  therefore  answer  no  purpose  to  take 
the  opinion  of  a  jury  on  a  question  of  a  modus^  which  evidendy 
appeared  not  to  exist  in  1585,  after  the  disabling  statutes,  and  must 
therefore  be  in  itself  so  substantially  bad,  that  it  could  not  be  made 
good  by  any  trial  at  law ;  and  must  necessarily  put  the  parties, 
both  appellant  and  respondent,  to  very  great  and  unnecessary  ex- 
pence  and  trouble.  2d,  Because  the  appellant's  right  to  the  vicarial 
tithes,  as  claimed  by  him,  is  admitted  by  the  answer  of  Dr.  Warrfn^ 
the  rector,  and  confirmed  by  the  evidence  of  the  composition  real, 
the  terriers,  the  grant  from  the  crown  in  1585,  and  the  respondent's 
own  title  deeds;  and,  lastly,  by  the  decrees  enrolled  in  1777,  and 
the  payments  of  tithes  ever  since*  And  no  sufficient  evidence  has 
been  adduced  on  the  part  of  the  respondent  to  contradict  it,  or  to 
[  1801  ]  fifhew,  that  what  is  now  set  up  as  a  modtis  was  any  thing  more  than 
personal  agreements  or  temporary  compositions  from  time  to  time 
since  the  disabling  statutes.  And  if  there  had  been  no  such  ap- 
parent objection  to  the  modusy  yet  the  respondent's  evidence  was 
too  imperfect  and  defective  to  warrant  such  an  issue  as  is  directed ; 
especially,  as  the  modus  is  set  up  as  ah  entire  modus  for  lands  which 
have  been  since  subdivided  and  become  the  property  of  other 
owners,  without  any  notice  taken  in  the  conveyances  of  the  parts 
conveyed  of  their  being  subject  to,  or  covered  by,  BXiy  modus  i 
and  for  diose  separated  parts  the  tithes  in  kind  have  been  paid  to 
the*  vicar. 

The  respondent,  sir  Henry  Gougkj  in  affirmance  of  the  decree, 
insisted  —  1st,  That  there  is  not  a  single  instance  of  any  tithes 
having  been  demanded  from,  or  paid  by,  any  owner  or  occupier 
o(  Kington  Farm  at  any  time  before  the  year  1773 ;  in  which  year, 
in  order,  as  it  should  seem,  to  give  some  colour  for  the  claim 
which  was  afterwards  made,  a  few  eggs  and  Easter  offerings  were 
obtained  from  the  mother  of  Canning  die  tenant,  in  the  absence  of 
lier  son,  by  means  of  false  assurances,  accompanied  with  menaces 
of  a  suit  in  case  of  non-compliance.  This  single  instance  of  a.  de- 
mand and  payment  of  tithes  was  on  Good  Friday  in  the  year  1778, 
and  the  appellant's  bill  was  filed  in  the  month  of  Jime  following. 
2d,  If  the  decree  of  the  Master  of  the  Rolls  for  an  account  of  tithes 
iiad  been  made  after  an  issue  directed  to  try  the  existence  of  the 
^nodusi  and  a  verdict  found  against  the  modus,  such  a  decree  mig^t 
have  been  conclosive,  and  might  have  settled  the  right  in  question 
between  the  parties,  upon  the  true  and  real  merits  of  the  cause ; 
hltf  inasmudi  as  sir  Thomas  SefwelTs  decree  was  merely  for  an  ao- 
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oount  of  tithe   in  a  case  where  the  existence  of  the  modus  had  never     1786. 
been  tried,   and  the  modus  itself  was  imperfectly  stated,  and  the      ^^.^ 
lands  alleged  to  be  covered  by  it  were  not  accurately  set  forth  or         ▼. 
described  in  the  answer  of  sir  Henry  Gough  or  his  tenant;  such  a       ^^  ' 
decree  for  an  account  ought  not  to  have  the  effect  of  binding  the 
right,  and  more  especially  in  a  case  where  tithes  in  kind  have  never 
beifen  paid  within  the  memory  of  man,  except  in  the  recent  instance 
above-mentioned.     Sd,  Tlie  plea  of  a  former  decree  for  an  account 
of  tithes  subtracted,  being  pleaded  in  bar  to  a  bill  for  establishing 
a  moduSi  is  clearly  insufficient,  as  every  plea  which  is  set  up  in  bar 
to  a  plaintiff's  demand,  must  be  ad  idem,-  and  therefore,  in  the 
present  case,  it  ought  to  have  been  shewn  by  the  plea,  that  the 
former  turned  upon  the  existence  or  non-existence  of  the  fnodus^  C  1302  3 
and  that  this  was  the  res  judicata  in  the  former  suit  in  which  the 
decree-to  account  for  tithes  was  made. 
The  decree  was  affirmed. 


Tr.  26  Geo.  III.    A.  D.  1786.    Scac. 

fVorrall  X.  NichoUs.    [MS.] 

Bill  by  the  lay«impropriator  of  Clijlon  near  Bristol  praying  Whores 
an  account  for  two  years  composition,   for  tithes  of  defendant's  f^*"*^ 
farm  at  2s.  6d.  in  the  pound  according  to  the  rack-rent     Defend-  piMition  of 
ant  insisted  in  his  answer  that  the  composition  had  been  of  many  Jhepoulid 
years  standing,  long  before  plaintiff  became  impropriator,  and  was  aorording 
bot  variable  according  to  the  rise  and  fail  of  rents,  but  was  deter-  ^tf»i^\, 
mined   by  the  quantum  of  the  rents  at  the  time  of  making  the  the  account 
agreement     It  was  proved  that  some  others  in  the  parish  had  paid  ipiential  to 
various  sums  at  various  "tinies  according  to  the  increase  of  their  *^  ^***^ 
rents,  and  it  was  also  proved  that  the  defendant  had  delivered  three  asm  the 
different  accounts  of  the  lands  in  his  occupation  and  the  amount  of  *^^°f 
his  composition,  which  by  his  answer  he  alleged  was  occasioned  kind> 
by  inadvertency;  one,  about  10/.;  a  second,  about  IS/./  a  third, 
more  than  that;  and  he  alleged  that  he  had  tendered  27/.  for  the 
two  years  in  arrear.     Mr.  Mansfield  for  the  defendant  insisted  prin-     • 
cipally,  that  the  discovery  once  obtained,  it  was  a  question  solely  at 
law,  tlie  subject  of  an  assumpsit.     But  per  Cur.  —  Tithes  are  a 
proper  subject  of  the  jurisdiction  of  this  court:    why  not  then 
moduses  and  compositions  for  tjlthes  ?    The  discovery  was  necessary; 
the  rig[ht  is  clear  in  consequence  of  the  discovery  and  evidence,  the 
accoiait  therefore  i/ consequential.     As  to  the  costs,  if  the  sun^  due 
excentf  the  sum  tendered,  costs  ought  to  follow :  let  the  Deputy 
Remembrancer  therefore  inquire  when  the  tender  was  made,  whetlier 
before  or  after  the  bill  was  filed^  and  let  him  take  the  account  re- 
ierrlng  the  costsi 
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^^^^^  M.  27  Geo.  III.    A.D.  1786.    B.R. 

^  Brock  V.  Richardson.    [1  Term  Rep.  427.] 

^J*^^''*''**'  This  was  a  suit  in  prohibition ;  and  the  question  was  whether 

be  not  within  the  chapelry  of  IVitton  Gilbert  there  is  a  modus  for  every 

Pjjyf^JV  inhabitant  to  pay  three  halfpence  for  every  milch  cow  at  the  time 

pUintiffm  of  calving  in  full  satisfaction  for  the  tithe  of  calves? 

^^^^  At  the  trial  of  this  cause  at  the  last  assizes  at  Durham  before 

there  mutt  Heath  J.  there  was  no  contrariety  of  evidence ;  and  the  jury  found 

^  tfieS^  the  Tnodus^  with  this  variance,  that  it  was  payable  at  Easter^  and 

fendant;  that  it  did  not  extend  to  certain  lands  within  the  chapelry,  called 

tnodtu^  Tilp  Copse  Lands,  consisting  of  five  farms,  which  were  exempted 

finuid*  from  the  payment  of  these  and  all  other  tithes.     Verdict  for  the 

difl^it  plaintiff,  with  liberty  to  move  to  set  it  aside  in  this  court  withoui 

lirom  that  ^     costS. 

s  ground  fVood  having  moved  to  set  aside  this  verdict  on  the  ground,  that 

for  the         ^  ^{3  ^Qg  ^  claim  by  prescription,  the  jury  ought  to  have  found 
raiiite  a       the  modus  as  laid  in  the  declaration  or  not  at  all ; 
f?""*^*"  Chambre  now  shewed  cause.  —  The  variance  between  the  modus 

laid  and  that  proved  is  no  ground  for  a  new  trial,  or  to  entitle  the 
defendant  to  a  verdict.  An  issue  in  prohibition  to  try  a  particular 
modus  is  extremely  different  from  issues  in  other  suits ;  for,  whe- 
ther one  hort  of  modus  or  another  be  found,  it  is  equally  a  reason  to 
*  Supm  warrant  the  prohibition,  *Dy.  170.,  Hob.  192.,  1  Vaitr.  32.  {Anon.) 
ISO.  "piiQ  Yery  ground  on  which  a  prohibition  is  prityed  for  is  a  sugges- 

tion that  the  ecclesiastical  court  is  proceeding  to  try  a  question  of 
which  they  have  no  cognizance.  The  fact  which  is  tried  in  soits 
in  prohibition  is  merely  for  the  information  of  the  court.  This,  is 
in  some  respects  like  an  issue  directed  by  the  court  of  chancery  to 
;  try  a  particular  custom,  which  is  merely  for  the  information  of  the 
Chancellour,  and  which  may  be  indorsed  specially  on  the  postea 
according  to  the  triuh  of  the  fact.  He  was  then  stopped  by  the 
court,  and 

BuUer  J.  said  it  was  too  clear  for  any  furdier  argument.  The 
authorities  cited  are  directly  in  point  as  far  as  they  go.  It  appears 
from  them  that  no  consultation  ought  to  be  awarded:  but  it  is 
equally  clear  that  the  verdict  must  be  entered  for  the  defendant. 

In  order  to  try  a  particular  modus  one  party  alleges,  and  th^ 
other  denies  the  existence  of  it ;  that  is  the  only  issue  on  the  re- 
£  1304  ]  cord  to  be  tried.  As  tlie  plaintiff  therefore  has  failed  in  proving 
the  modus  as  alleged  in  pleadings  the  verdict  must  be  entered  spe- 
cially for  the  defendant,  who  is  entitled  to  his  costs.  But,  though 
the  modus  be  not  found  as  laid,  yet,  if  any  nwdus  be  found,  that  is^ 
sufficient  ground  for  refusing  a  consultation. 

Per  Curiam,  —  The  verdict  must  be  entered  specially  for  the 
defendant ;  and  no  consultation  Mfill  be  awarded. 
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H.  27  Geo.  III.    A.  D.  1787-    B.  R.  ^^^^- 


Darby 


Daring  y.  Cosensj  Clerk.  ^, 

Notley  V.  The  same.     [1  Term.  Rep.  552.]  ^'"^• 

The  defendant,  who  was  vicar  of  Long  Burton  in  the  county  of  ^^^.^ 
Dorset f  in  the  year  1784  libelled  both  diese  plaintiiTs  in  the  eccle-  pleaded  in 
siastical  court  of  the  dean  of  the  cathedral  church  of  Samm  for  »?  ^^ 
tithes.     The  plaintiff  Darby  pleaded  the  following  modusj  or  pre-  court,  a 
scriptive  or  customary  payments,  which  he  stated  to  have  been  ^]^^**^ 
paid  immemorially,  namely,  25.  lO^^.  for  the  &rm  and  lands,  called  granted  ai 
JVhitehouse  Famij  and  6s.  for  a  farm  and  lands,  called  HiUchinsy  ^,,^"2^ 
(being  the  same  estate  for  the  tithes  of  which  the  plaintiff  was  sentence, 
libelled),  in  lieu  of  all  vicarial  tithes,  and  tithable  matters  within  ti^J'^i  ^^ 
and  upon  the  said  farms,  payable  at  Lady^ay  yearly.     On  the  2d  granted  to 
oijidy  1785,  there  was  an  interlocutory  decree  in  the  decanal  con-  appeal, 
sistorial  court  of  Soruni^  that  the  answer  of  the  present  plaintiff  to'  ^*>«>*  '* 
the  third  and  fifth  articles  of  the  libel,  which  were  for  agistment  that  tiiey 
tithes,  and  the  tithes  of  the  produce  of  a  garden  and  orchard,  was  {*]?5V^ 
not  sufficiently  full,  and  that  the  plaintiff  should  make  a  fuller  an-  over  the 
swer  to  those  articles.     From  this  he  appealed  to  the  Arches  court  ^^jj^ 
of  Canta-buryj  when  Dr.  Calvert^  official  principal  of  the  said  court,  even  Jler 
on  the  1 1th  of  July  1786,  pronounced  the  present  plaintiff's  answer  JJ^^^hho 
to  the  third  and  fifth  articles  of  the  libel  not  to  be  sufficiently  full  wit  to  the 
and  explicit:  remitted  the  cause  to  the  court  below;  and  con-  JJJ^^ui^ 
demned  the  plaintiff  in  the  costs  of  the  appeal.  i««ve*» 

The  plaintiff  Notley  pleaded  a  similar  modus  in  lieu  of  the  vica-  ^^^^ 
rial  tithes  for  his  lands  :  and,  upon  a  decree  in  the  Dean's  court,  eppdlant, 
that  his  answer  was  insufficient,  he  likewise  appealed  to  the  court  n^  ^S^^ 
of  Arches,  where  his  appeal  was  dismissed  in  the  same  manner  as  "^^^^j. 
that  of  the  plaintiff  {Darb^)f  and  he  was  also  condemned  to  pay  bitkm  ap- 
the  costs  of  the  appeal.  P«^**  ^ 

•  that  court. 

In  last  Michaelmas  term  the  plaintiff  Darby  obtained  a  rule  to  r  ]  ^Qg  •% 
shew  cause  why  a  writ  of  prohibition  should  not  issue  to  prohibit 
the  court  christian  of  the  dean  of  tiie  cathedral  church  of  Sarum, 
from  further  holding  plea  of  the  matter  there  depending  between 
the  parties. 

The  plaintiff  Notley  obtained  a  similar  rule  for  a  prohibition  to 
the  court  of  Arches. 

The  court  desiring  that  both  these  rules  should  be  heard  toge- 
ther ; 

Piggott  and  Laurence  now  shewed  cause.  — Where  an  inferior 
court  has  original  cognizance  of  a  cause,  it  has  been  decided  in 
many  cases  tha^  if  a  party  applies  for  a  prohibition  after  sentence, 
he  comes  too  late.  Argyle  v.  Hunty  1  Str.  187*  In  the  present  case, 
theiibel  being  for  tithes,'the  Dean's  court  had 'original  jurisdiction 
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I787.  of  the  suit.  And  though^  after  pleading  the  moduSf  the  plaintUT' 
■^^^J~  might  have  applied  for  a  prohibition,  yet  by  making  no  objection 
▼•  to  tlie  jurisdiction  of  the  court  till  after  the  interlocutory  decree 
\  '''^^'  and  thereby  putting  the  defendant  to  a  great  and  unnecessary  ex- 
pence,  he  has  precluded  himself  from  applying  for  a  prohibition 
Supnuaoo.  now.  In  the  case  of  Full  against  Hiitchinsy  Cawp.  422.,  the  true 
distinction  is  taken  by  Lord  Mansfield  between  those  cases  whece 
the  court  will  or  will  not  grant  a  prohibition;  and  it  was  there 
held,  that  after  a  party  has  lain  by  and  suffered  the  ecclesiastical 
court  to  proceed  to  sentence,  a  prohibition  ought  not  to  be  granted, 
if  the  court  below  had  original  jurisdiction  of  the  cause.  Here  it 
does  not  appear  that  the  Dean's  court  determined  upon  the  modm: 
they  only  decreed  that  the  answer  was  not  sufficient ;  from  whence 
it  is  fairly  to  be  inferred  that  the  only  question  before  them  was 
respecting  the  form  of  the  proceeding,  of  which  they  were  the  tofe 
judges.  As  the  court  of  Arches  decided  that  the  decree  cX  the 
Dean's  court  was  just,  it  being  a  question  properly  brought  before 
them,  this  court  will  give  credit  to  them  for  having  rightly  deter- 
mined that  point,  without  inquiring  into  the  reasons  on  which  that 
sentence  was  founded.  And  it  is  to  be  observed  that  the  court  of 
Arches  likewise  decreed  the  plaintiff's  answer  to  be  insufficienti 
which  shews  that  they  also  considered  it  as  a  question  of  form. 

As  to  the  prohibition  to  the  court  of  Arches,  this  application  is 
also  too  late.  That  court,  after  confirming  the  sentence  below, 
condemned  the  party  in  costs,  and  remitted  the  cause  to  the  Dean's 
court :  so  that  the  suit  is  no  longer  in.  that  court,  except  as  to  the 
costs :  and  a  prohibition  cannot  now  be  granted  to  deprive  the  de- 
[  1:306  3  fendant  of  those  costs,  which  were  awarded  to  him  by  a  court 
having  a  competent  jurisdiction.  Besides,  it  is  the  sole  province 
of  that  court  to  adjudge  costs  against  a  party  unjustly  appedio^^ 
provided  the  appeal  be  properly  brought  before  tb&n ;  and  the 
plaintiff  is  precluded  from  objecting  to  the  competency  of  that 
court,  he  having  himself  appealed  to  it.  But  even  supposing  that 
the  court  of  Arches  were  wrong  in  their  judgement,  and  that  they 
ought  not  to  have  awarded  costs  to  the  defendant,  a  court  of  com- 
mon law  cannot  revise  their  decision  upon  that  point,  because  the 
party  might  have  appealed  to  the  court  of  Delegates*  And  where 
a  party  has  a  remedy  by  appeal,  no  prohibition  lies.  2  B6L  Abrm 
819.  n.  1. 

Douglas  in  support  of  the  rules  was  stopped  by  the  court. 

Ashurst  J.  —  In  my  opinion  this  court  even  in  this  stage  of  the 
business  must  grant  a  prohibition  to  both  the  courts. 

It  is  very  clear  that  an  ecclesiastical  court  cannot  proceed  m  any 
cause  where  they  have  not  an  original  jurisdiction  of  the  subject 
matter ;  and  if  they  do,  a  prohibition  goes  of  couri^ ;  or  where 
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any  incidental  matter  intervenes  by  which  they  are  ousted  of  their      1787« 
original  jurisdiction,  in  that  case  also  a  prohibition  must  go.  Now  I      ^^  . 
take  that  to  be  the  case  here;  for  though  there  is  no  doubt  but  that         ▼. 
the  ecclesiastical  couit  have  an  original  jurisdiction  over  matters  of      *''^^' 
tithes,  yet  the  instant  the  modus  was  pleaded,  their  jurisdiction  was 
at  an  end. 

It  has  been  said  that  this  is  only  an  interlocutory  decree  as  to 
the  insufficiency  of  the  plea  in  point  of  form.  If  the  sentence  had 
proceeded  on  the  ground  of  a  mere  matter  of  form,  I  do  not  say 
what  the  court  would  do :  but  here  it  does  not  appear  that  tliis.  is 
a  mere  matter  of  form ;  for  they  judge  the  answer  to  be  insufficient 
generally  as  to  two  of  the  articles.  And  therefore  we  must  exercise 
our  own  judgement,  and  examine  whether  on  the  face  of  the  pro- 
ceedings the  plea  appears  to  be  insufficient.  Now  it  does  not  appear 
to  me  to  be  insufficient ;  for  the  plea  states  that  the  modtis  is  in  lieu 
of  the  vicarial  tithes ;  and  that  is  an  answer  to  the  whole  charge 
contained  in  the  libeL  If  the  court  below  could  by  an  interlocutory 
decree  adjudge  the  answer  to  be  insufficient  generally  without  assign- 
ing any  reason  for  their  opinion,  it  would  preclude  this  court  from 
granting  a  prohibition  in  any  case.  But  this  court  will  not  suffer 
their  hands  to  be  tied  up  by  such  means. 

With  regard  to  the  prohibition  to  the  court  of  Arches;  although 
the  plaintiff  might  have  made  his  application  to  ^is  court  sooner, 
I  do  not  see  why  we  should  not,  even  now,  grant  the  prohibition. 
Costs  are  merely  incidental  to  the  original  matter;  and  if  we  put  [  1^07  ] 
a  stop  to  the  original  suit,  we  must  do  so  to  all  the  subsequent  pro- 
ceedings ;  and  matter  sufficient  appearing  for  this  court  to  interfere 
and  oust  the  ecclesiastical  court  of  their  jurisdiction,  I  am  of  opinion 
that  a  prohibition  should  go  to  both  the  courts. 

Bidler^  J.  —  Before  a  party  is  entitled  to  a  prohibition,  it  is  in- 
cumbent on  him  to  suggest  what  has  been  done  in  the  court  below. 
When  that  suggestion  is  entered  on  record,  if  it  state  facts  which 
are  not  true,  the  other  party  should  move  to  quash  it;  but,  if  they 
be  not  impeached,  the  court  must  take  them  to  be  true.  Now  this 
case  stands  thus :  to  a  suit  instituted  in  the  ecclesiastical  court  the 
party  pleaded  a  modus  which  covered  the  whole  farm;  he  has 
pleaded  it  in  terms  that  can  admit  of  no  doubt.  And  the  only  re- 
maining question  must  be  as  to  the  existence  in  fact  of  the  modus 
pleaded;  and  that  it  was  so  pleaded  below  is  not  contradicted. 
Then  if  we  judge  on  these  proceedings,  they  will  not  support  the 
arguments  used  by  the  counsel  against  the  rules,  that  both  the  courts 
below  held  this  plea  to  be  bad  in  point  of  form;  it  is  not  sufficient 
for  them  to  say  so,  but  they  should  have  shewn  in  what  respect  it 
was  defective  in  form.      It  is  not  stated  for  what  reason  the 
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1797.  courts  below  held  the  plea  to  be  insufficient;  and  as  tlie  plea  is 
j)arby  stated  on  the  suggestion,  it  is  right  in  point  of  form.  Then  it 
V.  appears  to  us  that  a  modus  was  properly  pleaded  to  the  whole  libel, 
which  ousts  the  ecclesiastical  court  of  their  jurisdiction ;  and  that  is 
the  ground  on  which  this  court  will  grant  a  prohibition.  It  is  not 
necessary  for  the  party  to  apply  in  the  first  instance  for  a  prohibi- 
tion; if  he  make  an  application  any  time  before  sentence,  he  is 
in  time :  no  other  line  can  be  drawn*  The  argument  which  the 
counsel  against  the  rule  have  used,  namely,  that  the  only  object  of 
this  application  is  to  prevent  the  defendant  from  recovering  the 
costs  to  which  he  is  entitled  under  the  sentence  of  the  court  of 
Arches,  is  no  objection  to  our  granting  the  writ :  that  argument  was 
much  relied  on  in  the  case  of  Whitford  against  Witsat^  in  this  court, 
£.  25  G.  3.  where  the  parties  had  gone  to  a  great  length  in  the  eccle- 
siastical court,  before  they  applied  to  this  court  for  a  prohibition; 
but  the  court  there  said,  if  the  party  came  before  sentence,  it  was  in 
time.  As  to  the  case  cited  from  Boilers  Abridgement^  in  which  it  is 
said  that  no  prohibition  lies,  if  there  be  a  remedy  by  way  of  appeal, 
it  relates  only  to  those  cases  where  the  suit  below  was  proper; 
therefore  it  is  not  applicable  here,  for  this  is  a  case  where,  though 
the  ecclesiastical  court  had  originally  jurisdiction,  yet  when  the  mo- 
[  1808  ]  duswas  pleaded,  they  were  ousted  of  their  jurisdiction.  The  prohi- 
bition is  merely  for  the  purpose  of  trying  the  modus ;  for  the  party 
applying  must  declare  in  prohibition,  and  if  the  jury  find  against 
the  moduSi  I  take  it,  a  consultation  goes  of  course.  And  then  the  eo 
clesiastical  court  will  perhaps  be  justified  in  considering  the  costs  in 
all  the  stages  of  the  proceeding. 

With  respect  to  the  other  rule  for  a  prohibition  to  the  court  of 
Arches,  the  suggestion  states  that  the  proceedings  are  now  depend- 
ing in  that  court ;  for  though  a  sentence  has  been  given,  yet  tlie 
costs  have  not  been  paid,  and  they  are  now  proceeding  to  compel 
payment  of  the  costs.  Then  they  are  in  fact  proceeding  in  this  suit 
And  therefore  a  prohibition  must  go  to  both  the  courts. 

Both  rules  absolute ;  and  the  court  ordered  the  plainti&  to  de- 
clare in  prohibition,  (cr) 


H.  27  Geo.  III.     A.D.  I787.     Scac- 

Cowley  V.  Kej/s.    [Mr.  Cox's  MSS.] 
S.  C.  The  plaintiff,    as  rector  of  the  parish  of  GddJianger  with  the 

D^r327.    chapel  of  Little  Toltham  in  Uie  county  of  Essex,  filed  his  hill  for  the 
Irfuids  for-    tithes  of  a  farm  called  Longwicky  otherwise  Longooyke,  situated  in 

merly  be-      • .  '   •    ' 

(a)  See  also  Gare  v.  Gapper  and  Gmdd  v.  Gcpper,  3  East  472.    S  East  354.  in^» 
Stainbanck  v.  Bradthaw,  10  East  349.     French  t.  Tnuk,  10  East  d48» 
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the  said  parish  ofGo2t/Aang^,praying  the  usual  accounts.  [N.B.  The  1787. 
bill  claimed  a  tithe  of  wild-fowl  taken  in  a  dea>y,  but  this  claim  was  ""^J^ 
abandoned  at  the  hearing.]  ▼. 

The  defendant,  being  the  awner  and  occupier  of  the  sAid  farmi  by      f^ 
his  answer  insisted  upon  the  following  exemption:    *'  That  the  longing  to 
said  farm  called  Longwyke^  was  heretofore  part  or  parcel  of  thepos-  ^b^r^re^ 
sessions  of  a  certain  abbey  or  monastery  of  St.  Mary  in  CoggleshaU  dud«uK«d 
in  the  county  ofEsseXf  which  abbey  or  monastery  was  of  the  Cistern  ^^^  i„ 
tiah  order  and  founded  by  king  Stephen  and  his  consort  queen  Ma-  ^  "*J"* 
tiUia  in  1142,  and  aflerwards  surrendered  or  dissolved  in  the  29th  owner^ 
year  of  the  reign  of  king  H.  8.;  that  the  said  abbey  and  the  farm  ^Jf*""*^ 
and  lands  thereunto  belonging  had  been  and  were  previously  to,  and  in  leue  at 
at  tlie  time  of,  the  surrender  or  dissolution  thereof  in  the  manurance  ^  ^JL^ 
and  occupation  of  the  abbot  and  convent  of  the  said  abbey  or  mo-  tion  of  the 
nastery,  and  that  the  same  were  exempt  and  discharged  from  the  *°^* 
payment  of  tithes  of  the  said  lands  by  reason  of  the  said  order,  and, 
especially,  of  the  said  lands  so  holden  in  the  manurance  and  occu- 
pation of  the  said  abbot  and  convent :  that  by  a  surrender  bearing 
date  the  5th  day  o(  February  in  the  29tti  year  of  the  reign  of//.  8. 
the  abbot  and  convent  of  the  said  abbey  of  CoggleshaU  (being  one  [  1S09  ] 
of  the  greater  abbies  and  of  the  yearly  value  of  251/.  25.)  sur- 
rendered all  the  estates  and  possessions  (including  the  (krm  and  lands 
before  mentioned)  belonging  to  the  said  abbey  to  the  crown,  which 
surrender  was  afterwards  (among  divers  others)  confirmed  by  the 
att  of  parliament  made  and  passed  in  the  3 1st  year  of  the  reign  of 
H.  8.  for  the  dissolution  of  monasteries  and  abbies :  that  the  lands 
so  ocaipied  and  manured  by  him  (the  defendant)  were  at  the  time  of 
the  surrender  thereof  to  the  crown  acquitted  and  discharged  and 
free  from  the  payment  of  any  tithes  whatsoever :  that  by  letters 
patent  bearing  date  the  17th  day  of  July  in  the  S5th  year  of  the 
reign  of  H.  8.  the  king  granted  (among  other  things)    All  that  his 
manor  or  grange  of  ToUeshtmt  Major  and  Longayke  in  the  county 
ofEssexj  with  the  rights,  members,  and  appurtenances  lately  to  the 
monastery  oiC(^leshall  belonging,  to  Stephen  Beckingham  and  Anne 
his  wife.  To  hold  to  them  the  said  Stephen  Beckingham  and  Anne 
his  wife,  their  heirs  and  assigns  for  ever :  that  by  virtue  of  several 
.'mesne  conveyances  tlie  defendant  derived  a  title  to  the  said  farm 
and  lands  which  were  then  in  his  manurance  and  occupation  under 
and  from  the  said  grant  to  S.  Beckingham  and  Anne  his  wife,  and  by 
virtue  thereof  the  defendant  was  then  seised  of  the  said  farm  and 
lands,  and  was  the  absolute  owner  thereof^  he  having  purchased 

the  same  for  a  valuable  consideration  some  time  in  the.  month  of 

•  .    ■  . « 

April  17S3;  that  he  took  the  said  farm  and  lands  intx)  his  own 
manurance  at  Michadmas  1 788,  and  that  he  had  ever  since  been  in 
the  oceupaUon  and  manurance  thereof  for  his  own  use*  and  there- 
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1787*     fore  insisted,  that  so  long^as  he  should  continue  in  the  occupation 
^^^^^       and  manurance  thereof  for  his  own  use,  he  was  not,  and  should  not 
V.         be  liable  to  the  payment  of  any  tithes  for  the  produce  of  the  said 
^''      lands,  or  any  composition  in  lieu  thereof." 

On  the  part  of  the  plaintifi^  there  was  no  proof  of  the  payment 
of  tithes. 

On  the  part  of  the  defendant,  there  was  the  evidence  of  one 
Maty  Kirby^  widow  of  the  late  owner  of  these  lands,  who  swore  to 
non-payment  of  tithes  for  twenty  years  and  upwards  during  the 
occupation  of  her  late  husband.  There  was  also  evidence  of  a  bill 
having  been  filed  about  twenty  years  before  for  tithes  of  these  pre- 
mises, to  which  an  answer  was  put  in  insisting  upon  an  exemption 
som^hat  different  from  the  present,  and  no  furtlier  proceedings 
were  had  in  that  cause. 

On  the  bearing  of  the  cause,  Scott  for  the  plaintiff  admitted,  the 
abbey  of  CoggleshcUl  to  be  one  of  the  greater  abbies  (although  many 
[  1310  ]  of  the  lists  in  books  of  authority  had  omitted  to  mention  it  at  such)^ 
and  that  it  was  of  the  Cistertian  order,  but  insisted,  ^hat  the  lands 
in  question  were  not  parcel  of  the  possessions  of  the  abbey,  and  that 
although  the  name  of  Langayke  did  occur  among  those  possessions, 
yet  that  this  included  only  such  part  of  the  farm  called  LcmgaykesB 
was  in  the  parish  of  TolUsAunty  and  that  it  plainly  appeared  that  no 
part  of  the  parish  of  GoldAanger  was  in  the  possession  of  the  said 
abbey.  And  for  this  purpose  on  the  part  of  the  plaintiff  were  pro- 
duced the  office  copy  of  a  fine,  HiL  29  H.S.  between  the  king^ 
demandant,  and  the  abbot  of  C(^leshaUy  defendant,  a  grant  dated 
the  2Sd  of  March  29  H.  8.  from  the  king  to  sir  Thomas  Seymmer^ 
and  several  other  grants  and  entries  in  the  minister's  books  of  the 
parish  of  Goldhanger,  Several  records  and  grants  were  also  pro- 
duced on  the  part  of  the  defendant  to  shew  these  lands  to  be  part  of 
the  possessions  of  the  abbey ;  and  the  court  was  inclined  upon  this 
proof  to  direct  an  issue  to  try  the  fact;  but  the  counsel  for  the 
plaintiff  insisted,  that  from  the  several  instruments  which  had  been 
produced,  it  appeared  that  at  the  time  of  the  dissolution  of  the 
greater  abbies  these  lands  were  not  in  the  actual  occupation  of  the 
abbot  and  convent,  but  were  under  lease  to  some  other  persons, 
and  were  not  therefore  wjthin  the  saving  of  the  statute.  And  upon 
this  subject: 

Scott  for  the  plaintiff  observed,  that  the  words  of  the  statute  of 
31  H.S.  c.  13.  $21.  were,  *^  that  as  well  the  king,  his  heirs  and 

successors,  as  all  and  every  person  and  persons,  their  heirs  and 

assigns,  which  have,  or  hereafter  shall  have  any  monasteries^ 
'*  abbathies,  &C.,  or  any  manors,  messuages,  &c.,  which  belonged  or 
*^  iqppertained,  or  which  now  belong  or  appertain  unto  the  wA 
*\  monasteries,  &c«9  shall  have,  hold,  retain,  keep,  and  enjoy  tbe 
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'*  aaici  manors,  &€•»  according  to  tbair  estates  and  titles  discharged      1787. 
•*  and  acquitted  of  the  payment  of  tithes,  as  freely  and  in  as  large   "^^^ 
^  ivod  ample  a  manner  as  the  said  late  abbots,  &c«,  or  any  of  them        ▼• 
**  bad,  hekU  occupied,  possessed,  used,  retained,  or  enjoyed  the        ^' 
^  same,  or  any  parcel  thereof^  at  the  days  of  their  dissolution, 
^  suppression,  &c.''    These  words  are  very  precise  and  strong,  and 
tfidently  confine  the  exemption  to  the  lands  actually  in  the  occu- 
pation of  the  abbey  at  the  day  of  tlie  dissolution.     Now  the  lands 
at  present  in  question  appear  not  to  have  been  exempt  from  pay- 
ment of  tithes  at  the  day  of  the  dissolution ;  for  being  under  lease 
to  the  £urmers  of  the  abbey  at  the  time,  they  certainly  were  liable 
to  the  payment  of  tithes  while  in  the  occupation  of  the  farmer, 
although  the  exemption  would  return  with  the  lands  to  the  abbey 
itself.     And  the  case  of  Ijordv.  Turk^  Bunb.  122.  which  is  the  last  [  1311  ] 
of  the  printed  cases  on  this  subject,  authorizes  this  construction.        ^pnisis. 

fVooddesofif  S.  S.  —The  construction  contended  for  by  the  plaintiff 
is  certainly  a  literal  and  strict  construction  of  the  statute :  but  it  is 
light  so  to  construe  a  statute,  which  so  materially  tends  to  the  im- 
poverishment of  the  church.  The  author  of  these  exemptions  was 
Pope  Paschal  2.  who  exempted  generally  all  the  religious  from 
paying  tithes  of  lands  in  their  own  hands.  This  privilege  was  after- 
wards restrained  to  the  four  favoured  orders.  So  it  continued  till 
the  4th  council  <^  Lateran^  in  the  year  1215,  when  the  privilege 
was  restrained  to  such  lands  as  the  abbies  had  at  that  time,  and 
was  declared  not  to  extend  to  any  afler-purchased  lands.  And  it 
extended  only  to  lands  dum  prapriis  numibm  excolutUur.  Decret. 
Ub*^.  til.  SO.  c.  10.  Then  came  this  singular  restriction  on  the 
Cislertian  order,  who  had  contrived  to  extend  this  exemption  to 
their  farmers,  upon  which  the  statutes  of  2  H»  4»  c.  4.  &  7  H.  4. 
c.  6.  to  restrain  this  practice  of  purchasing  exemptions,  and  to  pre- 
vent such  exemptions  as  had  been  purchased  since  the  fourth  council 
of  Laleran  from  being  carried  into  effect  And  so  it  remained  to 
the  time  of  the  dissolution.  This  privilege  tfierefore  was  merely 
pertonal,  and  the  lands  in  question  not  being  in  the  occupation  of 
the  abbey  at  the  time  of  the  dissolution,  had  clearly  no  benefit  from 
the  exemption ;  and  the  king^  taking  only  as  the  abbey  had  them  at 
die  day  of  the  dissolution,  took  them  without  such  exempdon.  A 
contrary  construction  would  extend  the  privilege  of  the  Cisterlian 
inder  lieyond  the  original  grant. 

Simeon  S.&— » From  the  pature  of  the  privilege  ration^  ordinis 
compared  with  the  words  of  the  statute^  it  seems  that  this  is  not  a 
case  within  the  exemption  of  the  statute.  For  though  the  statute 
l^^lies  j^  fiU.  cases  of  jc^  ^emptions,  yet  it  will  not  apply  to  per- 
90ii^  f^n^  And  the  wom^s  of  the  act  seem  particularly  chosen  to 
extend  only  to  such  lands  as  were  at  the  time  in  the  actual  posses- 
sion of  the  abbey,  the  words  **  hi^v^  bold,  occupy,  possess,  use, 
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1787.     retain,  and  enjoy,"  being  express  words  of  possession,  and  pro- 

fy^^      perly  applicable  to  that  only.     It  is  true,  that  in  respect  of  a  real 

▼•         discharge,  that  is,  such  as  is  inherent  in  the  lands,  it  does  not  signify 

^'       whether  the  lands  were  in  the  hands  of  the  abbey  or  of  the  farmer: 

the  possession  of  the  tenant  in  that  case  was  the  possession  of  the 

abbey,  the  inheritance  still  remaining  in  the  abbey.     This  would 

be  so  in  a  discharge  by  prescription ;   and  that  being  a  discharge 

inherent  in  the  lands  must  remain  with  the  lands ;  and  to  such  a 

[  1S12  ]  case  the  words  of  the  act  will  apply.  But  it  is  otherwise  where  the 
exemption  is  personal ;  the  clause  of  the  statute  will  not  extend  in 
the  same  manner  to  personal  priyilq^  All  that  tiie  abbey  had 
at  the  time  of  the  dissolution  was  a  personal  capacity  to  take  back 
these  lands  on  their  return  exempt  as  before  the  lease.  But  there 
was  no  existing  discharge  at  the  time,  only  a  capacity  of  reyivvng 
such  discharge  in  future.  It  is  true,  if  the  lands  had  happened  to 
be  in  the  manurance  of  the  abbey  at  the  time,  the  king  would  have 
had  the  benefit  of  the  existing  exemption :  but  they  being  in  other 
hands,  and  the  personal  privilege  being  thereby  suspended,  How  can 
it  be  within  the  words  of  the  statute?  That  which  did  not  exist 
could  not  be  continued.  Nothing  is  said  about  the  revivor  of  any 
jMrivil^e,  but  merely  the  continuance  of  an  existing  one.  Nor  does 
the  act  say,  the  king  shall  hold  in  as  large  a  manner  as  the  abbey 
mighi  have  holdetif  bot  merely  as  they  did  hold.  And  as  they  most 
certainly  did  not  then  hold  discharged  of  tithes,  there  was  no  ex- 
emption to  be  protected  by  the  statute.     The  only  autbort^  on 

Supn  S78.  the  other  side  is  the  case  of  Porter  v.  BeUhurst,  Cro.  Joe.  554.  559.; 
bat  the  case  of  Lordv.  Turk,  in  Bunb.  is  at  least  of  equal  authority. 

Supim385.  And  in  Hob.  296.  the  words  of  the  pleadings  are  quamdiu  inpra- 
jnriis  manibus  excolwUur,  which,  being  a  case  of  pleading  in  prohi- 
Ution,  is  of  considerable  authority. 

The  counsel  for  the  defendant  perceiving  the  opinion  erf*  the 
court  to  be  with  them  on  the  present  point,  did  not  argue  it  much, 
bat  observed  that  the  case  in  Cro.  Jac.  which  was  also  in  Pabn.  118. 
appeared  to  be  a  case  of  considerable  weight  and  authority.  And 
Sehsyn  added,  that  in  the  case  of  Bennison  v.  Smith,  1 1  Oeo^S.  in 
the  Exchequer(a),  Parker  C.B.  said  he  had  seen  Baron  Prices  MS. 
notes  of  Lord  v.  Turk,  by  which  that  case  appeared  to  be  much 
misreported  by  Bunbwy. 

Lord  C.  B.  Eyre.  —  If  the  court  were  inclined  to  determine  tfie 
present  question  in  fiivour  of  the  rector,  the  case  should  stand  over, 
that  we  might  have  an  opportunity  of  giving  it  more  consideratioof. 
But  as  we  think  at  present  on  this  point  with  the  defelidant,  we 
see  no  reason  to  postpone  directing  the  issue,  which  we  think  ne- 
cessary to  be  tried  on  the  other  part  of  the  case.     If  that  issae  shaH 

(«)  SWood'ibtcr.  345.     ••        - 
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be*  found  for  the  d^ndant,  then  the  rector  will  have  another  op-  1787. 
portunity  of  discussing  this  point;  so  that  he  is  not  absolutely  '"^^^ 
concluded  by  our  present  opinion*  The  case  in  Cro.  Jac.  is  a  case  ▼. 
of  great  authority,  determined  on  a  special  verdict  in  prohibition,  ^'* 
and  I  greatly  prefer  such  a  determination  in  prohibition  to  any 
decision  in  a  court  of  Equity  in  a  collateral  way.  The  question  in  L  ^^13  ] 
the  former  mode  is  pointedly  on  the  record :  there  is  an  opportunity 
of  api^ealing;  and  the. ground  of  the  dedsion  is  distinct,  and  not  to 
be  misunderstood.  But,  if  there  had  been  no  such  case  to  be  found, 
we  should  have  been  of  the  same  opinion,  seeing  what  has  been  the 
carrent  of  determinations  on  other  branches  of  the  statute :  we  have 
nothing  to  do  with  the  policy  of  the  law :  we  must  take  it  as  we 
find  it :  our  business  is  only  to  expound  the  hiw.  With  regard  to 
the  observation  which  has  been  made  on  the  words  of  the  act, 
**  have,  hold,  occupy,  possess,  use,  retain,  and  enjoy,''  I  do  not 
see  that  these  words  can  be  restrained  so  as  to  pass  only  a  possessory 
right;  and  if  they  did,  they  must  have  the  same  effict  in  the  case 
of  real  exemptions,  which  is  admitted  by  the  counsel  to  be  other- 
wise. Indeed  '*  have  and  hold,**  are  words  constantly  made  use  of 
to  convey  the  largest  estates,  and  do  not  apply  merely  to  manuranoe. 
That  being  the  true  c(»struction,  the  only  argument  of  weight 
seems  to  be,  that  thb  species  of  privilege  was  not  only  personal, 
but  one  that  could  not  be  said  to  be  in  esse  at  the  time  of  die  disso- 
lution ;  and  if  not  in  esse,  it  could  not  be  continued,  and  therefore 
was  not  a  subject  of  the  provision  of  the  statute.  But  I  cannot 
doubt  of  die  existence  of  this  privilege  at  the  time  of  the  dissolution, 
•not  indeed  in  point  of  benefit,  but  in  point  of  right  It  is  admitted 
that  the  privilege  is  not  destroyed  by  the  lands  gomg  out  of  the 
hands  of  the  abbey,  for  it  returns  to  them  with  the  lands.  It  is 
cmly  suspended  in  point  of  benefit,  but  is  never  gone  out  of  them 
in  point  of  right.  The  case  in  Cro.  Jac.  seems  to  me  to  be  quite 
right,  and  the  case  of  Lord  v.  Turk  (a)  in  Bunb*  to  have  been  deter- 
mined without  due  consideration,  and  I  therefore  cannot  lay  any 
stress  upon  it  agahist  the  obvious  interpretation  of  the  statute. 
However,  without  giving  an  absolute  opinion  against  the  rector  at  [  1S14  ] 
present,  we  must  direct  the  issue  to  try  whether  these  lands  were 
or  were  not  part  of  the  possessions  of  the  abbey  at  time  of  the  sur- 


■*«■ 


(a  I  Tlio  case  of  Lwii  v.  Turky  aa  reported  by  of  Lateran,  as  it  expressed  in  that  council  which 
Mr.  Bunbury,  is  as  follows:  Bill  by  the  near  iS  was  holden  5  H,  2.  anno  1179*  The  method  of 
TiMdiurtt  in  the  county  of  Siasex  for  tithes.  The  proving  whedier  the  lands  were  purchased  before 
defendant  insists  that  the  lands  were  parcel  of  the  or  since  the  council  of  Laierau,  is  only  by  pay- 
monastery  of  Robert^iTid^e,  which  was  of  the  ment  of  tithes,  which  will  induce  a  presumption 
dftsytian  order,  and  therefore  diachaiyd,  being  that  they  were  porchoed  after.  And,|)tfrciiriam,the 
dissolved  by  the  statute  of  SI  J^.  8.  as  one  of  the  defendant  was  decreed  to  account ;  for  that  it  ap« 
greater  abbies.  But  nota^  lalids,  though  of  the  peared  that  the  lands  were  in  tenant's  hands,  and, 
CUltrti&n  order,  were  not  dischaigtd,  Irat  fMiH-  comeqaestiy,  .sot  diachargtd  When  they  came  to 
dm  in.  propriis  mans6ti«;  and  even  not  all 'those,  H,8,  (p.  1513.) 
but  only  such  as  were  in  them  befin«  the  ooundl 
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1787.  Mider;  and  on  further  directions  this  point,  if  neoessarjr,  may  be 

^j^^.  again  discussed. 

▼.  Hotham  B.  and  Perrun  B. -concurred. 


p.  27  Geo.  III.    A.  D.  1787.    Scac. 

BramsUm  v.  Heron  and  others.    [MS.] 

S- C.    ^  This  was  a  bill  by  the  lessee  of  the  rectory  of  Si.  Botolph  Alders' 

Deer,  ssa   g^^^  London^  under  the  dean  and  chapter  of  Westminster  against  the 

It  is  DO  de-  defendants,  occupiers  of  houses  within  the  parish  for  tithte  accord- 

demand  for  ing  to  the  statute  and  decree  of  87  H.  8.  that  is,  for  efery  lOf. 

^^^  •    rent  16jd. ;  for  every  20*.  rent  25.  9d. ;  and  so  above  20s.  rent  by 

Londtm       the  year iVom  10/.  to  IO5.  according  to  the  rate  aforesaid.   The  de- 

^df  on     fendants  set  up  different  payments  and  exemptions.    Heron  insisted 

tbediteof     diat  he  was  not  liable  to  pay  any  tithe,  1st,  because  he  said  the 

^^Mver  plaintiff's  title  was  on  the  custom  only,  and  not  on  the  decree^  which 

did  psj  anjr  never  had  beeh  followed :  2dly,  because  he  occupied  a  new-buih 

pi^Q^tfor  honie,  one  of  :five  houses  buUt  on  a  spot  where  old  bouses  and 

eight  yevB    warehouses  stood,  which  never  did  pay  any  tithes.     He  insisted 

constitute  a  al<o  upon  the  want  of  jurisdiction  in  the  court,  the  pow^  of  do- 

cw^onmrf    terminiug  all  controversies  respecting  the  payment  of  tithed  being 

within  the    reserved  by  the  act  to  the  mayor.   Fleets  another  of  the  defendants, 

y*!^^  stated  that  he  occupied  a  new*built  house,  and  that  no  tithe  is  doe 

and  decree    because  built  on  ground  where  old  shops  stood.     Underwood,  an- 

of  37  if.  s.   ^iiiQp  defendant,  stated  a  payment  of  IO5.  a  year,  his  house  being 

a  new  house  built  on  the  site  of  five  old  houses.    The  other  de- 

fendants  stated  most  of  them  several  ancfent  payments :  and  those 

who  stated  such  payments,  offered  by  their  answers  to  make  them. 

The  plmntiff,  shortly  afler  the  answers  had  come  in,  amended  his 

bill,  and  offered  to  take  in  some  instances  the  sums  stated  by  some 

of  the  defendants,  but  varying  the  sums  with  respect  to  others  of 

them :  as  to  all  the  other  defendants,  however,  he  prayed  that 

they  might  be  decreed  to  pay  according  to  the  stat.  and  decree 

ofi/.8. 

Lord  C.  B.  —  The  plaintiff  has  b,  prima  facte  title ;  the  burthen 
of  proof  is  on  the  defendants.  As  to  Heron,  he  has  said  that  Aere 
[  1S15  ]  is  no  title  under  die  decree,  and  if  he  had  proved  a  cnstcmiary  pay- 
ment generally  through  the  parish,  to  be  sure  he  would  have  made 
out  his  assertion ;  but  he  has  not  done  so.  He  has  next  said  that 
his  house  is  a  new  house  built  on  the  site  of  two  old  houses  and 
buildings  which  have  never  paid  any  tithes ;  and  his  proof  of  this 
has  gone  back  for  thirty  years  last  past :  and  if  that  could  be  diaped 
into  a  defence  on  the  general  non-payment,  he  must  succeed. 

But  it  was  properly  urged,  that  admitting  it  to  be  troe^  that  it 
was  built  on  the  site  of  two  0I4  housesp  t^s  would  be  110  dcsfoice^ 
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unless  it  had  been  shewn  that  a  less  rate  had  been  paid ;  for  an  ex-  1787. 
eniption  will  not  do.  This  is  a  mansion-house  rent.  The  first  part  j^j^^jf^^ 
of  tlie  decree  makes  it  general :  and  it  is  a  rational  mode  of  tithing.  ▼• 
That  all  houses  were  intended  is  evident  from  the  clause  which  ^'^^'*' 
directs  that  dwelling-houses  converted  into  warehouses,  &c., 
and  warehouses,  &c.,  converted  into  dwelling-houses,  shall  still 
pay  as  mansion-houses;  and  also  from  the  exemption  in  favour 
of  noblemen's  houses,  and  the  halls  of  companies.  As  to  the 
clause  in  exemption  of  detached  sheds,  &c.,  this  is  not  an  exemp- 
tion in  favour  of  the  land :  for  buildings,  not  the  land,  are  the 
subject  of  the  act ;  and  we  think  the  privilege  not  extended  to  ibe 
building,  when  altered  to  another  thing.  Heron  therefore  cannot 
defend  himself  by  non-payment  for  thirty  years :  but  the  decree 
must  be  against  him  without  costs.  As  to  all  the  other  defendants 
except  Underwood  and  Fleet,  the  decree  must  be  against  them  for 
the  sums  claimed  by  the  plaibtifF  with  costs.  At  to  Underwood, 
he  insists  upon  an  old  rate,  because  he  occupiai  a  new  house  built 
on  the  site  of  five  old  ones :  and  if  new^  I  should  have  held  it 
applicable  to  general  payments,  not  paarticular  ones.  But  I  am 
of  opinion  that  the  fact  is  here  not  nSade  out,  the  payment  being 
cmly  for  twelve  years,  and  a  very  large  one  too.  Nor  can  I  agree 
that  eight  years  constitutes  a  customary  payment  within  the  true 
meaning  of  the  act,  for  the  only  clause  which  mentions  eight  years 
is  that  which  respects  the  conversion  of  houses  into  shops,  Sec 
There  must  be  a  decree  therefore  against  him,  and  that  with  costs. 
And  the  same  against  Fleet,  [a) 


P.  27  Geo.  III.    A.  D.  1787.     In  Cane.  [  1316  ] 

Bidiap  V.  Chichester.     [Mr.  Coa^s  MSS.] 

This  was  a  bill  by  John  Bishop  D.D.  and  Thomas  Homer  esq.  S.C. 
against  the  several  defendants,  who  were  occupiers  of  lands  in  the  £qu.  ca. 
chapelry  of  Stokeland  annexed  to  the  parish  of  Dotdting  in  the  ]^' 
county  of   Somerset,  stating,  thatin /)^(:.  1782,  the  plaintiff  JS/sAop  ginalab- 
was  instituted  and  inducted  into  tlie  vicarage  of  the  parish  of  Dotd^  SSSed" 
Hng,  with  the  said  chapelry  of  Stokeland  annexed,  and  was  entitled  tothdr 
by  endowment,  prescription,  or  ancient  usage,  to  the  several  small  |]^j^^]^ 
tithes  therein  mentioned ;  and  also  stating,  that  the  plaintiff  Homer 
being  seized  in  fee  of  the  rectory  impropriate  of  the  said  parish 
and  of  the  great  tithes,  by  indentures  of  4  and  5  Dec,  1784,  con- 
veyed to  the  plaintiff  jBts^  and  his  heirs  the  said  rectory  impro- 
priate and  all  the  said  tithes  which  had  become  payable  to  the 

(ff)  See  alio  WUHtamon  t.  Coding,  ngm  909.  EaM  Inditt  Cvmponjf,  cited  13  Vex.  IS.,  4  Pri. 
JKmti  T.  Warren,  n^m  1054.  Antrohit  ▼.  East  84.  a.  infra.  The  Wardin,  j^.  ^  St,  PauCt  ▼• 
indla  Cbrnponyy  13  Ves.  9.  m/Ki.     Jfyuttion  t.     7^  Dean,  4  Plri.  85.  in/ra. 
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1787.  plaintiff  Homer,  since  the  induction  of  the  plaintiiF  Bishop^  and 
"~Z7~  that  by  virtue  thereof  tlie  plaintiff  Bishop  became  entitled  to  all  the 
▼.  great  tithes  of  the  said  chapelry  of  Stokclandj  and  particularly  to  the 
<^^^*^*t^'  tithes  of  corn,  grain^  and  hay :  that  the  several  defendants  occupied 
lands  within  the  said  parish,  and  had  tithable  matters  therecm  in  the 
years  1783  and  1784,  for  which  tithes  were  due  as  aforesaid,  but 
that  the  defendants  set  up  some  moduses  or  ancient  customary  pay- 
ments as  payable  in  lieu  of  such  tithes ;  particularly  a  payment  of 
^cL  for  every  acre  of  ancient  pasture  land  within  the  said  chapelr}', 
which,  they  pretend,  extends  over  all  the  new-inclosed  lands  within 
the  said  chapelry,  which  were  formerly  open  waste  lands,  part  of 
the  forest  of  Mendip  in  the  said  county,  and  were  inclosed  by  virtue 
of  an  act  of  parliament  made  in  the  15th  year  of  Geo.  3.  whereas 
the  plaintiff  insisted,  that  tithes  in  kind  were  payable,  and  that  no 
such  moduses  or  customary  payments  existed ;  and  that  if  any  com- 
positions had  been  theretofore  paid  in  lieu  of  such  tithes,  the  same 
were  merely  temporary  compositions,  and  the  plaintiff  Bishop  was 
not  bound  thereby;  and  that  if  any  such  modus  of  4d.  per  acre 
had  been  payable  for  the  ancient  pasture  land  widiintlie  said  chapelry, 
yet  the  same  would  not  extend  to  the  newly-inclosed  lands,  part  of 
which  had  been  since  ploughed  up  and  sown  with  com.  The  bill 
therefore  prayed  an  account  against  the  several  defendants  of  the 
tithes  of  corn,  grain,  hay,  grass,  and  clover,  of  agistment-tithe, 
of  the  tithes  of  mares,  cows,  ewes,  and  other  sheep  and  lambs, 
C  1317  J  ^^^  ^^^  poultry,  colts  and  calves,  eggs  and  young  poultry,  milk, 
wool,  fruit,  plants,  herbs,  garden-stuff,  8cc« 

The  defendants  by  their  answer  insisted,  that  there  were,  and  for 
time  whereof  the  memory  of  man  was  not  to  the  contrary  had 
been,  within  tlie  said  chapelry  and  the  tithable  places  thereof, 
certain  customs  or  manners  of  tithing;  that  is  to  say, 

1st,  That  every  occupier  of  lands  or  tenements  widiin  the  said 
chapelry,  and  the  tithable  places  thereof,  who  hath  kept  and  de- 
pastured any  sheep  within  the  said  chapelry  or  the  tithable  places 
thereof  in  any  year,  hath  paid  and  for  all  the  time  aforesaid  hath 
been  accustomed  to  pay,  and  of  right  ought  to  pay  to  the  vicar  of 
the  said  parish  of  JDoultingf  with  the  said  chapelry  annexed  for  the 
time  being,  Id^  in  every  such  year  for  every  such  sheep,  which 
bath  been  shorn  within  the  said  chapelry  in  such  year,  in  lieu, 
full  satisfaction,  and  discharge  of  the  tithe  of  wool  shorn  from  such 
sheep,  and  of  the  tithe  of  agistment  of  sucli  sheep  in  such  year. 

2d,  For  every  milch  cow  Sd.  and  for  every  milch  heifer  2d» 
in  lieu  of  the  tidie  of  milk. 

3d,  That  every  such  occupier  as  aforesaid,  who  hath  had  any 
lamb  dropped  alive  within  the  said  cliapelry,  or  the  tithable  places 
thereof  in  atty  year,  hath  paid,  and  during  the  time  aforesaid  bath 
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been  accustomed  to  pay,  aad  of  right  ought  to  pay  to  the  vicar  of     1787« 
the  said  parish  and  chapelry  for  the  time  being,  Sd.  for  every  such        ^^^. 
lamb,  in  lieu,  full  satisfaction,  and  discharge  of  the  tithe  of  such         ▼. 
Iamb,  and  of  the  tithe- wool  shorn  from  such  lamb  in  the  same  year.    ^^*^**'^* 

4th,  For  every  colt  I2d. 

5th,  For  every  horse,  mare^  or  gelding,  kept  and  depastured 
within  the  said  chapelry  or  the  tithable  places  thereof,  and  not  em- 
ployed as  a  market-horse  or  otherwise  in  husbandry  business  within 
the  said  parish,  6d.  in  lieu  of  the  tithe  of  agistment  of  such  horse, 
mare,  or  gelding,  in  the  said  year. 

6th,  For  every  fat  beast,  bullock,  or  heifer,  I2d. ;  and  for 
every  lean  beast,  bullock,  or  heifer,  6d, 

7th,  That  every  such  occupier  as  aforesaid  who  hath  had  in  any 
year  any  calf  or  calves  under  the  number  of  seven  dropped 
alive  within  the  said  chapelry  or  the  tithable  places  thereof,  hath 
paid,  and  for  all  the  time  aforesaid  hath  been  used  and  accustomed 
to  pay,  and  of  right  ought  to  pay  one  halfpenny  for  every  such 
calf  so  under  the  number  of  seven  calves  reared,  and  6d.  for  every 
such  calf,  if  killed  or  sold  or  sent  out  of  the  said  chapelry,  in  lieu, 
fiill  sads&ction,  and  discharge  of  the  u.hes  of  such  calves:  but,  if 
such  occupier  as  aforesaid  in  any  such  year  hath  bad  any  calves  to  i 

the  full  number  of  seven,  or  any  number  more  than  seven  and  less  [  1318  ]] 
than  fourteen,  dropped  fdive  within  the  said  chapelry  or  the  tithable 
places  thereof,  then  such  occupier  hath  paid  and  rendered,  and  for 
all  the  time  aforesaid  hath  been  accustomed,  and  of  right  ought  to 
pay  and  render  to  the  vicar  of  the  said  parish  of  Douiting  with  ^e 
smd  chapelry  annexed,  one  of  such  calves  in  such  year,  in  lieu  of 
the  tithe  of  all  such  calves ;  and  if  fourteen,  and  less  than  twenty- 
one,  then  two  calves ;  and  if  any  such  occupier  hath  had  any 
greater  number  of  calves  in  any  year,  then  such  occupier  hath 
paid,  and  for  all  the  time  aforesaid  hath  been  accustomed  and  of 
right  ought  to  pay  to  the  vicar  of  the  said  parish  of  Douiting  with 
the  said  chapelry  annexed  the  tithes  of  such  calves  m  like  manner^ 
tiiat  is  to  say,  three  calves  out  of  twenty-one  or  any  greater  num- 
ber under  twenty-eight,  and  so  on  according  to  the  number  of 
calves  which  such  occupier  hath  had  in  each  year. 

8th,  For  ewes  lambing  within  the  said  chapelry  and  then  sent 
out  before  shearing  time,  Sd.  for  every  lamb,  in  lieu  of  the  tithes 
of  lamb  and  agistment  of  such  ewe  and  lamb. 

9th,  For  other  sheep  agisted  Id, 

And  the  several  customary  payments  aforesaid  are  paid  and  pay- 
able, and  for  time  whereof  the  memory  is  not  to  the  contrary  have 
been  paid,  and  of  right  ought  to  be  paid  to  the  vicar  aforesaid  on 
the  13th  day  c£  August^  commonly  called  Lammas'day^  old  style, 
in  every  year. 

Vol.  IV.  E         ' 
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1787-         lOlh,  For  the  tithes  of  every  garden  Id. 

j^^  lltb,  Twoi-pence  for  every  person  in  every  femily  above  the  age 

V.         of  sixteen  for  Easter  ofierings. 

The  defendants  then  say,  that  there  are  and  for  time  whereof 
the  memory  of  man  is  not  to  the  contrary  there  have  been,  within 
the  said  chapelry  and  the  tithable  places  thereof,  certain  other  cus- 
toms or  manners  of  tithing ;  that  is  to  say, 

1 2th,  That  every  occupier  of  lands  and  tenements  within  the 
said  chapelry  or  the  tithable  places  thereof,  who  hath  had  aqy 
ground  within  the  said  chapelry  mowed  for  hay  in  any  year  bath 
paid,  and  for  all  the  time  aforesaid  hath  been  accustomed  and  of 
right  ought  to  pay  to  the  vicar  aforesaid  4if.  for  every  acre  of 
.^  such  land  so  mowed  for  hay  in  such  year,  and  in  the  same  propor- 
ticm  for  every  quantity  of  such  land  less  than  an  acre,  'in  lieu  of  the 
tithes  of  such  hay* 

IStb,  For  every  acre  of  com  or  grain  Qs.  6d. 
These  last  payments  to  be  made  at  Old  Michaelmas^day. 
[  1319  ]  Xhe  defendants  by  their  answer  then  said,  that  in  case  the  court 
should  be  of  o^nnion  that  the  said  several  customaiy  payments  in 
lieu  of  the  tithes  of  com,  grain,  and  hay,  were  not  valid  as  perpetual 
compositions  in  heu  of  such  tithes,  and  that  the  same  were  t^sfr- 
porary  compositions  only;  yet  they  submitted,  that  as  they  had  for 
many  years  previous  to  the  5th  of  October  1784  paid  to  the  plaintiff 
Horner  or  his  agents  such  compositions  4n  lieu  of  such  tithes,  aikl 
no  notice  was  given  to  the  defendants  or  any  of  them  previous  to 
the  5th  of  October  1784  of  any  intention  of  the  said  plain tifl&  to  de- 
termine such  compositions,  the  plaintifi  were  in  all  events  bound 
to  accept  such  compositions  for  the  years  178S  and  1784,  which  the 
defendants  were  always  ready  and  willing  to  pay. 

They  then  insisted,  that  the  said  custcnnary  payments  were  pa- 
rochial payments,  and  extended  to  the  newly-indosed  lands. 

A  great  body  of  evidence  was  produced  in  this  cause  upon 
the  existence  of  these  several  moduseSf  but  the  argument  did  not 
turn  upon  any  part  of  it,  except  what  related  to  the  modus  for  the 
tithe  of  calves ;  and  as  to  that,  the  defendants  proved  their  tnodtu 
as  laid  in  the  answer  as  far  as  respected  the  12^1.  for  every  calf 
under  seven ;  but  the  witnesses  proved,  that  where  iheare  were  more 
than  seven  and  under  fourteen,  7^.  6d*  had  been  paid ;  where  four- 
teen and  under  twenty-one,  155.;  where  twenty-one  and  under 
twenty-eight,  IL  2s.  6d, ;  and  so  on ;  and  not  one,  two,  and  three 
calves,  as  laid  by  the  answer. 

The  material  part  of  the  evidence  on  the  part  of  the  plaintiff 
respected  the  notice  given  by  the  plaintiff  Bishop^  that  he  meant  to 
determine  the  compositions,  and  was  to  this  effect ;  that  on  28tli 
oljuly  1783  the  plaintiff  ^/5^0p  went  to  the  chapelry/of  SkMani 
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for  &e  purpose  of  receiving  frdm  the  several  occupiers  of  lauds     1787. 
within  the  said   chapeliy  payment  for  their  great  and  rectorial      ^j^  * 
tithes  due  to  the  plaintiff  JFfom^,  at  which  time  all  the  defendants,        ▼. 
«icoept  two,  and  several  other  occupiers  of  lands  within  the  said  '^''^' 
chapelry  were  present;  that  the  plaintiff  Bishopy  after  having  re- 
ceived the  composition  tar  the  said  great  or  rectorial  tithes,  gave 
notice  to  the  several  persons  then  present,  that  the  composition 
which  they  had  then  paid  for  their  said  great  or  rectorial  tithes 
would  be  no  longer  received  by  the  impropriator  thereof^  but  that 
the  same  was  to  cease Jrotn  that  time:  that  the  ip\d!mtiS Bishop  then 
proposed  to  the  defendants  another  composition,  which  they  refused 
to  accede  to ;  whereupon  the  plaintiff  then  gave  notice  to  the  de- 
fendants and  other  persons  then  present,  that  they  were  from  that 
time  to  set  forth  their  said  great  or  rectorial  tithes,  in  order  that  [  1320  ] 
the  same  might  be  taken  in  kind. 

Tills  cause  came  on  to  be  heard  before  the  Lord  Chancellour ; 
Mansfield  and  Graham  for  the  plaintiffi  ;  Scott  and  Miffw^d  for  the 
defendants. 

With  regard  to  the  1st,  2d,  4th,  5th,  8th,  9th,  10th,  and  II th, 
modusesj  it  was  agreed  that  there  was  evidence  in  the  cause  sufficient 
to  induce  the  court  to  direct  issues  upon  them,  and  that  there  seemed 
to  be  no  legal  objection  to  them. 

As  to  the  Sd  modus,  that  is,  Sd.  for  every  Iamb,  it  was  said  for  A  m^dm 

of  ^d  ■  ftM*  k 

the  plaintiff,  that  this  was  most  clearly  a  rank  modus^  as  it  amounted  lunbis  so 
to   2s.  6d.    for  each  lamb's  value,    which  was  a  price  infinitely  notoriousljr 
beyond  what  it  was  possible  to  conceive  a  lamb  to  be  worth  at  court  of 
the  extremity  of  legal  memory.     This  very  point  is  determined  in  "P**^  ^^ 
*  Layfield  v.  Delap,  S  Burrfs  Eccl.  Lan^y  412.  and  is  evident  by  the  aninue 
remarks  made  by  Blackstone  on  the  value  of  the  com  rents,  2  JB/.  JJI^?  *^ 
Comm.  322;  which  is  a  strong  proof  of  die  decreased  value  of  mo-  seo^ 
ney.    Now  if  this  were  so  in  the  time  of  Eliz.  when  these  corn-rents 
wete  established ;  a  fortiori  must  it  be  so  in  the  time  of  Richard 
the  first. 

On  the  part  of  the  defendants  it  was  observed,  that  this  modus 
e9ctended  to  the  tithe  of  lamb  and  wool  of  lamb ;  whereas  in  the 
case  died  the  modus  covered  the  lamb  only :  but  that  in  all  events 
fbe  ndtkhe^s  of  a  modus  was  a  matter  of  fact,  and  not  of  law :  and 
therefek^  to  be  sent  to  a  jury;  which  was  positively  decided  in  the  case 
of  Giffard  v.  Webby  4  Br.  P.  C.  212.  Supra  708. 

On  this  point  the  Lord  Chancellour  said  that  the  rankness  of 
a  modus  depended  upon  the  history  of  money,  and  certainly  was  in 
itself  a  question  of  fact  and  not  of  law:  but  that  although  it  were 
a  question  of  fact,  it  was  a  question  which  the  court  had  frequently 
decided :  that  thia  modus  was  notoriously  rank ;  and  if  so,  there 
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1787.  was  no  reason  why  a  court  of  Equity  should  direct  an  issue  to  try 

P^^^,  a  fact  of  which  it  was  perfectly  satisfied,  (a) 

V.  On  the  6th  modus  it  was  objected  by  the  plaintiff,  that  there 

^'^^T^'  was  an  evident  uncertainty,  as  it  would  be  necessary  to  determine 

of  \2d,  for  in  every  instance  whether  the  beast  was  fat  or  lean,  in  order  to 

a^^bewt,  gg^^jg  whether  12rf.  or  6d.  was  to  be  paid.     But  the  Lord  Chan- 

and  6d*  for  ,                       ... 

a  lean  cellour  said,  that  this  was  a  distinction  perfectly  well  established 

cSbidn*  among  farmers;  and  he  therefore  saw  no  legal  objection  to  this 

enough.  modus^ 

[1321]  On  the  7th  modus  it  was  said  by  the  plaintiff,  that  tlie  modus  proved 

A  modus  as  ^^g  essentially  different  from  the  modus  laid  in  the  answer,  of  which 

that  where  there  was  no  proof  whatever ;  that  it  was  true,  the  court  of  Exchequer 

there  are  j^^  formerly  in  some  instances  permitted  the  defendants  to  amend 

more  calves  •'               ... 

4haa  7  and  their  answer  and  shape  it  according  to  their  evidence ;    where  k 

^ne  oii*'  was  fully  proved  that  the  parson  was  not  entitled  to  tithes  in  kind ; 

had  been  but  that  of  late  the  court  conceived  it  to  be  a  dangerous  practice, 

wh^  more  ^^  ^^  refused  it. 

than  14  To  this  it  was  answered  by  the  defendants,  that  the  modus  was 

21,  two  proved  in  part  as  laid  in  the  answer,  namely,  to  the  extent  of  seven 

calves;  and  calves:  that  the  difference  in  the  other  part  of  the  modus  was,  that 

than  21  and  -a  sum  of  75.  6d.  was  payable  instead  of  a  calf:  that  this  was  evidently 

^^^^*  a  sum  of  money  paid  as  the  value  of  the  calf,  and  might  be  con- 

h^  been  Bidered  as  evidence  of  a  calf  being  payable ;  at  least  it  was  a  matter 

P^^'^  to  be  left  to  a  jury. 

was,  tlMt  But  the  Lord  Chancellour  thought,  that  if  the  parson  insisted 

one  nrof  upon  it,  he  could  not  direct  an  issue  upon  this  modusy  as  the  evi- 

and  three  dence  did  not  support  it. 

7f.!s^  ^"  ^^  ^^^  ^^^  ^^^  payments,  the  argument  turned  ou  the 

]5j.«ad   r  sufficiency  of  the  notice  to  determine  them  as  compositions,  in  case 

hadbeen'  ^^J  could  not  be  established  as  moduses.     And  for  the  plaintiff  it 

paid  in  ^^3  g^id,  that  it  was  to  be  considered,  1st,  whether  thd  notice  firiven 

those'*— ~*  »       -»                                          © 
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held  a  fatal  on  the  28th  of  My  178S  was  sufficient  to  determine  the  compo- 

wiance.      gition  at  the  Michaelmas  following ;  or,  if  not,  whether  it  was  not 

too  late  to     sufficient  to  determine  it  at  the  succeeding  MicJuielmas  1 784  with- 

compMition  ^^  ^^^  ^TQ^  notice :  that  it  was  formerly  holden,  that  giving  no- 

ia  one  year  tice  two  days  before  the  expiration  of  the  year  was  sufficient  to 

ss'rve'fortbe  ^^^^^^^^^  ^  composition,  Ptyce  V.  Mannings  in  Cha.  1750:   that 

succeed.       the  idea  of  its  being  necessary  to  give  a  longer  notice  must  be 

ingyear.      ^1^^^  from   the  rule  which  is  now  established  between  landlord 

and  tenant  from  year  to  year :    but  it  does  not  appear,  why  the 

case  of  compositions  should  be  subject  to  that  rule ;  for  it  b  to  be 

supposed  that  the  composition  was  the  fair  value  of  the  tithe,  and 

(a)  See  LatffiHd  v.  Ermcknappf  suprrt  5S0.  n. 
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it  was  therefore  indifferent  to  the  occupier  whether  he  paid  the      1787- 
tithe  or  the  composition:  that  though  it  is  to  be  considered  as     '^^^ 
necessary  to  give  six  months  notice  to  determine  a  composition,      .   v. 
yet  it  did  not  follow  that  the  notice  given  in  Ji^  178S  was  not  '^''^' 

sufficient  to  determine  the  composition  at  Michaelmas  1784 ;  for  that 
though  it  was  true  that  as  between  landlord  and  tenant  from  year 
to  year,  a  notice  given  in  Judy  1783  to  quit  at  Michaelmas  1783 
would  have  no  operation  at  all,  inasmuch  as  it  was  too  Inte  for 
Michaelmas  1783,  and  would  be  of  no  avail  aRer  the  tenant  had  [  1322  ] 
commenced  another  year;  yet  the  analogy  did  not  hold  in  the 
present  case :  for  the  notice  to  quit  was  a  notice  confined  to  a  spe- 
cific time,  and  therefore  was  not  taken  to  extend  to  any  other  but 
such  particular  period;  and  indeed  in  point  of  reason  it  was  very 
easy  to  suppose  a  case  where  the  landlord  might  wish  a  tenant  to 
quit  at  one  time,  and  yet,  if  that  could  not  be,  he  might  not  have 
the  same  reasons  the  following  year ;  and  it  was  therefore  settled 
that  a  fresh  notice  must  be  given :  but  the  case  of  a  composition 
for  tithes  is  very  different,  for  no  time  is  specified,  but  it  is  a 
general  declaration  by  the  parson  of  his  intention  to  take  his  tithes 
in  kind.     Indeed,  this  whole  doctrine  of  notice  was  at  first  intended  A  def^d- 
for  farms  only,  for  the  encouragement  of  cultivation ;  and  though  ^L^^ 
for  the  sake  of  uniformity  it  was  afterwards  extended  to  houses,  want  of 
yet  there  seems  no  reason  for  carrying  it  farther.     But  in  the  next  ^^^ 
place,  if  the  general  rule  should  be  otherwise,   yet  here  the  de-  determine 
fendants  cannot  object  to  want  of  notice,  as,  by  insisting  upon  uaM^^^^ 
diese  moduseSf  they  have  set  up  another  defence  perfectly  incon-  ^  """^ , 

.,1  ,.  1.11  •  1..     upon  It  also 

sistent  With  that  relation  which  makes  notice  necessary ;  and  it  is  9a  a  modus. 
an  established  rule  in  the  court  of  Exchequer,  that  where  the  occu- 
pier thinks  fit  to  insist  upon  a  payment  as  a  moius^  which  is  totally 
adverse  to  the  parson's  title,  he  shall  not  at  the  same  time  com- 
plain of  want  of  notice  to  determine  the  payment  as  a  composition, 
which  is  a  perfectly  distinct  and  inconsistent  ground  with  the  adverse 
claim  which  the  occupier  declares  he  stands  upon,  a  ground  where 
notice  is  not  necessary. 

On  the  other  side  it  was  said,  that  the  rule  of  notice  to  deter- 
mine a  composition  stood  exactly  upon  the  same  footing  as  the 
rule  between  landlord  and  tenant ;  and  that  this  was  solemnly  de- 
termined in  the  case  of  Hewit  v.  Adams  in  the  House  of  Lords  :  Supra]204i. 
and  as  to  the  adverse  title  set  up  by  the  defendants,  the  very  same 
circumstances  occurred  in  that  case,  and  yet  the  House  of  Lords  . 
were  of  opinion,  that  there  not  being  sufiicient  notice,  the  par- 
son's bill  should  be  dismissed.  As  to  the  notice  serving  for  MichaeU- 
tnas  1784,  though  it  was  .too  late  for  Michaelmas  1783,  that  could 
be  of  no  avail  to  the  plaintiff  in  this  case,  since  there  is  no  proof  of 
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1787.     any  tithes  having  accrued  between  Michadmas  1784  and  the  time 
"■^T        of  filing  the  present  bill. 

T.  The  Lord  Chancellour  said,  that  he  thought  the  rules  of  notice 

Chichester,    f^^  determining  compositions  for  tithes  were  exacdy  the  same  as 
those  between  landlord  and  tenant  from  year  to  year:  that  he 
[  1S2S  3  always  understood  the  reason,  why  a  defendant  who  set  up  «i  ad- 
verse claim  should  not  be  allowed  to  object  for  want  of  notice,  to 
be,  that  it  was  inconsistent  for  him  to  say  in  the  same  breath,  that 
he  does  and  that  he  does  not  hold  from  year  to  year ;  for  the  ne* 
cessity  of  notice  arises  from  that  particular  species  of  tenancy, 
which  he  dbclaims  by  his  other  defence :  and  this  principle  would 
equally  apply  to  the  case  of  a  composition  from  year  to  year;  for 
the  composition  with  the  occupier  is  the  same  thing  as  a  lease  to 
a  stranger;  but  that  he  could  not  distinguish  this  from  the  ci|se  of 
Hewitt  V*  AdamSf  which  seemed  to  have  decided  the  point  the  other 
way.  (a) 
Apirocbial       The  next  point  was,  whether  this  modus  for  com  lands  could 
extend  to      extend  to  the  lands  newly  inclosed.     And  for  the  plaintiff  it  was 
land!  in-      argued,  tliat  an  immemorial  payment  could  never  cover  the  tithes 

clOBCQ  With' 

in  tinift  of  o£  lands  which  for  the  first  time  produced  com  within  these  fifteen 
jnem9i7.  years;  and  Moncaster  v.  Watson^  3  Burr»  1375.  was  cited  as  an  au- 
Supn^sos.    tjority  for  this. 

On  the  other  side  it  was  said,  that  the  original  agreement, 
which  was  to  be  presumed  as  the  foundation  of  the  customary  pay- 
ment, must  be  taken  to  include  all  com  land  which  should  exi^ 

Supra  8S3.  within  the  parish :  that  Stockwell  v.  Terry ^  1  Ves.  115.  was  in  point 
to  this :  that  the  distinction  was  between  a  parochial  modus  and  a 
&rm  modus;  a  parochial  modus  was  supposed  to  extend  to  all  tithes 
qf  that  particular  species,  which  should  arise  within  the  district; 
whereas  a  farm  modus  depended  upon  more  particular  circum- 
stances, and  was  more  strictly  confined :  that  in  Moncaster  ▼.  Wat" 
soTif  it  was  a  fiirm  modus^  and  was  payable  in  respect  of  some  repairs 
to  be  done  to  the  church,  which  therefore  completely  distinguished 
that  case. 

The  Lord  Chancellour  was  of  opinion,  that  this  being  a  pavo- 
<;hial  modus^  might  extend  to  the  lands  inclosed  within  time  of 
memory. 

A  modut  of      'j'[jg  fnodus  of  25.  6d.  for  the  com  lands  was  also'  objected  tp  as. 

acre  for       being  rank ;  and  so  the  Lord  Chancellour  inclined  to  think. 

corn  Un^        jjj^  lordship  having  given  his  opinion  upon  the  several  points  9f^. 

(a)  See  also  Clats  ▼.  CaldwaU,  supra  1030.  Tuck,  1  Bos.  &  Pull.  458.  infra  1517.     Fdl  v; 

Jfume  V.  Wriditf  supra  Itll,  1221.     Adams  v.  JVtlson,    12   East  83.    infra.     Bower  v.  Major, 

iraller,  supra  fl»>k.     MHns  v.  Lord  JFiUougkby  1  B.  &  B.  4.  infra, 
de  Broke,  Ansif*  397.  infra  1412,      IF^burd  v. 
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aboYe-mentiened)  the  cause  stood  over  by  consent  for  a  few  dajrs,  1787. 

that  the  parties  might  consider  of  the  decree  to  be  made.     In  the  "^iTJj 

mean  time  they  came  to  an  agreement,  that  the  defendants  should  ▼. 
wave  the  moduses  for  the  lambs  and  the  com  lands,  and  the  plain- 
tiff should  accept  the  other  moduses  uisisted  on  by  the  defendants. 


Cluche9ter.. 


M.  29  Geo.  III.    A.D.  I788.    Scac.  [  1S24  j 

Burslem  v.  Burbage.    [MS.] 

Bill  fm- tithes, — The  defendants  pleaded  as  to  party  andanswered  jWeatobill 
as  to  part;  and  by  their  plea  they  set  forth  that  the  tithes  in  ques-  Xitle  to  the 
tion  formerly  belonged  to  the  monastery  of  Boardesley^  which  was  5^^^ 
one  of  the  greater  monasteries  dissolved  anno  31  //.  8.  and  that  by  grant  J7.  s. 
the  act  of  parliament  of  that  year  all  the  possessions,  &c.  of  the  said  ■"**  ^^  ^' 
monastery  became  vested  in  the  crown:  that  H.  8.  granted  them  assign- 
away,  and  that  by  divers  mesne  grants,  conveyances,  and  assurances^  ^^1  j- 
in  the  law,  they  became  vested  in  defendant.     Objection  was  taken  defendant, 
by  Sel-wyn  to  this  plea  because  the  several  conveyances  were  not  set  •8««pte«. 
out;  but  it  was  answered  by  Burton^  Bichards^  and  Abbot y  that  this 
was  sufficiently  certain  even  at  law :  that  upon  the  evidence  they 
would  be  bound  to  deduce  a  regular  title ;  and  of  that  opinion  was 
the  court,  and  allowed  the  plea. 


M.  29  Geo.  III.    July  15,  A.  D.  1789.    Scac. 

Hawes  v.  Swatne.    [2  Cox's  Ca.  Equ.  1 79.] 
The  Lord  Chief  Baron  said,  that  although  in  order  to  establish   8.C. 

....  .  4  Wood's- 

a  real  composition  for  tithes,  it  was  not  now  considered  as  absolutely  Deer.  sis. 
necessary  to  produce  the  deed,  yet  evidence  must  be  given  of  such  ^"J?!?^  ^ 
a  deed  having  existed;    that  where  such   evidence  exists  upon  reAToom- 
reputation,  such  reputation  must  be  distiactly  of  payments  having  S^^Jif"' 
been  made  under  such  a  deed;  and  that  those  payments  bad  their  eridence 
origin  under  an  instrument  made  within  time  of  memory ;  other-  ^^J^^^, 
wise  it  will  be  evidence  of  a  prescriptive  payment.;  that  although  the  distinguish 
court  had  very  properly  relaxed  in  its  practice,  and  did  not  now  (as  ^^  ^  ^^ 
they  formerly  did)  insist  upon  the  production  of  the  original  instru-  ecriptiTe 
ment,  yet  they  certainly  expected,  that  in  order  to  establish  a  real  P'^^"**" 
composition,  the  evidence  should  shew  something  that  could  dis- 
tinguish it  from  a  prescriptive  payment.     And  to  this  point  were  ? .^V^** 
cited  *Bobinson  v.  Appletor^  and  \Smth  v.  Goddard.  t  Supn 

1128. 
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^^^^^  Us  29  Geo.  III.   A.  D.  1789.    Scac. 


Nask 

V. 

Thorn. 


Nasi  V.  Tkom.    [MS.] 


These  were  two  bills  filed  by  the  rector  oiLotig  Burton  with 

s  Car's  Ca.  the  chapebry  of  Holnesty  against  the  defendant  an  occupier  of  lands 

^^^^^^-  in  the  parish,  the  one  for  the  tithe  of  lambs,  the  other  for  hay 

dus  laid  for  and  wool.      To  the  first  bill  the  defence  was  in   substance  as 

eiw^t**  follows :  **  That  1+5. 2(L  had  been  immemorially  paid  by  the  oc- 

those  of  cupier,  &c  in  lieu  of  all  tithe  except  com  and  grain,  and  except 

gnLTand  ^^^  ^^^  lawfully  payable  to  the  vicar  for  an  estate  and  lands  called 

the  tithes  TayloT^s^  part  diereof  being  in  defendant's  occupation,  for  which 

¥iw,is  not  ^®  P^ys  ^^^-^  P^rt  ^^  ^'^  occupation,  for  which  he  pays  35.  Srf.  and 
suffidentlj  the  remainder  in  B.'s  occupation,  for  which  he  pays  1  Irf.,  making 
together  145.  Set."  Similar  moduses  were  stated  as  to  six  or  seven 
other  farms,  and  an  allegation  that  no  tithe  in  kind  was  ever  paid, 
except  as  aforesaid.  The  defence  to  the  other  bill  was  to  this 
efiect :  **  That  the  defendant  had  paid  no  tithe,  nor  had  any  been 
yielded  to  any  rector;  therefore  defendant  believed  the  estate 
exempt  and  discharged  immemorially,  though  he  could  not  set 
[  1325  ]  forth,  by  what  means."  The  court  decreed  an  account  in  both  bills 
with  costs;  in  the  first,  being  of  opinion  that  the  modus  was  bad  for 
want  of  distinguishing  what  tithes  were  covered  by  it ;  that  is,  that 
all  tithes  except  corn  and  grain,  and  except  the  Uthe  due  to  the 
vicar  was  not  sufficiently  certain :  in  the  2d,  because  the  defence 
was  laid  in  a  prescription  in  non  decimando. 


H.  30  Geo.  III.    A.D.  1790.    Scac. 

Crqft  V.  Ayer  and  BaUej/.    [MS.] 

S.C.  This  was  a  bill  by  the  rector  ofBowley  in  Yorkshire  for  tithes: 
D^^ei  ^®  defendants  by  their  answer  admit  the  plaintifi*  to  be  rector, 
vnxre  dif-  and  entitled  to  tithes  in  kind  except  in  the  township  of  Risb^f 
n^ymiy!^  which  consists  of  930  acres  or  thereabouts  of  inclosed  land,  whereof 
xnents  in  1st,  certain  parts  are  demesne  of  the  manor  or  lordship  oiRisby^  and 
ti't^are  Contain  156  acres  or  thereabouts;  2d,  other  parts  are  ancient  in- 
set up  for  closures,  and  contain  432  acres  or  thereabouts ;  and  3d,  the  re- 
cietoflmd^  mainder  are  342  acres  or  thereabouts:  they  insist  upon  an  imme- 
it  is  neces-  niorial  custom  that  the  owners  and  occupiers  should  pay  the  rector 

■ATy  that  ^    y 

such  lands  yearly  at  Michaelmas  in  lieu  of  all  tithes,  offerings,  payments,  dues, 

^U^{^  ^  and. -duties,  sum  and  things  increasing,  happening,  &c.  the  several 

certained,  ancient  payments  or  moduses  following,  m.     1st,  For  the  demesne 

2^*^^  lands  3/.  25.     For  the  ancient  indosures  \L  105.  Sd.     For  all  the 

cannot  di-  land  in  Bisby  accustomed  to  pay  tithe  in  kind  12/.  which  amount- 

totoysuch  ^"8  together  to  16/.  105;  have  been  immemorially  paid  after  allow- 

payments.  ing  the  land-tax,  amounting  sometimes  to  1/.  and  sometimes  to 
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12k  4^  as  a  modus  in  lieu  of  all  tithes,  &c.  within  the  said  sevei^     1790. 
lands:    that  the  defendant  Ayer  occupies  an  ancient  &nn  called       ^.^ 
Town  Farm^  viz.  a  messuage  and  279  acres  of  land,  being  part  of        t. 
the  said  several  lands  covered  by  the  said  moduses  some  or  one      ^^' 
of  them,   and  particularly  part  of  the  demesne  part  of  the  an- 
cient inclosures,  and  part  of  such  other  lands,*  but  difficult  to  dis- 
tinguish how  much  and  which  of  each,  but  she  believes  seventy 
acres  of  demesne  and  110  acres  of  ancient  inclosures:   that  defen- 
dant Bailey  occupies  an  ancient  farm  called  Baileys^  viz.  a  messuage 
and  105  acres  of  land ;  that  he  is  under  the  iilce  difficulty  of  dis- 
tinguishing how  much  of  each  species  of  lands,  but  believes  forty 
acres  of  ancient  demesne  and  fifly  acres  of  ancient  inclosures:  they 
deny  that  tithe  was  ever  due  or  paid  in  this  township  from  time  im- 
memorial, &c.  but  they  do  not  allege  that  the  modus  was  ever  paid 
or  tendered  by  any  one.     The  Chief  Baron  asked  whether  the  de-  [  1326  ] 
fendants  had  by  the  answer  ascertained  the  three  different  species 
of  land ;  which  being  answered  in  the  n^ative,  he  observed  it  was 
impossible  to  direct  issues  upon  any  of  these  moduses;  though  he 
wished  to  assist  the  defendants  out  of  the  difficult  of  having  tacked 
the  third  to  the  two  others;  if  a  decree  was  pronounced  for  an  ac- 
count only  of  the  third  description,  when  the  rector  came  for  his 
tithes,  the  occupier  might  say  no,  these  are  demesne,  or  old  inclo- 
sures.    All  the  court  being  clearly  of  the  same  opinion  decreed  an 
count  of  all  the  tithes  demanded  by  the  bill  witli  costs,  but  without 
prejudice  to  any  future  claim  to  the  benefit  of  the  moduses  defec* 
tiveiy  set  forth  in  the  answer. 


H.  30  Geo.  III.     A.  D.  1790.    Scac. 

I2lis  V.  Saul  and  others.     [1  Anstr.  Rep.  332.] 

Bill  by  the  plaintiff,  vicar  of  Sibsey^  in  the  county  oi  Lincoln^  S,C 
against  the  occupiers  of  land  in  the  parish,  for  an  account  of  the  t>^?^l 
tithe  of  agistment  of  all  horses,  cows,  oxen,  sheep,  lambs,  and  other  The  mar- 
cattle  fed  and  depastured  on  lands  within  the  parish  otSibseyy  or  ^J|^*^ 
the  tithable  places  thereof,  in  their  occupation  respectively,  or  upon  attached  to 
any  commons  or  fens  within  or  adjoining  or  near  to  the  said  parish.  ^^J)*  *^ 
The  plaintiff,  without  reljdng  upon  any  particular  endowment  or 
other  instruments,  states,  by  way  of  title,  that  he  is,  by  virtue  of 
certain  ancient  endowments  and  otherwise,  entitled  to  receive  all 
or  the  greater  part  of  the  small  tithes,  &c.  particularly  the  agist- 
ment tithe.     To  this  bill  the  defendants,  the  occupiers,  in  their  an- 
swer, set  up  three  defences  n^ativing  the  vicar's  claim  to  the  tithe 
of  agistment,  or  to  any  compensation  in  lieu  thereof;  first,  they  say 
that  by  an  ancient  custom,  used  within  the  said  parish,  from  time' 
whereof  the  memory  of  man  is  not  to  the  contrary,  there  were  and 
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■ 

1790.     are  doe  and  payable^  and  oaght  to  be  rendered  and  paid  to  and  ao- 

. —    cepted  by  the  rector  of  the  said  rectory,  yearly  and  every  year  upon 
T.         the  22d  of  November,  commonly  called  Old  Martinmas-dayj  three 
^*^'      ancient  moduses  or  customary  payments,  namely,  an  ancient  modus 
or  customary  payment  of  Id,  per  acre,  in  lieu  of  the  tithes  of  all 
grass  growing  every  year  upon  all  the  lands  within  a  certain  district 
or  part  of  the  said  parish  adled  The  Moors,  lying  on  the  east  side 
of  Wardike  Drain,  whether  such  grass  be  mown  for  hay  or  be  eaten 
by  the  mouths  of  barren  and  unprofitable  catde ;  and  they  set  up 
C  1S27  3  another  payment  of  2d.  per  acre  for  another  description  of  lands, 
in  the  same  manner ;  and  also  an  ancient  modus  or  payment  of  8£ 
per  acre,  in  lieu  of  all  the  tithes  of  like  grass,  whether  mown  for 
hay  or  eaten  by  the  mouths  of  barren  and  unprofitable  catde,  grow- 
ing yearly  upon  the  grass  lands  within  the  said  parish,  and  the 
tithable  places  thereof,  not  comprised  within  either  of  the  above 
mentioned  districts,  (except  the  village  or  hamlet  called  the  Fiytk 
Bank,  the  tithes  whereof  are  not  due  or  payable  either  to  the  rector 
or  vicar  of  the  said  parish  of  Sibseif,  as  the  defendants  apprehend, 
the  same  having  been  constantly  paid  to  lord  Monson,  or  his  lessees, 
&C.);  and  they  say  that  the  said  three  districts  comprise  all  the  land'' 
Ijring  within  the  said  parish  of  Sibsey  except  the  Fryth  Bank  and  the 
arable  lands ;  that  the  plaindfl^  as  vicar  or  otherwise,  is   not  en- 
tided  to  the  tithe  of  agistment  of  any  sheep  fed  within  the  said 
parish,  as  claimed  by  the  said  biU,  because  they  are  not,  nor  hath 
there  been,  any  barren  and  unprofitable  sheep  fed  within  the  sud 
parish  during  the  time  mentioned  in  the  said  \yi\,  but  on  the  con- 
trary, all  the  sheep  fed  and  depastured,  as  aforesaid,   have  in  feet 
yielded,  according  to  certain  ancient  and  immemorial  customs  and 
usages  within  the  said  parish,  tithe  in  kind  of  wool  and  lamb,  or 
some  modiis  in  lieu  thereof,  to  the  rector  of  the  said  parish  for  the 
time  being,  in  manner  following,  (L  e.)  tithe,  in  kind,  of  wool,  for 
'        sheep  brought  into  the  said  parish  before  Candlemas-dajf,  in  apy 
year  and  dipt  therein ;  and  an  ancient  payment  of  Id.  per  head  for 
every  sheep  brought  into  the  said  parish  after  Candlemas-dmf  in  any 
year,  commonly  called  new  sheep,  and  clipt  therein,  in  lieu  of  the 
tithe  of  wool  of  such  sheep ;  and  also  another  ancient  payment  of 
Sd,  per  head  for  every  sheep  which  shall  have  been  in  the  said 
parish  before  the  1 3th  of  February  commonly  called  Old  Candlemas* 
day,  in  any  year,  whether  bred  or  shorn  in  the  said  parish  in  the 
preceding  year,  or  brought  into  the  said  parish  a  short  time  befom 
the  said  ISth  of  February,  in  any  year,  and  carried  out  of  the  said 
parish  before  the  succeeding  shearing  day  with  the  wool  upon  its 
back,  as  an  average  rate  or  payment  in  Ueu  of  the  tidie  of  wocd 
carried  out  upon  the  backs  of  all  sheep  removed  oat  of  the  said  parish 
after  any  one  shear  day»  and  before  the  shear  day  in  the  succeediof 
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yMr^  and  therefofe  that  the  vicar  is  not  eqlitledy  fcc;  but  if  the     1790. 
court  should  be  of  opinion  that  the  plaintiff  is  entitled,  then  the       ,^.^ 
defendants  insist  that  he  is  not,  to  the  extent  claimed  by  his  bill,  be-        ▼. 
cauae  they  submit  that  tithes  of  agistment  of  barren  cattle  fed  on      ^'"'^ 
l^iids  "which  have  been  mowed  for  hay,  and  have  paid  tithe  of  hay, 
OP  a  modus  in  lieu  thereof,  in  the  same  year,  are  not  due,  of  com-  [  1328  ] 
iBOii  right,  to  the  vicar :  they  insist  that  no  tithe  of  agistment,  or 
modtis  in  lieu  thereof,  has  ever  been  paid  to  the  plaintiff,  or  any 
preceding  vicar  of  the  said  parish,  for  barren  cattle  kept,  fed,  and  de* 
pastured  upon  certain  commons  and  fens  called  the  East  and  West 
Fm  i  and  they  submit,  that  no  tithe  of  agistment  is  of  common 
right  due  or  payable  to  the  vicar  aforesaid  for  barren  and  unpro- 
fitable catde  kept,  fed,  and  depastured  upon  the  said  common  or 
fen^  the  same^  or  any  part  thereof,  as  defendants  believe,  not  lying 
within  the  said  parish  oi  Sibsey^  or  the  tithable  places  thereof;  that 
no  modus  or  composition  hath  ever  been  paid  to  the  vicar  of  the  said 
parish  for  the  time  being,  in  lieu  of  the  tithes  of  agistment  of  barren 
and  unprofitable  cattle  fed  on  lands  within  the  said  parish,  or  the 
tithable  places  thereof. 

The  defendant  Gape^  the  impropriate  rector,  (who  was  by  the 
order  of  the  court  made  a  defendant),  by  his  answer  admitted  the 
vicar's  claim  to  ali  small  tithes,  &C  except  such  as  weredue  and 
payable  to  the  rector,  and  submitted  to  the  court,  whether  the 
plaintiff  was  entitled  to  the  tithe  of  agistment.  He  admitted  to 
hltve  received  the  several  payments  of  1^.  2d.  and  ^d.  and  also  the 
sheep  payment,  and  stated  that,  according  to  his  information  and 
bdief,  the  same  had  been  immemorially  made,  and  were  moduses 
in  lien  of  such  tithes  as  in  the  answer  of  the  other  defendants  were 
set  forth. 

It  appeared  that  the  tithes  of  this  parish  originally  belonged  to 
t)ie  prior  of  Spalding  as  impropriator. 

The  evidence  on  the  part  of  the  plaintiff  the  vicar,  consisted  of 
an  endowment  dated  in  1363,  &c.  and  a  terrier  of  1707. 

In  the  endowment,  (which  was  taken  from  an  ancient  book  of 
ioilitutions  in  the  time  of  bishop  Buckingham^  who  began  to  preside 
over  the  see  of  Lincoln  in  1363,  which  book  is  remaining  in  the 
r^stry  of  the  see  oS Lincoln  at  Lincoln^  which  purported  to  be  an 
eodowmenl  of  the  said  vicarage,  there  is  this  clause :  ^^  Percipitt 
'^  inmp.  vicorius  dicti  loci  qui  pro  tempore  erit  a  religiosis  pnedictis 
'^  annis  singulis  omnia  qme  sequentur,  viss.  meliorisjru" 

'^  mentii  viginti  quarteria  horddj  vel  consimiUSf  quaiu&r 

^f  quarteria  avenar  4*  quaiuor  carricatusJ&Uy  se»  carricatus  straminis 
^^  qu(j^  omnia  percipiet  adfesia  Omn^  StOr  4* 
^^  jB«0»  percipiet  omnia  nuniuaria,  4^.  Item  percipiet  dictus  viearius 
*^  de^moi  loctis  4*  omneaq;  nxinutas  didcimas  esfoepik  dmimU 


SauL 


it 
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1790.     <<  anservm^  porceUorumj  agnorumj  Sf  lanay  quas'decimas  didas  rdv' 
jg^^       **  giosos  volumusj  4-c." 
T.  In  the  terrier  (which  was  extracted  from  the  registry  of  the  lord 

bishop  of  Lincoln^  and  is  entitled,  ^^  A  true  and  perfect  terrier  of 
aU  the  glebe  lands  and  dues  belonging  to  the  vicarage  of  Sibsey, 
in  the  parts  and  county  aforesaid,  drawn  according  to  the  dirac- 
tions  sent  by  the  right  reverend  fitther  in  God  William  lord  biebc^ 
^  o{  Lincoln,  October  8th  1707/'  and  signed  by  the  vicar,  church- 
warden, and  six  other  persons),  there  is  this  clause :  ^^  JRem,  it  is  a 
«  vicarage  endowed,  in  lieu  of  tithe-corn,  hay,  wool,  lamb,  pi^ 
^^  and  geese,  (as  may,  by  the  original  endowment  now  in  the  re- 
<<  gistry  at  Lincoln,  appear),  with  twenty  seame  of  barley,  thirteea 
^  seame  of  wheat,  four  seame  of  oats,  four  loads  of  hay,  and  six 
^  loads  of  straw,  all  which  are  paid  unto  the  vicar  upon  AU  Saints' 
<<  den^  and  Good'Friday,  by  equal  "portions ;  and  upon  Saint  Mar^ 
^  tiffs'day,  for  every  milch  cow  4</.  for  every  calf  Id.  for -every  fowl 
^^  \d,  and  for  hemp,  flax,  cole,  rape,  chickens,  ducks,  turkies,  and. 
<^  all  other  small  tithes,  (excepting  in  the  Fryth  Bank,  which  pays 
*^  no  manner  of  tithes  to  the  vicar,  the  same  being  paid  to  WHUom 
^^  Jlfcm^on  esq.)  in  kind." 

The  plaintifiPs  counsel  also  read  parol  evidence,  taken  by  cross 
examination  of  the  d^endants  witnesses,  to  prove  that  the  witnesses 
had  not  heard  of  any  such  thing  as  agistment*tithe  till  the  present 
suit  was  instituted,  and  did  not  know  the  meaning  of  the  word  agist- 
ment;  and  also  to  prove,  by  one  of  the  witnesses,  that  the  one-penny, 
two-penny,  and  three-penny  payments  were  for  cut  of  gi;ass,  ai^d  that 
that  part  of  the  lands  to  which  the  two-penny  payment  was  sqpplicable 
was  Lammas  land,  and  that  none  had  right  of  common  there  but  per- 
sons resident  in  commonable  houses,  but  tliat  outners  had  rented  this 
land  and  made  the  payment  to  the  rector.  They  also  proved  that 
tithes  bad  been  paid  for  lambs  dropt  upon  the  East  and  West  Fen, 
and  for  wool  shorn  jErom  sheep  depastured  on  those  fens,  to  the 
rector.  ^      . 

The  proof  in  the  cause  for  the  defendants,  the  occupiers,  consisted 
entirely  of  parol  evidence  of  the  fiu:t  of  the  payments  having  beai 
made  to  the  rector  in  such  manner  and  in  lieu  of  such  tithes  as  at 
l^ed  in  their  answer,  and  that  the  same  had  been  invariable,  and, 
by  the  reputation  of  the  parish,  immemorial ;  they  also  {Hroved  the 
East  ttoidLWest  Fen  not  to  be  within  the  parish  of  Sibsey,  (althou^ 
the  parishioners  had  a  right  of  common  there),  but  they  did  not 
know  within  what  parish  the  same  were  situate. 
[  1930  ]  Partridge  BnH  Harvey,  for  the  plaintiff  stated  the  vicar's  title  to 
the  agistment-tithe  to  be  founded  in  the  endowment,  which,  under 
the  general  words  cmnes  mintUas  decimas,  endowed  him  witb  the 
agbtment-titbe ;  and  that  this  title  was  the  stronger  and  more  in- 
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dbputaUey  by  reason  of  tbe  exception  amtaioed  in  the  instrument;      1790. 
that  that  exception  was  tantamount  to  express  words;  and  that  the 


same  observation  applied  also  to  the  terrier.  ▼• 

With  respect  to  the  one-penny,  two-penny,  and  three-prany  pay- 
ments, they  contended  that  there  was  a  general  objection  which  went 
to  the  whole,  namely,  that  the  payments  were  to  the  wrong  person, 
the  rector,  and  not  the  vicar ;  2dly,  that  the  defence  was  not  suffi- 
ciently technical,  and  did  not  apply  to  every  species  of  a^stment- 
tithe ;  for  instance,  there  might  be  turnips  or  cole  cultivated  on 
some  of  those  lands,  and  afterwards  eat  off  by  barren  catde,  in  res- 
pect of  which  agistment-tithe  would  be  due,  and  the  payments  did 
not  apply  to  this  case. 

They  also  argued,  that  part  of  the  lands  being  Lammas  lands,  and 
sometimes  occupied  by  outners  who  were  not  entided  to  a  right  of 
common  there,  and  tlierefore  could  not  occupy  the  same  during 
{)art  of  the  year,  it  was  unreasonable  to  suppose  that  such  out- 
ners could  pay  tlie  2d.  in  lieu  of  the  tithes  diluded  to  in  the 
answer. 

As  to  the  average  payments  for  sheep,  they  insisted  that  such 
payments  were  incon3istent,  as  modusesy  with  the  other  moduses,  for 
that  there  could  not  be  a  general  modus  extending  to  all  barren 
cattle,  and  a  particular  modus  applicable  only  to  one  species, 
namely,  sheep ;  and  therefore  the  payments  were  inconsistent  and 
bad :  they  also  insisted  that  the  sheep  payments  did  not  meet  the 
vicar's  claim,  as  they  are  said  to  be  in  lieu  of  the  tithe  of  wool  and 
not  of  agistment;  and  in  that  respect  also  they  were  bad  and  ab- 
anrd,  as  there  is  no  tithe  of  wool  due  or  payable  till  severance. 
.    They  abandoned  the  claim  to  agistment  for  after-pasture. 

As  to  the  agistment-dthe  for  the  East  and  West  Fen^  they  insisted 
that  the  plaintiff  was  entitled  to  it  under  the  statute  of  2  &  3  £.  6. 
e.  IS.  whereby  it  is  enacted,   ^^  That  all  and  every  person,  which 
^  hath  or  shall  have  any  beasts  or  other  catde  tithaUe,  going,  feed- 
<'  ing,  or  depasturing  in  any  waste  or  common  ground  whereof  the 
^<  parish  is  not  certainly  known,  shall  pay  their  tithes  for  the  in- 
^  crease  of  the  said  catde  so  going  in  the  said  waste  or  common  to 
<^!the  parson,  &c.   of  the  parish  where  the  owner  of  the  cattle 
^  dwelleth ;"  and  they  argued  that  tithe  of  agistment  is  the  tithe 
of  the  animal  and  not  of  the  land,  and  that  appears  from  its  being  [  I331  ] 
due  only  in  respect  of  certain  animals,  namely,  barren  cattle;  that 
the  increase  meant  the^  improvement;  that  if  tithe  of  agistment 
were  due  merely  for  the  eatage  of  grass,  such  tithe  would  be  due  for 
animals^/Sr^  natura ;  that  agistment-tithe,  in  Bum^  is  said  to  be  the 
feeding  of  catde  upon  pasture  landsf  whidi  catde  pay  no  other  •g^^ 
tithes,  and,  therefore  the  animal  only, is  the  thing  considered:  they  iss. 
eitcd  ^SherringUm  y.  Fleetwood,  Cro,  EUzl  itlS.  and  \SamUe  SO.       \^^ 
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1790.         Nemnhami  Bmionj  Topham^  aatid  SutUm^  for  the  defendants,  itt- 

— ZZ~    sifted;  Is^  That  the  payments  in  lieu  of  the  wool  and  agistment 

T.         for  sheep,  were  unimpeached  by  any  klgal  objection;  diat  in  ooni> 

^^*       sequence  of  those  payments,  there  were  no  she^  in  the  parish 

unproductive  of  tithe,  or  a  compensation  for  tithe ;  and  therefore  imi 

agistment-tithe  could  be  due;  which  tithe  is  payable  only  in  nsfieet 

of  barren  cattle. 

The  objection  to  this  particular  modusy  as  bcling  inconsistent  witk 
the  general  modus  before  set  up,  might  easily  be  reconciled  by  aa 
exception  in  the  general  modus;  and  this  is  no  objection  in  point 
8upnii973.  of  law;   the  same  was  done  in  the  case  of  Bermet  v.  Bead,    fit 
must  be  admitted,  that  those  payments  do  not  apply  to  every  case 
of  sheep  removed  out  of  the  parish,  k&  there  is  the  period  c^time 
between  shear-day  and  &e  end  of  the  year  unprovided  for ;  but  the 
pqrments  dearly  proved,  from  the  nature  of  them,  that  the  parties 
to  this  contract  bad  in  contemplation  flie  agistment  of  sheep ;  and 
die  court  would  not  require  that  the  contract  should  provide  for 
every  possible  case.     But  if  it  be  a  reasonable  average  payment 
and  proved  to  have  been  invariably  and  immemorially  paid  and 
received,  it  is  sufficient.    Bennetv.  Bead  is  in  point  also  to  this 
part  of  the  argument  •• 

They  also  argued,  that  sheep  could  not  be  liable  to  agistment* 
tithe  in  any  case ;  for  that  they  were  useful  by  manuring,  as  cattle 
of  the  plough  were  by  cultivating  the  land :  and  it  is  laid  down  by 
lord  Coke  that  tithe-agistment  is  not  due  for  cattle  yielding  profit 
or  manure. 

Effre  C.  B.  —  That  depends  upon  the  fact  If  a  flock  Were  kepi 
for  the  mere  purpose  of  folding  upon  the  land,  they  might  be  exempt 
irom  tithe  of  agistment. 

It  was  objectied  by  the  court,  that  the  manner  of  laying  the  three- 
penny payment  for  sheep  brought  into  the  said  parish  a  short  time 
before  the  said  1  Sth  oi  February^  was  extremely  vague  and  uncertain. 
C  1SS2  1  In  answer  to  which  it  was  said,  that  those  words  were  superfluous 
and  might  be  expunged. 

H^ey  then  argued,  that  if  the  average  pajnnents  for  sheep  were 
bad,  still  there  were  the  other  moduses,  which  were  sufficient  to 
negative  the  parson's  claim.  Three  objections  had  been  made  to 
-  diese  moduses:  1st,  That  the  payments  were  to  the  wrong  person, 
the  rector,  and  not  to  the  vicar.  2dly,  That  the  defence  was  insaf' 
ficient,  in  not  using  the  technical  word  agistment,  and  not  beim 
sufficiently  extensive  to  apply  to  cole  or  turnip.  Sdly,  The  obfec* 
tion  to  part  of  the  lands  being  Lammas  lands,  &c. 

As  to  the  first,  they  answered,  that  the  payments  were  stated  to 
be  immemorial,  and  must  therefore  have  originated  in  a  contract 
with  the  rector,  to  whom  all  the  tithes  in  the  pitrish  otigaaBff 
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and  before  the  endowment,  of  right  belonged*      To  die  second      1790. 
objection  they  answered,  that  there  is  no  principle  or  case  which       ^q. 
establishes,  that  a  set  of  formal  words  must  be  used  to  negative  the         ▼. 
parson's  claim ;  but  it  is  sufficient  if  a  good  legal  compensation  be       ^""^ 
insisted  upon,  and  proved  to  have  been  immemorially  made  in  lien 
of  the  titbe  claimed  by  the  plaintiff's  bill.     And  as  to  the  objection, 
that  this  defence  does  not  apply  to  the  case  of  cole  add  turnip 
being  cultivated  and  fed  off,  if  that  were  a  fact  in  this  case^  it 
might  raise  an  argument,  but  there  was  no  proof  of  any  such  tithaUe 
matter ;  nor  did  the  objection  affect  the  legality  of  the  tnodusy  but 
could  only  tend  jto  limit  and  restrain  the  extent  of  it.    It  might  be 
argued  possibly,  that  these  payments  of  Id.,  ^d^  and  3d.  were  only 
average  payments  for  hay,  taking  the  chance  of  the  lands  being 
cropped  for  hay  or  not:  but  this  would  be  unreasonable,  as  in  that 
case  the  defendants  might  be  liable  to  b  double  tithe ;  namdy,  the 
payment  of  these  moduseSf  and  also  for  agistment«tithe  of  the  same 
land  in  the  same  year.    And  further,  these  payments  were  at  S9 
much  per  acre,  varying  according  to  the  quantity,  and  were  proved 
by  Uie  whole  evidence  to  have  bcfen  made  in  lieu  of  the  eatage  as 
well  as  the  hay. 

As  to  the  words  used  in  the  endowment  giving  all  the  small 
tithes  under  the  general  terms  omnes  minutas  decimaSf  first,  there 
has  been  no  possession  under  it ;  and  therefore,  like  any  other 
old  instrument,  where  there  has  been  no  consistent  possession,  it 
is  not  evidence  of  title;  and  the  presumption  from  the  want  of 
possession  is,  that  the  ordinary,  who  had  always  a  power  of  abridg- 
ing the  endowment,  might  in  this  instance,  by  a  subsequent  instru- 
ment, have  diminished  or  reduced  it. 

Eyre  C.  B.  doubted  whether  there  was  any  instance  of  an  instru-  [  ISdS  ] 
ment  to  reduce  or  abridge  the  tithes  granted  by  an  endowment. 

Burton  admitted  that  it  was  no  where  laid  down  in  terms,  that 
a  bishop  or  ordinary  has  authority  to  diminish,  though  he  may 
es^tend  or  dissolve  an  endowment;  but  it  may  be  done  by  amicable 
arbitration  or  judicial  decision,  as  by  the  bishop  or  proper  officer 
under  him  in  a  judicial  proceeding,  or  by  an  instrument  amicably 
adjusting  and  deciding  the  rights.  There  is  a  case  of  that  sort  be- 
tween the  nuns  of  Langeley  and  the  vicar  of  Sumeredln/.  See  Madr 
docktft  Formtdary  8B« 

They  contended  also,  that  if  the  tnoduses  insisted  upon  had 
existed  immemoriaUy,  the  endowment  in  this  case,  which  was 
merely  an  agreement  between  the  rector  and  vicar,  and  to  which 
the  land-owners  were  not  parties,  could  not  affect  their  rights,  and 
cited  to  this  effect  *Fox  v.  Jyde^  2  P.  Wm.  520.  f  Grene  v.  Abisterh  ***?'■ 
Yelo.  86.  t  siipm 

General  words  in  any  instnunent,  like  ambiguous  words^  are  ^^* 
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1790.     capable  of  being  expounded  by  custom  and  usage.    2  RolL  Abr.  835. 
^fl^       plac.  8.  Attorney  General  v«  Parker^  1  ^^5. 48.  > 

▼•  As  to  the  third  question,  whether  the  vicar  is  entitled  to  agist* 

ment  of  barren  cattle  depasturing  upon  the  East  and  West  Fen  ? 
they  contended,  that  as  those  fens  were  not  within  the  parish  of 
Sibsej/j  the  vicar's  title  must  rest  upon  the  statute  of  2  &  S  Ed.  6. 
c.  13.  and  that  neither  the  words  nor  the  intent  of  the  statute  apply 
to  agistment-tithe.  The  words  are  **  all  persons  that  have  beasts  or 
^*  other  cattle  tithable  ;'*  and  it  is  a  clear  principle,  that  agistment- 
tithe  is  not  due  for  cattle  that  are  tithable,  but  for  barren  cattle. 
Agistment-tithe  is,  from  the  definition  of  it,  the  tithe  of  the  \mi ; 
for  it  is  the  tithe  of  the  herbage  eaten  by  the  mouths  of  barren 
cattle;  and  it  is  not  due  for  after-pasture,  because  the  tithe  of  hay 
has  been  once  paid,  and  the  same  land  shall  not  in  one  year  pay 
double  tithe ;  but  if  it  were  the  tithe  of  the  cattle,  that  reason  would 
not  apply.  That  that  is  the  reason  why  agistment  is  not  payable  for 
after-pasture,  appears  ft'om  Grene  v.  Austen^  Yelv.  86.  2  /n^.  65 1-2. 

8iipni55a    2Salk.655.  r 

By  the  words  of  the  statute,  this  tithe  is  payable  for  the  increase 
of  cattle,  whereas  the  tithe  of  agistment  is  payable  whc^^r  Iffie 
cattle  increase  and  improve,  or  become  lean  and'  impoverished  f  or 
if  they  die,  it  will  be  payable  to  the  time  of  their  death :  so  that 
the  words  of  the  statute  do  not  apply  or  extend  to  the  case  of 
agistment-tithe. 

2dly,  The  intent  and  object  of  this  statute  do  not  apply.  Thb 
statute,  fi'om  the  preamble,  appears  to  have  been  framed  for  the 

[  1334  ]  purpose  of  protecting  the  parson  from  the  frauds  that  might  be 
practised  upon  him,  and  the  losses^  he  was  subject  to  from  the  dif* 
ficulty  in  ascertaining  the  tithe  due  and  payable  to  him.  The  tithes 
of  the  young  are  due  where  they  are  dropped,  of  milk  and  wool 
where  they  are  taken  from  the  animal ;  so  that  it  was  extremely 
easy  for  the  occupiers,  having  a  right  of  common  upon  land  but  of 
the  parish,  to  defraud  the  parson  by  removing  their  cattle  at  the 
time  they  were  about  to  produce  such  tithes;  and  it  was  a  great 
hardship  that  the  tithes  of  those  animals  which  had  been  irapporlad 
on  lands  within  the  parish  during  a  great  part  of  the  year,  aad 
which,  being  animalta/ructuosOy  were  not  liable  to  a^tment-titliies, 
should  avoid  the  parson's  tithe  by  such  means :  to  obviate  nrliidi, 
and  to  remedy  that  mischief,  this  statute  passed.  But  thid  reaiK)n 
does  not  apply  to  agistment-tithe,  which  is  the  tithe  of  Ae  land." '  So 
long  as  barren  cattle,  in  respect  of  the  eatage  of  which  agbment- 
tithe  is  due,  are  kept  and  depastured  upon  lands  within  the  parish, 
the  tithe  is  payable ;  on  their  removal,  their  place  in  the  parish 
will  be  supplied ;  there  can  be  no  fraud  in  removing  them,  and 
the  parson  can  lose  nothing  and  sustain  no  prejudice  by  their  re- 
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moval;  and  therefore  the  statute  could  not  mean  to  protect  him      1790. 
against  it. 


Eyre  C.  B.  —  This  is  a  bill  brought  by  the  vicar  for  agistment-  v. 
tithe,  for  l)arren  cattle  fed  and  depastured  upon  hinds  within  and  ^^ 
adjoining  to  the  parish.  His  title  to  agistment-tithe  within  the  parish 
is  foanded  on  an  endowment  of  all  small  tithes,  drawn  up  in  a  form 
which  shewed  an  intent  to  comprehend  all  not  particularly  excepted. 
This  Ls  a  good  prima  facie  title ;  the  defendants  avoid  the  claim  in 
different  ways ;  they  say,  as  to  the  places  within  the  parish,  that  it 
is  divided  into  distinct  districts,  and  that  there  are  certain  ancient 
payments  or  moduses  payable  for  agistment- lithe  generally  applicable 
respectively  to  each  of  them ;  they  also  insist  on  certain  payments  in 
lieu  of  the  agistment  of  sheep. 

To  begin  with  the  sheep  moduses :  the  vicar's  counsel  have  mis-  ^  ^"^?!# 
taken  the  defence,  which  amounts  to  this,  that  there  are  no  sheep  tithing 
within  this  parish  in  respect  of  which  some  payment  is  not  made,  ?*>««P;  P^T" 
7.  e,  there  are  no  unprofitable  sheep.     As  to  the  fact  of  these  pay-  bead^fcr 
ments,   no  witnesses  are  called  to  disprove  their  existence;  but  ?*^i,t 
the  plaintiff  says,  that  this  is  only  a  wool-tithe,  and  not  good  be-  into  the  pa- 
cause  no  tithe  for  wool  is  due  before  severance.     True,  but  I  do  not  ^^f^Ucmas 
know  why  a  customary  payment  antecedent  to  the  tithe  being  due,  ^nd  dipt  in 
may  not  be  a  good  custom:    thus,  a  payment  in  March  instead  of  inU^of' 
clipping  time;  and  if  so,  I  do  not  think  this  necessarily  a  tithe  of  tithe  of 

■  ^.  •  wool '  3ti 

•agistment  and  not  of  wool.     By  the  canon  law,  the  tithe  of  wool  ;,tfr  bead  for 
upon  sheep  removed  from  one  parish  to  another,  was  apportioned  ***^^^* 
'  between  the  clergy  of  the  different  parishes.     We  do  not  adopt  foreCandie- 
Ae  canon  law,  but  allow  a  tithe  of  amstment  for  sheep  removed  »»<'*•"'* 

■  "  ,    ^  earned  out 

out  of  the  parish  :  nevertheless,  where  the  canon  law  is  founded  in  before 
great  equity,  I  do  not  see  why  a  custom  similar  to  it  is  not  good,  jjj^""^ .. 
As  to  the  objection  to  the  time  being  indefinite,  those  words  may  average 
be  expunged:  and  upon  the  whole,  I  think  these  moduses  good  in  Sewroi^'^ 

point  of  law.  carried  out ; 

^  will  be 

good :  the  latter  payment  may  be  applicable  to  the  wooL-tithe,  though  not  then  due. 

As  to  the  other  moduses^  there  is  no  objection  to  the  manner  of  *[  1335  ] 
pleading  them;    but  it  is  objected,  that  they  are  not  sufficiently  ^""**^^ 
proved,  and  if  they  were,  still  that  they  are  no  bar  to  the  vicar,  used  in  the 
As  to  the  fact  of  their  existence,  there  is  great  looseness  and  un-  ^J^* 
certainty  in  the  evidence ;  tlie  witnesses  do  not  know  what  is  meant  which 
by  agistment;    on  the  otlier  hand,  the  fact  of  payment  is  clear,  ^^j^ 
and  also  ttie  fact  of  no  claim  having  been  ever  made  betbre  the  pre-  indednite, 
sent  suit ;  and,  undoubtedly,  it  is  not  fit  that  we  in  this  stage  should  ^^^ed.^^ 
decide  upon  it ;  therefore  if  an  issue  is  prayed,  the  vicar  is  clearly 
entitled  to  it. 

But  the  vicar  says,  that  he  is  not  barred  by  these  payments,  and  A  modus 
that  his  title  is  under  the  endowment  of  all  the  small  tithes.     He  i^^^a 

Vol.  IV.  F 
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1 790.  can  only  be  entitled  to  what  the  rector  had  a  power  to  give ;  soft 

•—"T"  the  cases  cited  by  the  defendant's   counsel   upon  this  point  ar^ 

▼.  decisive.    Therefore  if  these  payments  have  existed  immemoriaUy, 

^"^  and  in  lieu  of  the  tithes  of  agistment  as  well  as  hay,  the  vicar  has 

paid  to  the  no  right,  {a) 

rector,  is  a 

bar  to  the  demand  of  that  tithe  by  the  vicar,  although  by  the  endowment  he  has  all  the  small  tithes. 

Agistment-       As  to  the  claim  of  agistment-tithe  for  the  cattle  fed  upon  the 
^eof^   commons  out  of  the  parish,  I  am  clearly  of  opinion,  that  tithe 
herbage       of  agistment  is  not  within  the  meaning  of  the  statute  of  Ed.  6* 
^e  not     Agistment-tithe  is  the  tithe  of  the  herbage,  not  of  the  cattle ;  and 
tithable ;  it   it  may  be  defined  to  be  paid  in  respect  of  the  herbage  of  cattle  not 
S  the  im.     tithable,  with  as  much  propriety  as  of  barren  cattle.     That  it  is  not 
provement    the  tithe  of  the  improvement  of  the  cattle,  is  clear  from  the  observ- 
ation, that  no  tithe-agistment  is  due  for  cattle  fed  on  oil-cakes,  &C., 
and  the  case  of  no  tithe  of  agistment  being  due  for  after-pasture,  is 
decisive  as  to  the  nature  of  the  tithe,  (b) 
Whengrus      What  was  the  intent  of  this  statute?     It  was  to  remedy  the  nu- 
cut  fbr  hay,  merous  frauds  which  might  be  practised,  and  to  prevent  the  losses 
no  tithe  is     which  might  be  sustained  by  the  parson  from  the  difficulty  and 
after-pas.     almost  impossibility  of  ascertaining  where  the  tithes  of  the  catUe 
uire.  *were  due.     It  would  be  impossible  to  know,  on  an  extensive  wild 

tithe  is  not   common  like  this  fen,  where  the  young  were  dropped,  &c.     To 
9&1lE^6   ^®™^^®  ^^^^  difficulty,  and  prevent  frauds,  the  statute  passed ;  but 
CIS.  S.S.    the  reason  does  not  apply  to  the  tithe  of  the  produce  of  the  soil. 
[18363  Whenever  that  question  became  important,  the  remedy  was  obvi- 
ous, by  taking  the  boundaries. 

On  the  plaintiff  declining  to  take  issues  on  the  moduseSf  the  bill 
was  dismissed  with  costs. 


H.  31  Geo.  IIL    A.  D.  1791.   Scac. 

Jones  V.  Le  Davids    [-%i'tf*s  MSS.] 

4'wood*s  Lord  C.  B.  Eyre.  —  This  bill  was  filed  by  the  impropriator  of 
Deer.  372.  the  rectory  of  St.  Peter  in  Caermarthen  for  tithes  of  com  on  two 
in  itoMBa^  acres.  The  defence  was  under  the  5th  section  of  the  2  &  3  j&.  6. 
tmreaptfor  c.  13.  which  is  thus:  *^  Provided  always,  and  be  it  enacted  by 
2Jutei^  the  authority  aforesaid,  that  all  such  barren  heath  or  waste  ground, 
'  cUatelj  paj  other  than  such  as  be  discharged  from  the  payment  of  tithes  by  act 
withitand-  of  parliament,  which  before  this  time  have  laid  barren  and  paid  no 
tng  a  great  tithes  by  reason  of  the  same  barrenness,  and  now  be  or  hereafter 
incurred  in  sball  be  improved  and  converted  into  arable  ground  or  meadow, 
inclojung,     ^^XX  from  henceforth  afler  the  end  and  term  of  seven  vears  next 

draining,ac.  "^ 

(a)  Anou;  1  Mod.  216.     Woodtioth  v.  Lord        (b)  See  also  Scarr  ▼•  Trifu  CoS*,  AnaCr.  760. 
CuMamp  Bun.  180.  supra  653.  infiw  1445, 
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after  such  improvement  fully  endeil  and  determined,  pay  tithe  for      1791. 
the  com  and  hay  growing  on  the  same;    any  thing,  &c."     The   ""TJJ^ 
sixth  section  having  some  rektion  to  the  fifth,  I  will  state  that  also:        ▼• 
**  Provided  always,  and  be  it  enacted  by  the  authority  aforesaid,        -^^""^ 
that  if  any  such  barren,  waste,  or  heath  ground,  hath  before  this 
time  been  charged  with  the  payment  of  any  dthes,  and  that  the 
same  be  hereafter  improved  or  converted  into  arable  land  or 
meadow;  that  then  the  owner  or  owners  thereof  shall  during  seven 
years  next  following  from  and  after  the  same  improvement,  pay 
such  kind  of  tithes  as  was  paid  for  the  same  before  the  said 
improvement." 

The  land,  the  tithe  of  which  is  demanded,  is  part  of  a  common 
adjoining  to  the  town  of  Caermarthen  belonging  to  the  burgesses, 
formerly  lying  cp&x  and  depastured  by  cattle  and  geese,  which  in 
the  year  1 785  was  inclosed  and  converted  into  tillage.  One  end 
of  it  was  wet,  and  there  was  a  consideriable  expence  incurred  in 
draining  as  well  as  in  inclosing.  It  was  pardy  sowed  in  the  spring 
of  1785  with  oats,  and  without  any  manure  produced,  the  wit- 
nesses for  the  plaintiff  say,  a  fine,  strongs  luxuriant  crop;  and  it  C  1337  ] 
is  not  denied  on  the  other  side  that  the  crop  was  valuable.  In  th^ 
autumn  of  the  €ame  year  it  was  limed  and  sowed  with  wheat,  and 
produced  a  reasonably  good  crop.  As  to  the  quality,  condition, 
and  value,  of  this  ground  before  die  inclosure,  the  witnesses  on 
the  part  of  the  plaintiff  and  those  on  the  part  of  the  defendant 
differ  so  essentially,  that  it  would  be  difficult  to  extract  from  the 
evidence  any  fact  respecting  those  particulars  upon  which  the  court 
could  rely ;  and  as  we  think  it  not  necessary  to  the  decision  of  the 
question,  that  the  condition,  quality,  and  value  of  the  ground,  should 
be  more  distinctly  known,  we  lay  all  the  heap  of  contradictory  evid- 
ence with  which  this  cause  has  been  loaded  entirely  out  of  the  case; 
and  the  merits  of  the  cause  will  then  be  reduced  to  this  short  question: 
Whether  land  capable  of  producing  a  crop  of  corn  without  extraor- 
dinary expence  in  tillage,  is  protected  by  the  statute  of  2  &  S  £.  6.? 
And  we  nxust  say,  as  my  lord  Hardwicke  said  in  the  case  otSiock^ 
weUy.  Tertyy  **  we  must  be  guided  by  the  determinations  made  Supnsss. 
on  the  act,"  all  which  have  been  agreeable  to  lord  Coke's  comment, 
2  Inst.  655.f  where  the  rule  laid  down  is,  if  land  is  in  its  own 
nature  so  barren  as  not  to  be  proper  for  agriculture,  after  it  is  im- 
proved, it  shall  not  pay  tithe;  but,  if  in  its  own  nature  it  is  fit  for 
tillage,  but,  by  reason  of  wood  or  otiier  accidental  circumstances  it 
was  not  turned  into  tillage  before,  upon  the  taking  away  of  that 
acci(^ental  circumstance  it  shall  pay  tithe  presently  on  being  turned 
to  tillage.  Lord  Hardwicke  in  that  case  supposes,  that  the  question 
whether  land  is  in  its  own  nature  so  barren,  as  not  to  be  proper 
for  agriculture,  would  be  to  be  determined  by  the  answer  to  another 
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1791-      question,  what  was  necessary  to  the  first  crop  ?     Mr.  Solicitor  Ge* 

""I  neral  in  his  argiiment  expressed  a  doubt  from  whence  lord  Hard- 

V.  mcke  collected  his  doctrine.  If  sudpte  naturd  sterilis  be  the  true 
-Oowd.  jgf5jjj|.j()jj  qP  barren  in  this  statute,  lord  Hardwick^s  doctrine  is 
founded  on  the  very  nature  of  the  thing.  If  land  will  bear  a  crop 
of  com  without  expence  in  tillage,  it  must  be  decisive,  that  this 
land  is  not  siidpte  naturd  sterilis.  Inclosure  is  essential  in  some 
situations  to  the  enjoyment  in  severalty,  without  being  essential  to 
die  fertility.  Draining  may  be  a  great  improvement,  may  render 
land  more  productive,  which  would  be  productive  without  it.  It  is 
not  therefore  because  a  great  expence  is  incurred  by  inclosing  and 
draining  land  without  more,  that  such  land  shall  be  protected  by 
the  statute.  If  a  piece  of  this  land  had  been  staked  out  and  in- 
closed with  a  temporary  fence  of  rod  hurdles,  we>    e  no  reason  to 

[  1SS8  J  believe  that  it  would  not  have  produced  corn,  ploughed  and 
sowed ;  or  hay,  if  the  grass  had  been  left  to  grow  on  it.  This 
inclosure  therefore  was  but  a  mere  change  of  the  mode  of  occupa- 
tion. If  the  statute  had  provided,  that  in  all  cases,  land  converted 
into  arable  ground  or  meadow,  shall  be  discharged  of  the  tithe  of 
com  or  hay  growing  thereon  for  seven  years,  this  land  might  have 
been  discharged :  but,  when  land  of  a  certain  description  only  is  to 
be  discharged,  we  are  to  inquire  whether  the  land  sought  to  be  dis* 
charged  is  of  that  description ;  and  as  to  this  land  which  is  the  sub- 
ject of  this  bill,  it  is  so  satisfactorily  proved  by  lord  Hardwick^s 
criterion  not  to  be  of  this  description,  that  we  are  obliged  to  say 
that  this  land  is  not  protected  by  the  statute. 

The  nature  of  this  case  does  not  require  that  we  should  enter 
into  a  particular  consideration  of  the  authorities  in  the  books  from 
the  case  of  StockweU  v.  Terry  upwards  to  the  first  determination 
that  was  made  upon  this  statute.     But  I  would  observe  that  with 

Infra  1594.  regard  to  two  more  Tiiodern  cases,  that  of  Byron  v.  Lamb  in  the 
court  of  chancery,  which  was  detennined  by  me,  sitting  for  the 

Supnii97.  Chancellour,  and  the  case  of  the  Balbeck  inclosure  in  Northumberland^ 
which  was  in  this  court,  we  do  not  mean  to  question  either  of  those 
decisions.  In  tlie  first  case  there  was  a  large  bank  to  be  thrown 
down  before  the  plough  could  go  upQ.n  it :  in  the  latter  case  from 
the  exposed  situation  of  the  ground,  no  com  could  go  there  without 
first  incurring  tlie  expence  of  stone  walls  to  protect  it  fi*om  the  se- 
verity of  t'he  climate  (a).  These  were  expences  necessary  to  the  first 
crop ;  the  ground  could  not  have  been  made  to  produce  the  first 
crop  without  them;  these  expences  were  more  essential  to  give 
fertility  to  the  sod  than  manure.     I  will  add  that  we  do  not  mean 

(a)  See  that  case  sujira  1 1 97.,  but  th^  fact  here  stated  does  nbt  appear  there ;  and  thit 
report  of  the  case  was  extracted  from  Lord  C.B.  £i^e*s  notes. 
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to  conclude  ourselves  from  construing  this  statute  very  liberally  in      X791. 
other  cases  that  may  arise,  as  far  as  we  can  do  it  consistently  (I  will    ""T 
not  say,  with  all  the  determinations  upon  the  statute,  but)  with         v. 
the  principle  upon  which  those  determinations  were  founded.     As    ^  -Oowrf- 
to  one  of  those  determinations  in  particular,  in  the  case  of  land 
newly  gained  from  the  sea,  if  that  determination  can  be  supported 
at  all,  it  must  be  by  other  reasons  than  those  assigned  in  the  book; 
if  such  land  is  not  protected,  it  must  be,  because  it  is  not  within 
the  description  in  the  statute,  because  it  is  neither  barren,  nor  waste^ 
nor  heath  ground,  but  from  the  moment  of  its  existence  as  land,  is  [  1339  3 
fertile,  inclosed,  and  capable  of  tillage,  and  therefore  of  a  description 
which  the  particularity  of  the  statute  cannot  attach  upon  {a). 
Decree  an  account  with  costs. 


H-  31  Geo.  III.    A.  D.  1791.    Scac. 

Markham  v.  Laycock.    [MS.] 

Lord  C.  B. -Ej^^.  —  This   is  a  bill   which   i£   brought  by  the  S.C. 
plaintiff,  Mr.  Geo.  Markham^  who  is  vicar  of  Carlton  near  Skip-  D^^y^ 
/o/i,  in  the  county  of  Yorky  for  an  account  of  tithes  of  hay,  agistment,  A  mAdui  of 
calves,  wool,  and  lamb.      His  title  as  vicar  was  admitted.     The  ^xuStun^ 
vicarage  is  endowed.     An   endowment   appears   to  be  registered  «»«-bythe 
in  the  registry  of  York  in  the  book,  intitled,  "  Ordinatio  Vicarie  every  ox- 
EccUsie  de  Calton  in  Craven^'*  and  is  dated  on  the  second  calends  of  p'y  ^ 
July  in  the  6th  year  of  the  archbishop's  pontificate.     By  this  it  ap-  oxgang 
pears  that  the  vicar  was  endowed  with  the  tithes  of  butter,  cheese,  containing 
milk,  calves,  pigs,  and  all  other  tithes  (those  of  corn  and  grain  only  arable, mea- 
excepted).  —  This  evidence  of  the  endowment,  with  the  admission    ^^^^. 
of  the  plaintifTs  title,  was  his  primd  facie  case.     It  was  admitted  tcr  the  rate 
on  the  part  of  the  defendants,  that  as  to  the  tithe  of  agistment  on  the  ^  J^  ^^ 
lands  in  the  occupation  of  the  several  defendants  (the  Hall  farm  only  or  pwh,  in 
excepted)  the  account  could  not  be  resisted  on  any  legal  ground,  tiSie  of  hay 
though,  as  is  the  case  in  many  other  places  in  that  part  of  the  »"«»?  on 
country,  the  vicar  had  not  been  in  the  actual  perception  of  that  gang,  is 
species  of  tithe.  ^^'^  f^  '^^ 

On  the  part  of  the  defendants  a  Tnodm  was  insisted  upon  of  \d. 
for  a  barren  cow ;  but  this  modus  was  in  the  course  of  the  cause  given 
up;  so  that  as  to  the  agistment  an  account  will  be  to  be  directed 
generally,  and  also  with  regard  to  the  tithes  of  calves,  wool,  and 
Iamb,  arising  upon  lands  in  the  occupation  of  the  defendants,  the 
Hall  farm  excepted. 


(a)  See  also    Gawdtn   t.    Gilbert^   1   Wood's  wick  ▼.  ColUnSt   8  M.   &  S.  349. .  infra.    Lord 

Dear.  89.     jllcock  r.  Hilyard,  ib.i79.     Hnnkin  Sdiea  r,  Potoeli,  6  TAuni,  297.  hif^a,     KingtmiU 

IL  Foiheringharih  ^  Wood's  Deer..  ]S4.     ITar^  t.  BiUingtley,  3  Pri.  465,  infra. 
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1791.         But  on  the  part  of  the  defendants  Moorhome  and  Sugden^  who 
UiukJu^    ^^^  ^^  occupiers  of  the  Hall  farm^  a  modus  has  been  insisted  upon 
▼.         of  S/.  in  lieu  of  all  tithes  arising  upon  or  in  respect  of  thdt  &nn. 
^'"^f^^'**^     Upon  this  part  of  the  case  there  was  a  great  body  of  evidence  tend- 
ing to  prove  that  the  &rm  is  an  ancient  farm,  consisting  of  specific 
lands  of  a  determinate  quantity ;  that  no  tithes  in  kind  have  been 
paid  in  respect  of  it,  and  that  there  has  been  an  annual  pay- 
C  IS40  ]  mcnt  of  3/.  made  to  the  vicar  in  respect  of  tithes  arising  upon  that 
&rra,  which  payment  appears  to  have  been  treated  by  the  vicars 
themselves,  Mn  Tennant  one  of  those  vicars  in  particular,  as  a  mo- 
dus.    On  the  other  hand  there  is  certainly  an  appearance  of  rank- 
ness  in  this  payment  considered  as  a  modus:  and  there  are  terriers^ 
one  in  the  year  1684,  another  in  1748,  and,  I  think,  seven  others 
extending  down  to  the  year  1777)  in  all  which  tithe-hay  in  kind  is 
said  to  be  due  to  the  vicar  from  the  Hall^  which  I  take  to  be  the 
Hall  farm.     If,  upon  the  evidence,  the  vicar  thinks  fit  to  pray  an 
issue  as  to  this  modusy  we  think  it  cannot  be  refused.     If  he  should 
decline  an  issue,  we  shall  be  satisfied  to  make  a  decree  upon  the 
foot  of  this  moduSy  as  far  as  respects  the  land  in  the  occupation  of 
the  several  defendants  parcel  of  the  ancient  Hall  farm. 

On  the  part  of  the  other  defendants,  occupiers  of  land  not  parcel 
of  the  ancient  Hall  farm,  they  plead  in  their  answer  that  there  is  a 
modus  payable  at  Midsummer  of  Sd.  for  each  and  every  oxgang  of 
land,  containing  sixteen  acres  of  arable,  meadow,  and  pasture,  after 
the  rate  of  seven  yards  to  the  pole  or  perch,  by  them  occupied 
within  the  parish,  in  lieu  of  the  tithes  of  grass  made  into  hay  yearly, 
arising  within  the  said  oxgang  of  land ;  and  the  defendants  state  the 
'  quantities  of  arable,  meadow,  and  pasture  land  occupied  by  them 
respectively  in  the  years  for  which  an  account  of  tithe-hay  is  de- 
manded by  the  bill. 

In  the  terriers  it  is  said,  "  Tithe  of  hay  in  kind  for  the  Halls 
the  rest  of  the  parish  every  oxang  3rf."  It  is  perfectly  reasonable 
to  understand  the  terriers  to  import  that  there  was  a  customary 
payment  in  this  parish  of  ^d,  by  the  oxgang  in  lieu  of  tithe-hay. 
But  this  payment  is  described  in  the  terriers  in  such  very  general 
terms,  that  it  goes  but  a  very  little  way  indeed  towards  establishing 
the  particular  customary  payment  insisted  upon  by  these  defendants. 
And  the  difiiculty  of  establishing  in  evidence  the  modus  which  the 
defendants  have  pleaded  is  increased  in  consequence  of  the  modem 
payments  in  lieu  of  tithe-hay  having  been  generally  computed  not 
by  the  oxgang,  but  by  the  day's  mowing.  Not  that  the  modem 
payments,  accounted  for  as  they  ar^  in  the  evidence  of  this  cause, 
afford  any  contradiction  to  the  terriers ;  for  the  vicars  who  appear 
to  have  introduced  that  variation,  appear  also  to  have  acknowledged 
in  the  very  act  of  doing  it,  that  the  true  payment  was  by  the  ox- 
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gang)  and  that  tb^  modern  pijnnent  was  substituted  by  them  only  1791. 
as  a  more  convenient  mode  of  collecting  the  oxgang  payment.  Thus  y^,^^^ 
explained,  they  become  rather  evidence  of  a  customary  payment  by  ▼• 
the  oxgang  than  a  contradiction  to  it.  But,  though  wt  can  get  r^T^  -i 
thus  far,  yet  it  is  also  certain  that  a  defendant  who  insists  upon  a 
customary  payment  in  lieu  of  tithes,  is  bound  to  state  that  payment, 
and  to  prove  it  with  such  particularity,  that  for  a  duty  which  is  cer- 
tain, the  recompence  may  also  appear  to  be  certain ;  and  therefore 
what  the  oxgang  in  this  case  consists  of  both  as  to  quality  and 
quantity  of  land ;  how,  by  whom,  and  when  the  payment  is  to  be 
made,  and  in  lieu  of  what,  were  necessary  to  be  stated.  And  it 
must  be  a  legal  consequence  clearly  deducible  from  what  is  so  stated^ 
that  the  recompence  is  certain.  The  defendants  amplify  the  de- 
scription of  the  customary  payment  in  the  terriers,  as  I  have  before 
observed  in  this  manner ;  that  there  is  payable  at  Midsummer  StL 
for  each  and  every  oxgang  of  land  containing  sixteen  acres  of  arable, 
meadow,  and  pasture,  after  the  rate  of  seven  yards  to  the  pole  or 
perch,  by  them  occupied  in  lieu  of  grass  made  into  hay  yearly  arising 
within  the  said  oxgang  of  land.  As  they  put  it,  they  use  the  term 
o:vgang  as  a  known  denomination  of  a  specific  quantity  of  arable, 
meadow,  and  pasture  land  in  any  man's  occupation.  Now  it  cer- 
tainly is  not  a  term  well  applied  to  a  specific  quantity  of  arable, 
meadow,  and  pasture  land.  Dufresne  in  his  Glossary,  663.  defines 
the  botoaia  terrce^  which  is  the  oxgang,  to  be  modus  agrij  sic  dictus^ 
quod  tantum  terra  cofUineaty  quantum  bos  unus  (velpar  bouni)  arare 
potest.  In  another  place,  we  find  an  ospgang  and  oxgate  of  land  to 
be  mensura  quatucir  Jugerum,  voce  signante^  bovis  iter. 

A  term  so  defined  seems  not  to  be  a  very  proper  denomination^ 
for  meadow  or  pasture  land ;  and  I  believe  it  would  be  very  difiicult 
to  fiud  an  instance  in  Domesday,  or  any  other  ancient  record,  or  in- 
any  of  the  ancient  charters,  or  in  any  of  our  writs  or  judicial  pro- 
ceedings, in  which  the  bovata  terra  and  the  oxgang  are  not  applied 
exclusively  to  arable  land.  Although  this  be  so  in  point  of  strict 
definition,  yet  we  agree  it  is  enough  for  the  present  purpose,  if,  in 
fiu:t,  a  specific  quantity  of  land  in  this  parish  has  acquired  by  usage 
this  denomination  otoagang.  And  this  will  answer  an  objection, 
that  an  oxgang  will  contain  a  quantity  of  land  more  or  less  accord- 
ing to  the  quality  of  that  land,  and  may  therefore  contain  different 
quantities  of  land  in  different  parts  of  the  parish;  from  whence  it 
was  argued  that  the  modus  was  repugnant  by  confining  the  oxgang 
to  one  specific  quantity;  for. if  the  oxgang  can  be  received  as  tbe^ 
mere  denomination  of  quantity,  there  is  no  room  for  that  objection^ 
which  proceeds  upon  the  ground  of  the  oxgang  necessarily  varying 
aiecordidg  to  the  quantity  that  can  be  ploughed  in  a  year. 

F  ^ 
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4791^         In  a  case  where  there  has  been  a  customary  payment,  and  there 
^ioff^^   has  been  reason  to  expect  that  the  paymelit  insisted  upon  may  be 
^*        made  out  in  evidence,  and  may  be  supported  in  law,  it  has,  in  mo^ 
^         dern  times  at  least,  been  permitted  to  us  to  treat  it  with  some  de- 
gree of  indulgence ;  we  send  the  fnodus  to  be  tried  by  a  jury,  who 
negative  the  inaccurate  modus^  and  find  the  true  one*     But  we  are 
now  to  see  how  this  modus  is  proved  in  point  of  fact,  and  that 
brings  us  to  the  consideration  of  the  evidence  laid  before  the  court 
in  support  of  it^     It  is  truly  observed  on  the  part  of  the  plaintifl^ 
that  as  to  the  particular  modus^  the  evidence  is  very  loose  and  unsar 
tisfactory.     It  consists  of  a  reputation  and  tradition  delivered  down 
to  tlie  witnesses  by  old  people,  that  they  paid  for  their  tithe^hay  at 
the  rate  of  Sd^  per  ojcgang;  atid  they  go  so  far  as  tp  say,  that  the 
oxgang  contained  sixteen,  or  about  sixteen,  customary  acres.  There 
are  not  more  than  three  witnesses  who  go  so  far.    I  do  not  observe, 
that  any  one  of  these  witnesses  speaks  to  that  part  of  the  modm 
which  describes  what  an  acre  is,  viz,  at  the  rate  of  seven  yards  to  the 
pole  or  perch ;  nor  do  they  speak  to  what  is  more  material,  to  the 
sorts  of  land  which  are  to  be  included  in  the  admeasurement  of  the 
sixteen  acres.     This  is  the  more  extraordinary,  because  in  the  or- 
dinary course  of  things  one  should  expect  to  find  a  modids  for  the 
'  tithe  of  grass  made  into  hay,  at  so  much  an  acre,  or  so  niucli  for 
every  sixteen  acres,  to  be  the  acre  or  sixteen  acres  of  that  land 
whereon  the  tithable  matter  was  to  arise;   whereas  the  modus  is 
here  calculated  upon  the  acre  of  lands  arable^  meadow,  and  pasture*  y 
If  I  might  indulge  conjecture,  I  should  think  it  very  probable  that 
the  payment  by  the  oxgang  was  calculated  upon  the  whole  quaotity 
of  laud,  whether  arable,  meadow,  or  pasture.     But  my  conjectore 
goes  further,  that  these  payments  were  for  ancient  farms  cooaisting 
of  so  many  oxgangs  each ;  I  think  there  are  in  the  evidence  allu- 
sions to  those  ancient  payments  so  understood.     TTie  reason  given 
by  Mr.  Tennantf  one  of  the  former  vicars,  for  varying  the  mode  of 
collecting  is,  that  it  was  impossible  to  collect  in  Carleton  by  the  ox^, 
gang:  for  that  estates,  when  they  came  into  new  hands,  were  split 
into  many  parts  and  sold  off.    Now  there  could  be  no  impossibility 
if  the  oxgang  was  to  be  computed  upon  the  actual  stale  of  th?  ocou- 
p^on  upon  the  day  when  the  tithe  was  to  be  demanded!. if  upon 
every  sixteen  acres  consisting  of  all  the  arable,  and  all  tbe.me^ewr. 
and  all  the  pasture  that  each  man  had9  there  would  be  noidii&qttltgr.at 
all.     On  the  other  hand,  if  the  oxgang  consisted  of  specifio  land^ 
which  bad  been  anciently  so  described,  if  they  had  gotten  inUhdi£< 
E  1343  ]  ferent  hands,  and  split,  there  would  be  a  difficulty,  and  it  vrould  be 
impossible  for  the  vicar  to  makefhis  qoUection.     So  it  seems  to  me^ 
that  the  witness  in  this  manner  of  conversing  about  it,  supposes  that 
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he  understood  the  oxgang  consisted  of  specific  lands,  and  not  of     1791. 
particular  lands  that  might  have  come  from  time  to  time  into  the   TZ^^jZT' 
hands  of  different  persons.     Mr.  Roberts^  who  is  the  person  that        v. 
mentions  this,  speaks  of  some  paying  two  oxgangs,  and  some  for    **'^***' 
proportions  of  an  oxgang,  where  part  of  the  estate  had  been  sold 
off,  which  seems  to  me  to  favour  my  conjecture.     And  indeed,  if 
this  oxgang  modus  is  ever  to  be  supported,  it  must  be  supported,  as 
I  apprehend,  as  a  farm  modusy  and  not  as  a  parochial  modus.     As  a 
parochial  modus  it  is  not  supported  in  &ct  by  the  evidence,  which  puts 
an  end  to  this  part  of  the  cause ;  for  if  there  be  not  reasonable^/m^ 
Jacie  evidence,  the  court  ought  not  to  send  this  cause  to  an  issue, 
merely  to  give  the  defendant  a  chance  of  making  out  a  case  which 
he  could  not  make  out  before  the  court.     But  I  will  go  further, 
and  add,  that  if  this  modus  had  been  sufficiently  supported  in  fact  by 
the  evidence,  even  if  it  were  now  established  by  the  verdict  of.  a 
jury,  still  we  could  make  no  decree  upon  it;  for  we  are  of  opinion 
that  this  modiiSy  as  it  is  laid,  is  bad  in  point  of  law.     I  have  already 
said,  that  it  is  necessary  to  the  validity  of  a  modus^  that  it  should 
be  a  certain  recompence  for  a  certain  duty.     There  is  a  class  of 
cases  upon  this  head  ofmoduses  void  for  uncertainty,  in  Startup  y.  Supni587. 
DodderidgCf  2  Ld.  Raym.  1 158.     They  were  referred  to,  and  con- 
sidered by  us  in  the  case  of  TVoi^v.  Oxtorif  where  a  hay-penny  was  Supimi06& 
set  aside  on  the  ground  of  uncertainty.    If  the  modus  had  been 
established  in  that  case,  not  one  of  the  ancient  messuages  would 
have  paid  if  they  happened  not  to  have  mowing  lands;   and  if 
they  had,  and  all  the  mowing  lands  had  belonged  to  one  messuage^ 
the  only  recompence  would  have  been  \d*  which  was  unreasonable, 
and  therefore  the  modus  was  void,  (a) 

As  the  modus  is  stated  in  this  cause,  the  oxgang,  in  respect  of 
which  the  payment  of  Sd.  is  to  be  made,  is  to  consist  of  arable, 
meadow,  and  pasture,  and  without  any  specification  of  proportions; 
and  theriB  is  nothing  to  pay  for  an  oxgang  of  arable  only,  or  an 
oxgang  of  arable  and  pasture.  By  the  fluctuation  of  lands  iii  this 
parish,  it  may  happen  that  the  arable  may  be  occupied  separate  from 
the  meadow  or  pasture;  as,  for  instance,  suppose  the  number  of  acres 
in  thb  parish  would  make  100  oxgangs  at  sixteen  acres  to  an  ox- 
gang, and  eadi  of  those  oxgangs  consisted  of  arable,  meadow,  and 
pasture;  there  would  then  be  100  threepences  to  be  paid  to  the 
vkar  in  sati^&etion  of  his  tithe  for  the  meadow.  But  suppose  [  1S44  1 
one  half  pf  those  oxgangs  to  have  no  meadow  to  be  distributed 
amongst  the  other  fifty;  in  that  case,  the  vicar  could  have  but 
^d.  /  which  brings  the  case  within  the  same  principle  as  that  of 
Traois  ▼•  OxUm.    And  this  will  not  be  the  case,  if  we  suppose^ 


(a)  Sec  also  Wi^  r.  MadfieU,  3  Pli  ^a  infm,     Hardcu^tU  v.  SdaUr,  tupm  784. 
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1791.     diat  it  were  proved,  which  it  is  not,  that  this  modus  was  payable 
"^^J^JJ^    for  every  oxgang  of  land,  whether  it  had  any  meadow  or  not 
Y.         in  it,  so  as  to  make  the  whole  parish  contribute  a  certain  sum  at 
'^^^*'     all  events  to  the  vicar,  which  sum  shall  be  neither  more  nor  less; 
because  in  that  case  (the  case  I  first  put)  all  the  lands  in  the  parish 
reduced  to  their  own  proper  oxgang  contribute  their  proportions 
to  one  fixed  and  certain  recompence  lor  the  tithe  of  the  meadow 
land,  which  will  be  always  payable  to  the  vicar,  out  of  the  speci- 
fic lands,  independent  of  the  uncertainty  and  fluctuation  of  the 
occupation. 

The  conclusion  is,  that  this  moduSf  being  neither  proved  in  fact, 
nor  good  in  law,  the  plaintiff  will  be  entitled  to  tithe-hay,  which 
he  prays  by  his  bill.  The  only  question  is,  whether  the  vicar  prays 
an  issue  upon  the  modus  for  the  HaU  farm.  The  vicar  praying 
such  issue,  his  Lordship  added,  *^  Let  there  be  an  issue  upon  that 
modus  in  the  terms  of  the  answer  to  be  tried  at  the  summer  assizes. 
As  to  the  residue  the  defendants  are  to  account:  the  modus  not 
being  proved,  nor  being  good  in  law,  the  defendants  are  to  account 
for  the  tithes,  and  the  tithe  of  agistment,  calves,  wool,  and  lamb. 
And  reserve  the  consideration  of  costs  till  further  directions  of  the 
court  shall  have  been  taken. 

June  2,  1792. — The  jury  found  that  there  was  ho  such  modus 
as  alleged  by  the  defendant,  but  found  another  modus^  and  indorsed 
Specially.  And  the  court  ordered  an  account  to  be  taken  oif  die 
tithe  of  hay  and  agistment,  and  whdt  was  due  from  the  defendants 
far  the  modus  as  found  by  the  jury,  but  without  costs ;  but  the 
plaintiff  was  to  have  costs  at  law,  and  they  further  ordered  the  bill 
to  be  dbmissed  without  costs  as  to  calves,  wool,  and  lamb. 


[  1S45  ]  H.  31  Geo.  IIL    A.D.  1791.    In  Cane. 

Heathcote  v.  Maitvwaring.    [3  Br.  Ch.  Rep.  217.] 

Area!  com-  In  this  case  it  was  stated  by  Mr.  lioyd^  and  admitted  by  the 
amrot'be  ^^^^sd  for  the  defendant,  that  in  the  cases  o{* Robinson  v.  AppUtm^ 
ertablisbed  land  in  \Ha'a)€s  v.  Swain^  Exchequer  sittings  after  Trinity  1789,  it 
dbewinffUie  ^^  Settled,  that  a  composition  real  could  not  be  established  with- 
deed  by  out  shewing  the  deed  by  which  it  was  created ;  or  proving  ihe 
#M created,  actual  existence  of  such  a  deed;  for,  otherwise  every  bad  modus 
or  proring  would  be  set  up  as  a  real  composition ;  and  there  would  be  no  line 
ence.  drawn  between  them;  and  the  Master  of  the  Rolls  agreed  this  to 

be  so.  (a) 

•  Supra  1161.  f  Supim  1324. 

(a)  See  abo  Sawbridge  ▼.  Benion,  3  Anstr.  37.    Chatfidd  v.  Fryer^  1  Fri.  353.  tn/ra.     Kni^.  v- 
infra  1397.     ^olheram  v.  FonihaWt  3  Atk,  628.     HaUty^  tit/m  1531. 
supra  809.  BennU  v.  Ncale^  Wigbtw«,^24.  iii^ti* 
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Tr.  31  Geo.  III.    A.  D.  1791.    Scac.  '791. 

Ptfke  V.  Brock.    [MS.]  ^*' 

King  moved  to  consolidate  seven  tithe  suits,  where  there  were     ■*"'*• 
several  bills  filed  against  seven  different  defendants. — No  cause  taaymore 
was  shewn.  tocoinoU- 

Eyre  C.  B.  said,  that  the  court  always  required  an  affidavit,  utbe-suhs 
that  the  defendants  do  not  defend  by  common  subscription.     But,  "P^JJ*^!??" 
as  no  cause  was  shewn,  the  order  was  made  absolute,  {a)  do  not  de- 

_  fendbysub- 

Boription. 

M.  S2Geo.IIL    A.  D.  1791.    Scac. 

Tamberlain  v*  Humplirey.    [MS.] 

This  was  a  bill  by  the  impropriate  rector  for  agistment- tithe  in  S.C. 
the  parish  of  Uancgtn,  in  the  county  of  Merioneih,  against  Hum"  pecr  s86. 
pkrey  and  others.     The  bill  stated  the  plaintifiTs  title  as  purchaser 
of  the  rectory  and  tithes  in  1761,  bis  own  seisin;  and  ever  since  a 
general  perception  of  tithes  great  and  smaU,  except  the  tithes  in 
1 784,  which  he  demised  to  his  two  co-plaintiiFs  for  three  years : 
that  the  defendants  occupied  lands  upon  which  they  agisted  cattle. 
The  bill  also  charged,  that  the  defendants  until  1784  had  paid  tithe-  [  ISM  ] 
agistment  or  a  satisfaction,  and  that  the  curate,  who  was  also  a  de- 
fendant, claimed  agistment-tithes. 

The  answer  of  the  defendants  insisted,  that  neither  the  plaintiff 
nor  his  predecessors  ever  received  tithe  of  herbage  or  agistment, 
and  put  the  plaintiff  to  prove  his  title  to  the  rectory.  They  ad- 
mitted, that  for  several  years  past  the  plaintiff  received  certain 
tithes,  and  the  officiating  minister  received  the  rest.  They  ad- 
mitted also,  that  they  had  agisted  cattle  upon  their  lands;  but 
denied  the  right  of  the  plaintiff  to  an  account  of  agistment-tithe 
without  shewing  an  actual  seisin  or  possession  of  such  tithe ;  and 
insisted,  that  the  curate  doing  duty  was  entitled  to  tithe-agistment 
as  part  of  his  stipend  ;  and  that  a  modus  of  4<f.  for  every  farm  was 

« 

payable  to  the  curate  in  lieu  of  all  such  tithe,  and  that  such  a  uto- 
dus  was  in  fact  a  payment  to  the  rector,  if  entitled  to  any,  being  in 
ease  and  part  of  diat  stipend  which  be  must  otherwise  pay. 

The  curate  claimed  by  endowment,  prescription,  or  otherwise, 
certain  money  payments;  btit  disclaimed  title  to  tithe-agistment, 
conceding  it  to  the  plaintiffs  as  their  right. 

Partridge  and  Jones  for  the  defendant,  produced  evidence  from 
the  Augmentation  Office,  wherein  the  rector  was  said  to  be  en- 
titled to  com,  wool,  and  lamb,  without  mentioning  more,  though 
more  had  been  actually  paid,  x>iz.  geese  and  pigs.  A  terrier  of 
1776,  4(/.  for  every  tenement  of  land  commonly  called  tithe-hay. 


(a)  See  Mmghlf^w,  Srvwth  16  Vcs.  344.  kffira. 
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1791.     A  terrier  1780,  tlie  like;  and  they  proved  that  no  agistment^tithe^ 

ITjTTT    fs  such,  had  ever  been  paid,  the  same  being  never  demanded.    They 

T.         argued,  that  the  plaintiffs  were  not  entitled  to  more  than  the  monas- 

HmtpMrfy,  ^^  f^^^  which  they  derived  title ;  there  being  then  a  vicar,  as  there 

must  have  been  then  of  every  church  by  staL  H.  4.  c.  12.  and  the 

present  ecclesiastical  incumbent  being  vicar  in  idea  of  law,  for  once 

SaprmS53.   a  vicarage  and  always  a  vicarage.     Parry  v.  Batiks^  Gibstnfs  Codexn 

Aipnssa   Britton  v.  Wade^  Cro.  Ja.  515.    Besides  which,  a  curate  is  capable 

of  enjoying  tithes,  as  appears  by  Prereton  v.  TamberUme,  before 

Lord  HardwickCf  2  Ves.  425.  {a)     Also,  they  argued,  that  as  there 

was  no  vicar,  there  remained  nobody  to  contest  the  point,  and  no 

decree  could  be  made. 

Lloyd  and  Richards  for  the  plaintiff,  were  stopped  by  the  court 
Lord  Chief  Baron. — The  several  grounds  of  defence  set  up  are 
these :  1st,  Here  is  no  vicar  before  the  court     2d,  Here  is  a  mo- 
dus  to  cover  the  demand  of  those  tithes.     3d,  The  rector  has 
openly  a  defined  quantity  of  tithes>  tl^ough  the  modus  should  not  be 
good. 
[  1347  ]      As  to  the  first,  Lord  Hardwicke^s  opinion  cited  from  2  Ves.  takes 
^"^^iJllJ     away  the  first  defence;  for  it  decides  that  a  curate  can  hold  tithes. 
titiMb         Besides  which  it  does  not  appear  that  there  ever  was  a  vicar  here.  In 
Wales  the  curates  have  rights  of  this  sort     It  is  not  necessary  in  all 
cases  to  have  the  vicar  before  the  court :  but  this  curate  is  a  sufficient 
party,  if  any  such  is  wanted. 
A  modMM  of      As  to  the  second  defence,  this  modus  cannot  be  sustained  on  the 
***'"^^      evidence.     The  evidence  is  4d.  for  every  tenement  of  land,  but  the 
hftyyifioy   terrier  caUs  it  tithe-hay;  and  one  witness  proves  payment  of  4£2. 
"^  "^        when  no  hay  grew.     But  it  is  very  common  in  antient  moduses,  that 
it  should  be  an  annual  payment  to  cover  hay,  if  any. 

'Agistment  is  a  new  species  of  tithe,  newly  demanded  in  TVales,  and 
in  many  countries :  if  you  could  shew  that  because  agistment  was 
never  paid,  that  therefore  it  is  not  payable,  you  might  succeed;  but, 
not  else :  but,  admitting  it  to  be  due^  you  cannot  cover  Uby  a  modus 
wi/cA  does  not  apply  to  it. 
AgbtaMBt-       A^  to  the  thu-d  defence,  if  it  had  been  proved,  that  the  modus 

^^J^Sbot^  ^^^  ^^^"  P*'^  ^^^  tithe-agistment  to  tlie  vicar,  the  disclaimer  of  the 
liioiigh  not  curate  would  not  hurt  the  defendant :  but  the  plaintiff  has  all  tithes 
^JJJJI^,!^  generally  except  what  the  vicar  can  prove  to  be  due  to  him.  The 
articles  survey  does  not  affect  to  be  a  correct  description  of  the  things,  but 
Urn  in  the  of  the  value  of  the  receipt  It  is  always  loose  evidence,  and  very 
?«^^^  often  contradicted.  If  usage  had  been  with  it,  it  would  have  been 
^eyof  JT.s.  of  weight;  but  the  evidence  is  against  it;  for  -the  rector  has  been 
and  thooffh  pj^jj  ^jj^^  jg  ^q^  mentioned  in  the  survev.  The  survey  does  not 
and  though  specify  the  vicar's  tithes,  and  the  terrier  does  not  specify  the  4cL  to 

(a)  Set  also  TaUman  t.  Ctr,  ntpra  986. 
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be  for  hay.     It  will  be  of  do  use  to  the  parish  whether  we  decide      1791. 
for  ihe  plaintiffs  or  not ;  because,  if  the  plaintiils  are  not  entitled,    ^ZTIZTJ 
the  defendants  say  the  curate  their  co-defendant  is  entitled.     If  the         t. 
defendants  had  stood  on  the  ground  that  agistment  is  not  due,  be-  ^^^P^'^* 
cause  never  paid  before,  I  must  have  decreed  against  them :  {a)  a  modm  for 
but  I  should  have  been  unwilling  to  give  costs:  however,  as  the  pajatothe 
principal  defendants  have  indemnified  the  rest,  I  shall  decree  costs  corate. 
accordingly. 

H.  32  Geo.  HI.    A.D.  1792.    Scac.  C  15«  3 

John  Hc/aoell  Esq.  v.  Thomas  Frankisj  Henry  Frankis^  Benjamin 
Dugard^  Robert  Dugardy  Betyamin  Hyelty  Esq.  and  the  Right 
Rev.  Samuelf  late  Lord  Bishop  of  Gloucester^  since  deceased, 
by  original  and  amended  bill : 

AND 

The  said  John  HanoeU  v.  the  Right  Rev.  Richard^  the  present  Bishop 
of  Gloucester^  by  supplemental  bill.     [MS.] 

Burton  for  the  plaintiff — This  is  a  bill  by  the  plaintiff  against  i-  Whetbw 
the  ordinary,  rector,  and  portionist  of  the  parish  of  Upton  St.  Leo^  peace  Ui 


nard*s  in  the  county  of  Gloucester j  to  have  the  plaintiff  quieted  in  ^^  *?  •*" 
enjoyment  of  a  portion  of  tithes  of  some  lands  called  the  Banhold  against 
or  Bayholdy  and  of  an  exemption  for  other  lands  called  Upper  and  ^^^Si^^t^ 
L/wer  Farm^  as  being  abbey  lands  discharged  at  tlie  time  of  the  a  bUl  of 
dissolution,  and  also  for  an  estate  called  PrintenasJi^  which  he  claims  ^*^^J^ 
to  be  exempt  as  extraparochial.  thewinc  Uw 

The  plaintiff  has  demised  the  greatest  part  of  these  lands  to  the  5^^ 
defendant  Dugard  as  his  tenant  tithe-free;  and  they  being  sued  for  whereof 
tithes  by  the  lessees  of  the  bishop  of  Gloucester  as  portionist,  the  Uj^eM- 
present  plaintiff  has  filed  this  cross-bill  for  the  purpose  of  interposing  t>on  Apom 
to  maintain  and  establish  his  own  title.     The  bishop  of  Gloucester  claimed. 
as  defendant,  by  his  answer,  insists,  that  he  is  ordinary  and impro-  ^'^f}^'^ 
priator  of  this  rectory,  and  also  a  portionist :  the  defendant  Hyett^  Hes  to  stay 
the  lessee  of  the  rectory,  disclaims,  and  the  defendants,  the  Frankises^  f^  ^. 
as  lessees  under  the  bbbop  of  his  portion  of  the  abbot's  tithes,  called  ▼idoais  and 
Bondholdj  insist  adversely,  that  their  right  extends  to  tithes  upon  jJJjSudtF 
all  the  estates  of  the  plaintiff  in  lease  to  the  Dugards.     The  defend-  of  niltt. 
ants,  DugardSf  insbt  upon  the  covenants  in  their  lease  to  hold  their 
land  tithe-free. 

After  stating  the  particular  evidence  in  support  of  the  plaintiff's 
title  on  each  head,  the  plaintiff's  counsel. admitted,  that  he  qould 
not  distinguish  the  particular  lands  covered  by  the  pprtipn  called 


(a)  ISckes  ▼.  H^oodeton,  4  Mod.  336.  ntpra  550.   Chysman  T.  Lewit,  Cro.  Elis.  446. 
vra  165. 


mpra  165 
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1791.     the  Abbot^i  Tithes^  issuing  out  of  Bayhdld  or  Banhold^  from  those 

jT^^     which  were  exempt  by  prescription ;  but  argued  that  this  was  im- 

T.        materia],  because  it  being  clear  that  the  plaintiff  had  both  titles,  it 

Franku.     ^^  ^^jy  ^  dispute  between  him  and  himself,  and  it  was  only  in  truth 

an  objection  that  the  plaintiff  had  too  much  title ;  whereas,  if  it  were 

[  1849  ]  dear  that  at  all  rates  the  adverse  party  had  no  title,  that  was  suf- 

ficient  to  restrain  him  from  claiming  title  and  to  quiet  the  plaintiff 

in  his  enjoyment. 

But  die  Lord  Chief  Baron  expressed  his  opinion,  1st,  That 
under  such  circumstances  this  sort  of  bill  could  not  be  sustained ; 
because  a  bill  of  peace,  such  as  this  is,  ought  to  shew  precisely  and 
definitely,  that  exact  application  and  extent  of  title  which  the  court 
could  declare  to  be  well  founded.  He  agreed  that  it  might  be  a 
good  defence  for  a  defendant  to  say,  that  such  a  claimant  was  entitled 
qudcunque  vid^  but  that  was  not  enough  for  a  plaintiff.  2d,  He 
observed  also  that  the  bill  was  wrong,  as  the  question  was  only  be- 
tween individuals^  and  therefore  not  necessary  to  prevent  multiplicity 
of  suits.  3d,  Also,  that  there  had  been  no  previous  suit  at  law  to 
dispute  the  right,  and  therefore  the  biU  was  wrong. 

The  point  was  again  spoken  to  the  following  day. 

Burton  and  Abbott  for  the  plaintiff.  —  1.  To  shew  that  there 
may  be  a  bill  to  quiet  possession,  even  in  the  case  of  a  watercourse 
between  two  individuals,  where  there  is  no  such  cause  as  the  pre- 
venting a  multiplicity  of  actions,  they  cited  Bush  v.  Western^  Prec. 
Cha.  530. 

2.  That  if  the  party  be  in  possession,  it  is  not  necessary  to  have 
previously  tried  his  right  at  law,  because  it  may  not  be  in  his  power, 
unless  his  adversary  proceed  so  far.  Z).  Dorset  v.  GirdUr^  Prec, 
Cha.SSl.  and  Mayor  of  York  v.  Pilktngton^  2  Atk.  302. 

S«  That  it  is  sufficient  to  shew  a  certain  title,  although  the  plain- 
tiff cannot  shew  a  certainty  in  the  local  application  of  his  tide; 
and  here  the  existence  of  the  plaintiff's  title  is  certain,  though  he 
does  not  know  whether  it  covers  black-acre  or  green-«cre.  Thus 
a  bill  lies  for  arrears  of  rent-charge,  and  to  establish  the  plaintiff's 
right,  although  the  plaintiff  cannot  shew  the  lands  out  of  which  the 
rent  issues,  and  his  very  ignorance  of  the  locality  of  his  right  consti- 
tutes his  right  to  relief  in  Equity.  D.  tf  Bridgewater  v.  Edwards, 
4  Bro.  Pari.  Ca.  139. 

Partridge  and  FendaU  contra,  cited  Budge  v.  Chapman^  Com. 
Bep.  697.  Bill  to  establish  modtis  when  proper,  Whitchturch  v.  ///&, 
2  Atk.  391.  The  plaintiff,  through  several  mean  assignments  being 
in  possession  of  aright  orginally  in  the  city  oi  London,  of  supplying 
Southwark  with  water,  prays  an  injunction  to  restrain  the  defendant 
from  encroachmgon  this  right  by  raising  engines,  laying  pipes,  &c; 
and  to  have  it  established  in  this  court;  tlie  defendant  demuriU 
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to  the  bill ;  for  that  the  plamtiff  ought  first  to  have  established  his     179tl. 
right  at  law.    Lord  Hardwicke  allowed  the  demurrer,  as  the  chance      n^nMU 
there  was  of  the  plaintiffs  right  falling  to  the  ground  at  law  was         ▼. 
a  strong  reason  for  it     And  WheUer  v.  Smeatofi,  1  Bro.  Rep.  572.    ^^^'"^• 
Bill  to  be  quieted  in  possession  of  a  mill,  and  that  the  defendants 
might  pull  down  works  about  it,  and  be  restricted  from  erecting 
others;  demurreri  because  plaintiff  had  not  established  his  ri^t  at 
law,  allowed. 

Lord  Chief  Baron.  —  The  only  case  like  the  present  is  a  bill  to 
establish  a  f&mx'modus  /  and  though  there  have  been  many  such, 
yet  I  doubt  the  principle  of  those  cases.  The  court  doiibted  it  in 
Lard  Coventry  v.  Burdem.  As  to  the  case  of  Bush  v.  Western^  I  do  Infn  1596. 
not  agree  to  the  principle  of  it,  and  think  it  must  have  been  over- 
ruled. In  the  Duke  of  Dorset  v.  Girdler  the  demurrer  was  bad,  only 
because  it  was  too  large.  It  was  decided  in  the  House  of  Lords 
in  fVelbi/  v.  2).  ofBtdlandj  6  Bro»  P.  C.  575.  that  ony  case  short  of 
actual  ouster  was  insufficient  to  sustain  a  bill  of  peace  for  quieting 
possession. 

Thomson  B. — A  bill  like  that  in  the  Z).  BridgetxxUer  v.  Edwards 
may  be  sustained,  and  an  account  directed,  although  the  lands 
were  never  ascertained ;  and  tliis  is  a  decree,  as  it  is  called,  upon 
the  solet.  There  was  the  case  of  Gfot^A  v.  Collins  at  the  Rolls,  Suprai894. 
whica  went  to  the  House  of  Lordsy  and  was  a  bill  to  establish  a 
tarm-modusj  though  only  one  suit  had  been  commenced  for  an 
account  of  tithes* 

N.B.  These  points,  however,  were  not  decided  in  the  present 
case ;  for  the  defendants  seeing  the  strength  of  the  case  opened  by 
the  plaintiffi  and  the  plaintiff  seeing  the  difficulties  of  the  suit  in 
point  of  form,  a  compromise  was  made ;  and  by  consent  both  bills 
were  dismissed  without  costs. 

Qu.  What  is  the  form  of  a  decree  on  a  bill  of  peace?  If  it  does 
not  declare  any  precise  right  for  the  plaintiff  as  to  the  lands  whereof 
he  claims  exemption,  a  portion,  or  modusj  but  only  acts  personally 
on  the  defendant  to  restrain  him  from  vexing  his  adversary  against 
conscience,  then  it  should  seem  that  such  a  bill  of  peace  as  the  pre- 
sent might  be  sustained,  (a) 


TT" 


(a)  On  the  doctrine  respectiq^^  bills  of  peace,  Wms.    155.       Confers    ▼.    Lord    Abtrgavenny, 

see  also  How  v.   The  Tenants  ^  Broonugrove,  1  Atk.  285.     Lord  Teynham  v.  fftrbert,  8  Atk. 

I   Vera.  32.     'NewElm  HotpUal  t.  Andover,  483.      Wake  v.  Ctmyers,  1  Eden,  335.     DiUy  t. 

t6.  266.     Wiekes  v.  Sladt,  2  Veni.  SOl.     Ar-  Doig^  2  Ves.  jun.  486.     AUome^ General  of  th^ 

ihington  t.  Fautkes,  ib,  S56.     Brototi  r,  Vertnu-  Pruue  of  Wales  ▼.  Si.  Aubyn^   Wightw.   167. 

detif    I   Cha.  Gi.  272.     Cowper  ▼.  Clerk^  3  P.  Devonshire  ▼.  Kewnham,  2  Sch.  &  Le6',  199. 
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^7^>  H.    32  Geo.  III.    A.  D.  1792,  1793,  1794.    Scac. 

^f*       David  Potts^  Clerk,  v.  Edward  Dwrrant^  William  Clarke^  John  2%, 
JDmrrtna.        John  Murray^  Alexander  Adair^  Esq.  Ann  Ijzst,   and  Thomas 
Gamer.    [MS.] 

S.a  This  was  a  bill  against  eight  defendants,  prajring  against  all  of 

D^^s  them  an  account  of  tithes,  and  against  four  out  of  the  eight  as 
repoted  on  commissioners  to  set  out  glebe-land,  upon  a  charge  made  in  tlie  bill 
An^S59.  ^^^  ^^  other  defendants  had  for  a  long  time  occupied  it,  and  had 
1.  Demur-    confounded  die  boundaries. 

tiplidi^  of        General  demurrer  by  the  four  defendants  who  were  not  charged 
roMttm^       with  possession  of  the  glebe,  shewing  for  cause  of  demurrer  that  the 
''agiiiiist  all    biU  contained  a  multiplicity  of  matters,  some  of  which  did  not  relate 
^^"^Jj^  to  those  defendants. 

agaioft  Burton^  Partridge^  and  Alexander ,  for  the  demurrer  argued,  that 

!^°°V^      the  bill  contained  a  multiplicity  of  matters,  viz.  tithe  and  glebe, 
8.  Demur-  di£ferent  in  nature ;  one  being  incorporeal,  and  the  other  corporeal, 
^i^^"^  in  which  latter  these  defendants  liad  no  concern  whatever;   and 
need  not  be  they  relied  upon  the  general  principle,  that  such  bills  could  not  be 
^'^^l^    sustained,  because  of  the  improper  expence  which  such  defendants 
crying       must  be  put  to  by  the  proceedings  in  that  part  of  the  suit  which  did 
lion.     '      not  relate  to  their  case.    For  this,  they  cited  Berke  v.  Harris^  Hardr. 
s.  Demur-   337.  lyQtJi  as  to  the  general  principle,  and  the  particular  illustration, 
tiplicity     '  which   they  contended  applied  exactly  to  the  present  case.    To 
*^^SL*hm*   ®^^^  ^^^^  ^^  's  ^^^  necessary  to  deny  combination,  they  cited  CheveUy 
V.  MorriSf  1st  April  1772,  before  lord  Bathursff  and  1  P.  fVms.2Sl. 
and  Leev.  Pasco^  1  Bra.  78.,  and  they  said  that  in  the  books  men- 
tioning demurrers  for  want  of  interest  in  the  plaintiff,  tliere  was  no 
such  form  required  as  denying  combination.     They  further  argued 
that  general  combination  was  an  indictable  offence,  and  therefore 
need  not  be  answered. 

Attorney  General  and  Abbot  for  the  plaintiffs. — The  demurrer  is 
bad  on  several  grounds. 

1 .  It  is  not  supported  by  on  answer  denying  combination, — a  form 
which  all  the  old  cases  require,  and  modern  practice  considers  as 
important  It  is  said  to  be  essential  in  Powell  v.  Ardem^  1  Vem.  416. 
Hester  v.  Weston^  1  Vem.  463.  Bull  v.  Allen^  Bunb.  69.  and  in 
Done  v.  Peacock^  3  Atk.  726,  Besides  which  the  court  considers 
it  as  more  than  mere  form,  because  they  will  not  suffer  deien- 
X  1352  3  dants  to  consolidate  several  tithe-suits  by  the  parson,  without  their 
denying  by  affidavit  that  they  defend  by  common  subscription. 
Supra  1345.  Pyke  v.  Brocky  Exch.  July  8,  1791,  which  she^^s  that  this  court 
considers  such  combination  to  be  a  very  material  fact. 

There  is  only  one  authority  to  the  contrary,  viz.    Cheoehy  v. 
Morris^  of  which  the  circumstances  are  not  stated ;  and  the  cases  of 
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Sievensom  v.  Gardener^  1  P.  fVm.  286.  and  Lti  v,  Pascoe,  1  JBro.  78.      1792. 
do  not  shew  that  the  denial  of  combination  is  not  any  answer  at  all,    "^ — : — 
but  only  that  the  court  will  not  suffer  that  to  be  put  in  singly  as  an         v. 
elusory  answer,  where  the  party  is  under  an  order  to  plead,  answer,    -^^"^wf. 
or  demur,  not  demurring  alone.     If  combination  be  said  to  be  a 
crime  like  maintenance,  and  therefore  that  it  need  not  be  answered, 
yet  the  defendant  should  demur  to  that  specially,  for  that  is  of  itself 
k  regular  and  distinct  ground  of  demurrer. 

2.  This  cause  of  demurrer  for  multiplicity  does  not  apply  to  this 
sort  of  bill,  where  there  is  a  common  relief  prayed  against  all  the  de- 
fendants to  a  certain  extent,  tnz.  the  account  of  tithes^  and  bnly  an 
ulterior  relief  against  some  of  the  parties*  Thus  a  bill  may  be 
sustained,  though  founded  on  wills  and  settlements  affecting  very 
different  and  remote  estates,  if  there  be  one  comnion  portion  of  relief 
arising  out  of  the  whole  against  all  the  parties,  although  the  sub* 
sequent  directions  of  the  decree  may  require  one  defendant  who  is 
n  dowress  to  elect  as  to  one  estate,  another  who  is  a  trustee  to  con- 
tey  another  estate,  and  a  tfiird  who  is  a  devisee  of  It  different  tene- 
ment, to  exonerate  the  testator's  personal  assets. 

Also  the  authority  of  sir  Thomas  SeweU  is  strong  as  to  this  com- 
Jirehensive  form  of  bill  in  like  instances  of  manor  and  wreck,  Mag" 
dalen  College  v.  Athill  and  others  in  Cane.  26th  Nofv.  1759.  Bill  by 
the  college  against  several  tenants  of  manor,  freeholders,  leaseholders, 
and  copyholders  who  owed  quit-rents,  alleging  confusion  of  bound- 
aries, &c.  and  praying  commissioners,  &c.  His  Honour,  after 
solemn  argument,  and  time  taken,  sustained  the  bill,  and  likened  it 
to  the  case  of  tithes,  and  to  that  of  owners  of  a  wreck  suing  dif- 
ferent lords  of  manor  claiming  wreck,  and  different  persons  who 
had  seized  parts  of  the  goods ;  which  had  been  held  proper ;  and  jtt 
the  lords  claiming  title,  and  the  persons  actually  seizing,  had  no 
common  interest  in  the  bill ;  and  the  parts  and  issues  that  related 
to  the  one  set  of  defendants  had  no  connection  with  the  other  set  of 
defendants.  And  the  case  in  Hardres  does  not  apply  to  this  bill, 
nor  do  the  examples  there  put ;  because  none  of  them  suppose  the 
defendants  to  be  liable  in  any  degree  to  the  same  common  relief  in 
respect  of  the  plaintiff^'s  demand;  but  the  instances  there  put  are  of  [  1S53  J 
defendants  not  connected  in  any  degree  or  joint  interest  what- 
ever. And  as  to  the  objection  of  unnecessary  costs,  these  defend- 
ants need  not  in  the  pleadings  go  into  any  proof  about  the  glebe, 
because  that  issue  is  not  put  upon  them ;  and  ailerwards  the  de- 
cree may  separate  the  costs,  and  provide  separately  for  the  costs 
of  the  commissioners  to  set  out  boundaries  against  the  other 
defendants. 

5.  This  should  have  been  a  partial,  and  not  a  general  demurrer, 
for  the  demurrer  admits  all  the  facts  of  the  bill  to  be  true;  and  if 
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1792.      so,,  there  is  a  clear  relief,  at  least  to  the  extent  of  tfthes  subtracted, 
p^^       And  a  demurrer  being  entire,  if  bad  in  part,  it  is  bad  in  the  whole, 
▼.         and  must  be  over-ruled  altogether.    Metcalfe  y.Herveyy  1  Fes.248. 
Cheiicynd  y.  Lyndon^  2  Ves.  451- 

Ijord  Chief  Baron. — This  demurrer  is  right  in  form  and  substance. 
In  form  it  is  a  proper  demurrer  to  the  whole  bill,  because  if  it  had 
been  partially  applied  to  the  matter  of  the  glebe,  still  the  effect  of 
it  would  have  been  that  the  whole  bill  must  have  been  dismissed  as 
against  the  defendants,  by  reason  of  multiplicity  in  that  particular; 
for  the  bill  must  have  been  dismissed  against  them  as  to  the  tithes 
with  which  they  were  charged,  and  that  as  against  them  is  in  fact 
the  whole  bill.  As  to  the  want  of  denying  combination,  it  is  too 
late  now  to  object  to  that  omission ;  the  old  cases  have  been  over- 
ruled, and  probably  at  the  time  those  cases  had  authori^,  the 
charge  and  denial  were  more  particular  than  they  are  at  present,  (a) 
In  substance  it  is  very  true  that  a  bill  may  embrace  matters  quite 
-distinct,  afiecting  different  defendants ;  but  to  sustain  such  a  bill,  it 
must  appear  that  the  decision  of  one  point  is  inwlved  necessarify  in 
the  disposition  of  the  other  points,,  as  may  happen  to  very  difierent 
estates  in  any  general  arrangement  of  the  same  trust.  The  case  in 
Hardres  prepares  us  to  think  the  matters  in  this  bill  are  very  distinct* 
If^  indeed,  the  bill  hud  charged  tliat  ail  the  defendants  bad  con* 
founded  the  glebe,  and  therefore  the  tithes  could  not  be  got  at  till  the 
glebe  was  ascertained,  such  a  case  might  have  warranted  joining  the 
two  matters  by  their  necessary  connection. 

Hotharriy  B.  and  Petiyn^  B.  concurred.  Thomson^  B.  was  absent 
in  the  Duchy  Court 

The  court  were  proceeding  to  allow  the  demurrer ;  but  on  motion 
for  the  plaintiff,  citing  Mtt.  174.  they  permitted  him  to  amend  bis 
bill  on  paying  full  costs,  (b) 


[  1354  ]  H.  32  Geo.  III.  A.D.  1792.    Scac. 

Clavill  V.  Oram.     [MS.] 

S.C.  Lord  Chief  Baron.  —  This  is  a  bill  by  an  an  impropriate  rector 

I)ccr!^96.    ^^^  tithes  in  Bradford  in  the  county  of  Wilts. 

I.  Pottes-        The  title  is  proved,  and  therefore  he  has  the  common  law  right 


lO-ta. 


(a)  Cooper  on  £qu.  Plead.  183.  perty  being  mentionol  Uierein,   and  rested  oo 

(6)  (Tr.  SS  Gto.  S.   Anstr.  259.)  —  Motion  by  Daven  v.  Daomrt^  2  P.  W»b.  410, 

AM>oi  for  the  defendant  {Adair)  to  produce  cer-  By  the  Court.  —  You  have  stated  in  your  an- 

tain  documents,   (namely,  a  plan  or  map,  and  swer  an  instrument  which  tends  to  throw  li^  oa 

rental   or    particular  of   the   defendant's  estate  the  claim  of  the  plaintiff.     The  confusion  arises 

among  his  papers,  describing  diTcrs  portions  of  fTon>the  act  of  your  ancestor,  in  laying  the  lands 

glebe  land  in  his  possession),  for  the  inspection  of  together ;  and  you  are  now  bound   to  assist  as 

plaintiff.     This  was  opposed  by  Burton  ^  as  oblig-  much  as  possible  in  clearing  up  the  difficulty  that 

ing  him  to  shew  tus  whole  title-deeds,  from  the  arises  from  it.     Ordered  accoidingly. 
•ccidenta   circumstance  of  anothei^  person's  pro- 
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The  defendants  baye  set  up  a  ddencey  and  we  are  to  pronounoe»     1792. 
Whether  it  is  sufficieot  for  a  decree  or  an  issue. 


The  defence  is  in  two  parts :    The  lands  they  occupy,  they  sajr,         v. 
are  part  of  the  chapelry  of  Aiworth^  and  that  this  is  part  of  the      ^^^ 
manor  of  Bradford,  within  the  parish  of  Bradford,  and  that  their  mod  by  a 
lands  were  formerly  part  of  lands  of  the  dissolved  monastery  of  ^1^^^' 
Shaftsbury,  and  tliat  they  are  exempt,    1st,  Either  by  prescription;  timeof  tiie 
or  2d,  Because  there  was  a  unity  of  possession  in  this  abbey  of  lands  coupled**^"* 
and  rectory  for  time  immemorial ;  but  the  last  defence,  I  understand,  with  a  suU 
^  substantially  given  up.     ^  Sa^ 

Therefore  the  only  question  is.  Whether  title  by  prescription  is  »  not  alone 

•.  ,    ^  ,  .  sufficient  to 

proved  enough  tor  a  decree  or  an  issue.  exempt 

The  fact  of  non  decimando  is  properly  hiid  as  the  foundation  of  ^f^  '^°°* 

this  defence,  and  the  proof  is  very  clear  on  this  fact.     The  law  is,  2.  Pc^ses- 

however,  that  the  fact  per  se  is  no  defence  for  laymen,  unless  they  2?^L;*th 

can  cloath  themselves  with  the  character  6f  representatives  and  de-  time  of  the 

rivatives  of  the  abbey,  in  which  case  they  may  prescribe  de  non  ^^}^*^"' 

decimando*  with  a  sub- 

They  shew  themselves  occupiers  of  lands  of  certain  denomina-  ^f^l^^ 

tions,  and  that  the  abbey  at  the  dissolution  possessed  lands  of  such  ii  endence 

names,  and  that  such  were  in  lease  to  Webb  the  year  before  the  dis-  hnmemorial 

solution,  under  the  general  description  of  "  situs  et  capitale  mes*  posawsion, 

,      ^,         ,7  o  to  warrant 

suagium  de  Alworthr  a„  issue  on 

This  is  proved,  because  the  minister'^  account  4/.  16s,  Sd.  are  of  title  by  pre- 
the  site  of  the  capital  messuage  of  Atworth ;  and  this  is  regularly  3.  qu. 
accounted  for  as  part  of  the  abbey  possessions.  Whether 

It  appears  this  was  afterwards  demised  to  lord  Herbst,  and  a  par-  possession 
ticular  was  then  made  out,  and  is  now  produced,  ascertaining  the  ^'y  P'^ater 
very  lands  occupied  by  Webb  corresponding  with  the  present  de-  abb^may 
nominations.     And  the  same  lands  were  afterwards  demised  to  sir  J^^^^^^ 
JF*.  Walsingham.     It  is  an  extraordinary  circumstance,  that  the  de-  efibct. 
fendants  have  shewn,  with  so  much  certainty,  the  identity  of  these 
lands  so  far.     But  there  is  a  chasm  in  deducing  the  title  from  sir  [  1355  ] 
F.  Walsingham  to  themselves.    And  the  excuse  made  is  (but  not 
proved),  that  their  title-deeds  were  burnt  on  a  particular  occasion ; 
and  therefore  we  have  no  conclusive  evidence  that  these  lands  are 
the  very  lands  of  the  abbey. 

The  plaintiff  has  a  right  to  say  tliis  is  not  absolutely  conclusive^ 
and  he  may  require  proof  of  the  excuse  alleged  for  not  producing 
the  title  deeds ;  and,  at  the  trial,  if  this  excuse  be  not  proved,  the 
presumption  will  be  of  a  concealment  to  hide  a  flaw  in  the  title. 

We  have  now  got  one  step.  These  lands,  as  to  which  the  non- 
decimando  is  proved,  were  parcel  of  the  lands  of  an.  abbey,  which 
abbey  might  have  a  right  to  prescribe.    But  to  shew  that  the  abbey 
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1799.     had  a  right  to  prescribe,  it  must  have  been  in  possession  time  im« 

▼.  '  And  I  can  never  agree,  that  because  the  abbey  was  in  possession 

at  the  time  of  the  dissolution  thereof,  an  immemorial  possession  is 
to  be  presumed,  which  is  nevertheless  necessary. 

Possession  is  evidence  of  seisin  in  fee,  as  taking  of  explees  in  a 
writ  of  right  proves  a  seisin  at  the  time  of  taking  the  explees ;  but 
neither  law  nor  reason  carry  the  title  further  back.  The  use  of 
conveyances  is  to  fill  up  this  very  purpose.  You  cannot  infer  from 
seisin  at  one  time  a  seisin  at  a  prior  time.  If  you  could,  convey- 
ances to  deduce  titles  would  be  superfluous. 

However,  fortunately  for  justice,  this  title  to  the  tithes  and  lands, 
and  the  non-decimando^  all  clearly  relate  to  the  abbey. 

Here>is  evidence  from  Domesday  that  these  lands  did  belong  to 
the  abbey  time  out  of  mind ;  and  therefore  we  have  ground  to  pre- 
sume the  abbey  had  an  immemorial  possession. 

As  to  title  by  unity,  the  .possession  was  not  in  the  abbey.  The 
lease  to  Webb,  prior  to  the  dissolution,  destroys  the  anity.(a)  I  will 
•not  go  at  large  into  this  subject;  but  it  may  be  of  very  different  ef- 
lect  (if  pleaded  as  to  one  of  the  greater  or  lesser  abbies.  For  the 
lesser  abbies  are  not  protected  by  the  statute,  which  gives  a  con- 
tinuation of  exemption  to  lands  in  the  hands  of  a  greater  abbey. 
A  material  difference,  therefore,  might  be  as  to  this  sort  of  abbey.. 

It  is  not  the  question  here,  whether  one  might  doubt  about.the 
abstract  truth  of  thb  prescriptive  right  in  the  abbey  itself;  but  the 
question  is,  Whether  it  is  possible  to  apply  this  sort  of  title  to  these 
possessions ;  and  the  court  will  so  apply  it  if  it  can,  which  there 
«eems  very  reasonable  cause  for  doing  here. 
X  ^1356  ]  If  the  plaintiff  wishes  to  have  an  issue,  he  ought  to  have  it, — not 
merely  as  rector,  but  on  account  of  the  difficulty  of  the  case. 

Let  there  be  an  issue  in  the  terms  of  the  answer,  as  far  as  it  states 
the  prescription. 

(Thejury  found  for  the  plaintiffs  at  law,  defendants  in  equity.  Bill 
dismissed  with  costs  both  at  law  and  in  equity,  4  Wood^s  Deer.  397.) 


H.   32  Geo.  III.     A.  D.  1792.    Scac. 

Fryer  v.  Sims  and  two  others.   [MS.] 
8.C.  Tu£  bill,  which  is  for  an  account  of  tithe-hay,  states,  that  by 

i^NSSO.    ^^'^^^  ^^  *^™®  ^^^  ^^  ^^^^  ^S^  means,  the  rectory  impropriate 
The  mar*     of  Lcmgney  in  Gloucestershire^  and  all  tithes,  &c.  have  been,  foi: 


(a)  In  Page  v.  Wilton^  8  Jac.  &  Walk.  m^.  trary  had  been  decided  in  Cowley  t.  JTe^,  supra 
Sir  T.  Plumer  M.U.  remarked,  that  this  doctrine  1303.  See  also  Porter  ▼.  Bathurst,  2  Ro.  Bep. 
attrifafuted  to  the  court  is  inaccurate,  as  the  con-    ntpra  373. 
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many  years,  together  with  other  real  estates,  vested  in  tmstees  fat'     1 79^. 
fee  for  certain  cbaritaUe  uses  created  by  the  will  of  Hen.  Smith   ""Tj"" 
esq.  long  since  deceased :  that  by  lease  of  the  10th  Feb.  1787,  the         v. 
then  trustees  demised  the  rectory  to  the  plaintiff  for  21  years  from       ^^^'^ 
Lady^ay  1786,  whereby  the  plaintiff  became  entided  to  all  the^  ginal  «(>. 


to 


tithes,  save  the  vicarial  tithes,  and  save  that  those  of  a  particular  i^tucbed 
part  of  the  rectory  called  are  payable  to  the  vicar,  and  that  thejadge-^ 

the  plaintiff  hath  ever  since  Lady-day  1786  been  in  possession  of  "*"^ 
the  rectory  under  such  lease :  that  Joseph  Sims,  hath  ever  since 
Lady-^y  1786  occupied  several  lands  within  the  rectory,  and  par* 
ticularly  in  a  common  meadow  called  Madam  or  Smadam:  that  the 
defendant  Browning  hath  occupied  several  in  a  common  meadow 
called  Brimpool  Mead^  and  the  defendant  Bacon  in  Madam  or 
Smadam ;  no  part  of  which  lands  lie  within  the  part  tithable  to 
the  vicar:  that  each  of  the  defendants  have  cut  and  carried  away 

4 

hay  without  setting  out  the  tithe,  or  making  any  satisfaction  for 
the  same,  although  frequently  applied  to  by  the  plaintiff:  it  prays 
therefore  an  account  of  all  hay-tithes  of  the  defendants  upon  the.- 
said  o  mmon  meadow,  from  Lady-day  1786. 

The  defendants  by  their  answer  say,  that  they  cannot  set  forth 
the  title  of  the  plaintiff  other  than  as  hereafter,  but  believe  that  the 
plaintiff  and  his  father  have  been  lessees,  but  refer  to  such  proof 
of  title  as  the  defendant  can  make :  they  believe  that  the  plaintiff  i» 
and  has  been  in  the  possession  of  the  rectory  under  a  demise  of  some 
trustees  ;  but  submit  that  the  trustees  are  not  entided  to  all  tiibesi 
save  the  vicarial,  &c«:  they  admit  occupation  in  the  common  meadow, 
called  Madam^  Bunny  PoolMead^  in  the  bill  called  Brimpool  Meadf> 
and  Smadam^  and  set  forth  in  what  manner:  they  all  admit  using^ 
the  land  like  other  common  meadows,  and  cutting  the  hay  without  >  C  1357  Ti 
setting  out  the  tithe  notwithstanding  demand,  but  submit  they  were 
not  bound  so  to  do :  they  have  ever  heard  and  believe  from  the  in-* 
formation  of  their  predecessors  for  100  years  back,  that  all  the* 
common  meadows  were  exempt:  they  have  particularly  been  in«. 
formed  and  believe  that  plaintiff's  father,  the  lessee,  informed  a 
new  tenant  that  no  tithe  was  due;  that  he  once  returned  some». 
when  informed  for  what  paid,  and  that  he  never  received  or  de* 
manded  any:   that  the  lords,  on  failure  of  one  Cope  a  tenant,  kept 
the  tenements  in  hand  two  or  three  years,  but  that  tithes  were  never 
demanded,  and  that  they  were  by  general  reputation  tithe-free:  that 
the  plaintiff's  first  demand  was  in  1785.     They  then  insist  upon 
exemptions;  for  they  have  been  informed  and  believe,  that  this^ 
rectory  belonged  to  the  abbey  of  Great  Malvern  at  the  time  of  its. 
dissolution  in  31   HI  8.  and  so  from  time  immemorial   with  tbe« 
manor  of  Ixmgney :  that  the  common  meadows  are  held  partly,  of: 
tlie  said  Bianor  by  copy  of  court  roll,  or  by  leases  for  years  or  foe; 
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1 792.  fires :  and  that  the  part  of  the  meadows  whereof  dthe  b  daimed  by 
j^^._^  the  bill  have  from  time  immemorial  been  granted  and  demised  by 
V.  the  lords  of  the  manor  for  lives  in  possession,  and  in  reveraon,  or 
for  years,  or  for  lives  according  to  the  custom  of  the  manor ;  and 
that  such  part  of  the  common  meadows  was  befcxre  and  at  the  time 
of  the  dissolution  demesne  lands  of  the  said  manor,  and  granted  or 
demised  as  aforesaid ;  and  that  the  other  part  of  the  said  meadows 
was  freehold  by  lawful  means  exempt  and  discharged :  and  that 
snch  manor  and  lands  came  to  H.  8.,  and  have  ever  since  been  held 
by  him,  and  all  others  having  the  same  so  discharged ;  ^d  that  all 
such  lands,  and  particularly  the  defendant's,  have  been  from  time 
to  time  granted  and  demised  as  aforesaid  by  the  said  lords  of  the 
manor  according  to  the  custom  of  the  manor,  and  have  been  held 
and  enjoyed,  discharged  and  acquitted  of  the  payment  of  tithes: 
diey  have  heard,  that  the  manor,  together  with  the  rectory,  canie  to 
the  hands  of  the  predecessors  of  the  trustees,  and  thence  to  the 
trustees,  for  the  purposes  mentioned  in  the  bill,  by  some  grant  of  the 
crown ;  and  that  the  several  copyholders  and  leaseholders  now  hold 
under  the  said  trustees,  as  lords  of  the  manor :  they  believe,  that  the 
vicar  is  not  entitled  to  any  tithe  of  the  said  meadows,  but  on  the 
contrarythat  they  are  tithe-free. 

Upon  further  search,  as  the  plaintiff  bad  proceeded,  they  put  in 
a  supplemental  answer,  by  which  they  say,  that  they  had  recently 
discovered  certain  ancient  instruments,  viz.  an  indenture  of  4  H*  8. 
[  1358  ]  being  a  conventual  lease  from  the  prior  of  Great  Malvern  to  Kellock 
of  the  site  of  his  manor  of  Ldmgnei/i  with  all  the  demesne  lands,  mea- 
dows, feedings  and  pastures,  with  the  appurtenances,  and  with  the 
tithes,  as  well  gi*eat  as  small,  by  reason  of  the  said  demesne  lands  with 
other  dieir  premises  to  the  said  prior  and  convent  of  right  issuing 
from  all  those  demesne  lands,  meadows,  and  pastures  whatsoever, 
formerly  to  the  aforesaid  site  of  the  manor  belonging,  in  the  hands 
of  whatsoever  tenants  of  the  lordship,  by  reason  of  any  grant  or 
lease  of  any  prior  and  convent,  as  fully  and  amply  as  any  &rmers 
theretofore  were  used  to  have  and  receive^  and  as  between  the 
tenants  diey  were  judged  for  the  bettering  thereof.— 2.  The 
minister's  accounts  for  the  year  from  Michaelmas  31  to  Michaelmas 
S2  H.  8.  whereby  it  appeared,  that  the  tithes  claimed  belonged  to 
the  said  abbey  as  portionists,  separate  and  distinct  from  the  tithe 
belonging  to  the  rectory. 

Mr.  Burton  for  the  defendant. — It  will  be  first  necessary  to  re- 
oapijtulate  the  case.  The  plaintiff's  bill  is  for  tithe-hay  on  about 
four  acres  of  a  common  meadow  called  Madam  or  Smadamy  in  the 
occupation  of  the  defendant  Sims  from  Lady^ilay  1 786.  The  plain- 
tiff's title  is  a  lease  of  the  rectory  from  seven  out  of  24  trustees  dated 
the  loth  o(  Feb.  1787.    The  trustees  are  entitled  in  fee  as  lay  im- 
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pIroprtatorS)  together  with  other  estates  to  charitable  uses  under  the  1 792. 
will  of  one  Smith,  and  they  as  rectors  are  entitled  to  all  tithes  ex-  ^^^ 
cept  the  vicarial  tithes.     The  defendant  Sims  in' his  first  answer  ad-         ▼• 

Sitntt 

mils  the  occupation  of  2|.  acres  in  Madam,  and  1:^  acre  in  Smadam : 
he  alleges  an  immemorial  non-payment ;  and  on  the  part  of  the 
plaintiff,  his  father  and  grandfather  (former  lessees),  and  on  the 
part  of  the  trustees  themselves,  whilst  in  their  hands  after  the 
failure  of  a  tenant,  not  merely  a  fion-claimy  but  &  positive  disclaimer, 
by  information  to  new  tenants,  and  once  even  by  return  of  com<^ 
position  taken  by  mistake :  they  then  insist  upon  an  exemption  by 
unity  of  possession,  alleging  information  and  belief,  that  the  rectory 
and  manor  had  both  belonged  immemorially  to  the  abbey  of  Mal^ 
vem,  and  came  so  to  the  hands  of  the  crown ;  that  the  defendant's 
lands  were  part  of  the  common  meadows,  which  common  meadows 
were  demesnes  of  the  manor,  and  that  the  defendant's  lands  had 
immemorially  been  granted  out,  exempt  from  tithes  either  by  copy 
of  court  roll,  or  by  leases  for  lives  or  years  according  to  the  cus- 
tom of  the  manor,  and  are  now  so  held  under  the  present  lords  the 
trustees :  they  deny  the  receipt  of  any  vicarial  tithes  within  these 
meadows,  and  particularly,  witliin  the  defendant's  lands. 

But  further  search  having  produced  a  discovery  that  the  defen-  C  1859'  j 
dant's  title  was  to  the  tithes  themselves,  not  merely  to  an  exemption, 
he  by  supplemental  answer  disclosed  it  to  the  plaintiff,  stating  a 
lease  in  4  H.  8.  by  the  abbey  to  KeUock  of  the  site  of  the  manor  and 
the  demesnes,  with  the  tithes  as  well  great  as  small  by  reason  of*the 
demesnes  to  the  abbey  issuing  from  the  demesnes,  and  as  fully,  &c. 
He  stated  also  the  minister's  accouLts  for  the  year  after  the  disso- 
lution, taking  notice  of  the  above  lease;  and  drew  this  inference, 
that  die  Tithes  in  question  belonged  to  the  abbey  as  portionists,  and 
not  as  rectors. 

In  support  of  this  case  we  proved  the  defendant's  land  to  be  part 
of  the  common  meadows  called  Madam  and  Smadam ;  that  it  was 
held  under  Ftyer  and  others  who  hold  under  the  lords  of  the 
manor  by  the  particular  names,  which  turn  out  to  agree  with  the 
names  in  the  minister's  accounts:  and  what  is  most  material,  we 
proved  uniform  non-payment  both  to  the  rector  and  vicar;  uniform 
reputation  as  to  all  the  common  meadows  which  lie  under  the  lai)se 
of  the  water ;  uniform  non-claim  on  the  part  of  the  rectors  and 
their  lessees ;  uniform  declarations  from  their  predecessors,  and  even 
a  return  of  a  composition  when  taken  by  mistake.  We  then  pro- 
duced, Ist,  the  conventual  lease  to  Kellock,  4  H,  8.  of  the  site  of 
the  manor,  the  demesnes,  and  tithes  of  the  demesnes,  which  belonged 
to  the  abbey  by  reason  of  the  demesnes.  2.  We  produced  a  con- 
ventual lease  of  the  rectory  to  a  different  person  in  6  i/.  8.  and  all 
the  tithes  to  the  rectory  belonging,  but  containing  no  exception  of 
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1799.  the  tithes  leased  to  KellocL  S.  We  produced  a  new  lease  to  Kd^' 
"""T;  lock  of  8  //.  8.  of  the  manor  and  demesne  tithes  with  some  slight 

▼.  variations.  4.  We  produced  the  minister's  accounts  of  92i/.S. 
^"^  noting  Kellock's  lease  as  still  subsisting.  From  this  evidence  we 
treated  the  plaintiff's  attempt  as  an  experiment  to  disturb  imme- 
morial possession ;  and  we  argued,  that  the  tithe  of  the  defendant's 
lands  did  not  belong  to  the  rectory,  in  which  right  alone  the  plain- 
tiff claimed  them ;  for  if  they  had  ever  belonged  to  the  rectory,  they 
could  not  have  been  demised  to  Kellock  under  such  a  description, 
as  ^^  by  reason  of  the  demesnes,  &c. ;"  and  the  subsequent  lease  of  the 
rectorial  tithes  must  have  contained  an  exception.  It  was  sufficient 
for  us  to  prove  the  rector  not  entitled;  but  we  argued  further,, 
that  they  did  in  truth  belong  to  us;  because  all  the  common  mea- 
dows under  the  lapse  of  the  water  had  never  yielded  tithes ;  because 
these,  and  particularly  this  defendant's  lauds,  were  originally  parcel 
of  the  demesnes  of  the  manor,  and  from  time  to  time  granted  out 
L  1360  3  together  with,  not  the  rectorial  tithes  merely,  hut  all  the  tithes 
arising  on  them,  some  by  copy,  some  for  lives,  and  some  for  years, 
but  all  according  to  the  custom  of  the  manor. 

The  plaintiff  had  little  evidence  on  his  part.  The  1st  was,  the 
grant  of  tlie  rectory  with  the  tithes  of  com  and  hay  only  at  the 
rent  of  12/.  6s.  Sd,  2d,  The  testimony  of  one  John  Bate  to  the 
collection  of  tithes  from  all  arable  land  in  the  parish,  whether  in- 
closed, or  common  field.  He  had  also  evidence  of  our  lands  being 
bolden  by  copy  of  court  roll.  But  the  plaintiff's  principal  reliance 
18  upon  what  he  calls  his  common  law  right,  and  the  ingenuity  of 
bis  counsel.  Now,  if  it  appears  that  the  tithes  belong  to  a  por- 
tionist,  and  not  to  the  rector,  what  becomes  of  his  common  law 
right,  and  of  a  claim  made  only  in  character  of  rector  ?  As  to  the 
evidence  of  the  plaintiff,  it  proves  nothing,  and  is  contradicted  by 
•  us.  The  grant,  it  is  said,  is  evidence  that  certain  tithes  of  com 
and  hay  belong  to  the  rectory,  and  the  rectory  to  the  trustees;  we 
admit  it  The  witness,  it  is  said,  proves  collection  from  the  arable 
lands ;  we  admit  it ;  our  case  is  confined  to  the  common  meadows, 
common  to  all  the  parish ;  these  are  our  lands ;  here  plaintiff's 
proof  squares  with  ours:  there  is  no  evidence  to  prove  the  tithes  of 
the  common  meadows  were  ever  taken ;  no  evidence  of  payment 
even  to  the  vicar  of  vicarial  tithes.  Nor  has  the  plaintiff  thought 
it  prudent  to  produce  his  lessor's  grant  of  the  manor. 

Then  as  to  the  argument  of  the  counsel,  they  say,  the  first  de- 
fence is  grounded  upon  unity  of  possession.  True,  and  then.appa-^ 
rently  good,  and  possibly  so  still.  The  second  defence  was  granted, 
they  say,  by  singular  indulgence*  It  was  Jby  no  means  singular,  it  is 
frequent;  even  at  law  a  new  plea  may  be  added;  nay,  on  a  new 
discovery  a  new  trial  is  granted :  there  too  the  defendant  may  plead 
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double.  Why  then  should  not  this  be  allowed  in  a  court  of  Equity  ?      1 792. 
In  all  other  cases  it  is  common ;  and  if  it  were  not  so.  it  would  be       „ 
cruel ;  and  courts  of  Equity  would  become  a  shop  for  raking  into         ▼. 
stale  and  obsolete  claims,  and  wresting  property  out  of  the  hands  of      ^^^' 
the  possessors  by  surprize  and  management.    The  second  defence  is 
grounded  upon  a  portion  of  tithes  — wherefore  discharged,  it  is  said 
— discharged  —  a  mistake  —  discharge  is  not  claimed  on  the  ground 
of  a  portion,  but  of  tide  to  the  tithes  themselves.    The  question  then 
as  to  this  part  fairly  stated,  is,  1st,  Whether  there  be  any  portion  ? 
2d,  Whether  the  defendant's  lands  are  within  it  ? 

In  order  to  render  the  existence  of  a  portion  the  less  credible, 
the  plaintiff's  counsel  state  generally  that  portions  were  granted 
anterior  to  parishes,  for  which  they  refer  to  S  Burris  E.  L.  tit.  [  1S61  ] 
Tithes^  41.  and  Watson^  4S.  To  obviate  ^erefore  any  prejudice 
on  this  head,  and  lay  a  foundation  for  other  observations,  let  us 
pursue  the  subject  a  little  further,  by  recurring  to  two  or  three  of 
the  best  authorities.  Whether  all  or  most  of  the  portions  were 
created  before  parishes,  seems  very  uncertain.  One  reason  for 
these  portions  might  be,  as  Dr.jEfufTi  observes,  the  lord  of  the 
manor's  estate  extending  into  what  is  now  apportioned  into  distinct 
parishes ;  for  there  were  tithes  before  the  present  distribution  of 
parishes  took  place.  But  it  is  clear  to  demonstration  from  Seldetip 
that  this  is  not  the  only  reason.  Seld.  Hist.  ofTitheSy  c.lUp.  1227* 
gives  very  many  instances  of  arbitrary  consecrations  of  tithes  before 
die  time  of  the  most  known  council  oi  Lateratiy  that  is,  from  about 
A.D,  1000  to  about  A.D*  1200,  by  conveyance  from  the  owner  of 
all  or  part  to  any  church  or  monastery  at  his  pleasure,  and  cites 
a  writ  out  of  the  Register  36  b.  intelligible  only  from  those  arbi- 
trary consecrations,  p.  1253.  After  stating  the  writ  at  length, 
Mr.  Selden  comments  upon  it  thus :  **  What  can  the  intent  of  this 
<<  writ  be,  other  than  that  the  bishop,  the  king,  and  many  other 
**  grandees  of  the  kingdom  did  usually  grant  or  collate  the  tithes  of 
<<  tlieir  demesnes,  &c.  ? "  In  c.  12.  he  shews  that  churches  and 
tithes  were  anciently  conveyed  without  the  assent  of  the  ordinary ; 
and  in  c.  13.  in  the  latter  part  ofsect,  1.  he  treats  more  of  arbitrary 
consecrations  of  tithes,  &c.  and  speaks  of  a  passage  in  Lindvooodj 
and  another  in  Bracton  referring  thereto.  In  Spelman^s  larger  work 
upon  tithes,  li3.  c.  29.  sect,  4.  <^  Abbots,  priors,  and  such  religious 
<'  men  had  two  sorts  of  tithes,  one  incorporate  to  their  houses, 
*^  which  I  call  Monasttcal  tithes ;  the  other  depending  upon  their 
^*  functions,  as  they  were  parson  of  any  parish ;  which  therefore  I 
*'  call  Parish  tithes.  The.  first  of  these  .came  unto  them  as  their 
very  lands  did,  by  plain  point  of  charter ;  for  before  the  Lugdune 
and  Later  an  councils,  every  man  might  bestow  his  tithes  upon 
what  religious  bouse  or  person  be  listed:  and  then  the  founders 
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1792.     ^  and  ben^actors  of  religious  houses  did  ordinarily  grant  alt,  or 
<*  some  portion  of  their  tithes  to  those  houses,  as  by  a  multitude  of 


▼.  *<  precedent  thereof  appeareth.  Yvom  henqe  it  arose,  that  the  mo- 
^^^'  *<  nasteries  had  so  many /wr^icwis  of  tithes,  or  rents  for  them  (which 
*^  we  call  pensions)  out  of  so  many  several  and  remote  places  of  the 
<*  kingdom :  and  therefore  all  these  tithes  (how  unjustly  soever  they 
«  were  conferred  upon  them)  were  de  corpore  monasterii,  and  passed 
[  1 362  ]  «  imdoubtedly  to  the  king."  In  Degge  225.  "  Since  parochial 
^  right  of  tithes  was  settled,  primd  facie  all  tithes  not  appropriated 
<^  belong  to  the  rector :  yet  notwithstandmg  the  parson  of  (me 
«  parish  may  prescribe  to  have  a  portion  of  tithe  in  the  parish  of 
^*  another ;  and  so  might  abbots,  priors,  and  other  religious  houses 
<<  prescribe  to  have  portions  of  tithes  in  parishes,  whereof  they 
^  had  not  the  advowsons,  and  by  eonsequence|  the  patentees  of 
^  the  crown,  &c«  may  claim  the  same  by  prescription  in  the  abbots, 
*^  &c.  and  the  usage  since  the  dissolution  will  serve  to  prove  the 
**  prescription  and  usage  in  the  abbots  that  they  held  the  same  so 
*<  time  out  of  mind,"  And  in  S  Burn^  411,  and  GiAs.  668.  *'  what- 
f<  ever  original  these  portions  might  have,  they  are  in  law  so  dis- 
*^  tinct  from  the  rectory,  tliat  if  one  who  hath  them  do  purchase  the 
<<  rectory,  the  portion  is  not  extinct,  but  remaineth  grantable." 

It  is  then  urged,  that  it  is  incumbent  on  the  claimer  of  a  por* 
tion  to  prove  the  portion,  and  to  shew  when  it  vested.  We  admit 
that  we  are  bound  to  prove  it ;  and  one  question  is,  whether  we 
have  not  done  so  ?  But  to  shew  when  it  vested,  we  deny  that  we 
are  bound,  except  by  such  evidence  as  proves  the  origin  of  such 
things  as  originated  before  time  of  memory;  and  that  sort  of  evi- 
dence we  have  given ;  exactly  such  as  is  above  laid  down  by  sir 
&  Degge,  viz.  constant  and  immemorial  non-payment. 

With  a  view  to  shew  that  we  have  not  proved  the  existence  of 
a  portion,  they  next  observe  upon  our  written  evidence;  and  1st, 
OA  the  lease  to  Keliock  /  and  it  is  asked,  were  all  the  lands,  freehold 
and  others,  demised  tjo  Keliock  P  We  answer,  no  —  only  the  site^ 
the  demesnes,  and  such  of  the  tithes  of  the  demesnes,  as  belonged  to 
the  abbey  by  reason  of  the  demesnes,  and  the  rents  of  certain  lands 
described  as  formerly  part  of  the  demesnes,  but  then  in  the  hands 
of  other  tenants.  We  admit  therefore  it  was  not  a  lease  of  the  vahole 
manor,  and  this  will  at  once  ease  the  court  of  much  argument.  But, 
when  it  is  further  urged,  that  nothing  passed  except  the  demesnes 
then  in  the  bands  of  the  abbot,  this  we  deny  rather  for  tmth^s  sake, 
than  any  thing  else,  because  the  whole  appears  by  the  lease  itself  to 
have  been  theretofore  in  lease  '*  as  fully  and  amply,  &c.^"  -  And 
fiuther,  the  rents  of  others  were  in  terms  demised.  But  one  word 
Ob  demesnes.  See  Co.  Copyh. sect.  8. 4.  8.  12.  IS.  14.  Oo.  Ja.  559. 
C(fm.  ixrh.  Demesnes.     Jac.  l/m.  Diet.  verb.  Demesnes*      fVats.^ 
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* 

c.  42.  356. dies  1  Cb. 46 &  BtarrisE.L.  Modm^  411.  1  Eo.  Abr.SSS.     1792« 
Deg.p.2.  eA6.  BurrA27S.  Slephensm  v. HUi^Ley,!!.  •!  SaJk.  185.      j^^^ 
Brittle  V.  Da/^,  S  Ztft?.  405.     1  Bo.  Abr.  %^^.  pi.  7.  from  all  which         ▼• 
it  appears  that  copyhold  tenements  are  parcel  of  the  demesnes  of  ^rjogQ  -f 
the  manor. 

It  was  then  urged,  that  we  insist  the  lessee  KeUock  was  entitled 
-to  receive;  the  tithes  from  the  copyholders,  &c.  whereas  the  reserv- 
ation of  the  bam  in  the  lease  proves  some  tithe  to  be  received  by 
the  rector*  Now  the  reservation  of  tbQ  bam  is  undoubtedly  evi- 
dence of  some  tithe  being  due  to  the  abbey  as  rectors,  and  we  do 
not  deny  it,  nor  can  we  do  so  consistently  with  the  supposition  of 
a  portion ;  but  it  does  not  prove  any  particular  tithe  to  be  so  due, 
much  less  the  tithe  of  the  demesnes.  And  as  to  the  copyholders,  &c 
we  never  did  contend  that  KeUock  became  entitled  to  their  tithes 
—no — we  contend,  that  the  copyholds  being  originally  part  of  the 
demesnes,  were  granted  out  together  with  their  tithes,  like  all  such 
other  parts  of  .the  demesnes  as  comprised  the  portion  of  tithes.  One 
other  observation  was  made  upon  this  lease,  v»z.  that  if  the  demesnes 
be  granted  to  one,  and  the  services  to  another,  the  manor  is  gone. 
Not  so,  if  for  lives  only.  But  it  ils  immaterial,  whether  it  be  or 
not,  for  the  destruction  of  the  manor  could  by  no  possibiliQr  destroy 
^  property  in  the  tithes  antecedendy  granted  out  to  others,  and  vest 
it  in  the  rector.  Such  rights  must  still  continue.  The  remarks 
made  upon  the  words  '^  site  of  the  manor;"  '^  as  may  be  better 
judged,  &c.;"  "  the  rent;"  "  the  reservation  of  a  heriot;"  **  the 
condition  to  find  horses,  &c  for  butler,  steward,  &c."  ^^  the  cove^ 
uant  to  repair,"  I  omit,  as  tending  only  to  prove  an  admitted  fact. 
But  I  cannot  dismiss  this  instrument  without  remarking,  that  no 
answer  has  been  given  to  the  important  phrase,  <*  the  tithes  ly  rea^ 
son  of  the  demesnes." 

Upon  the  lease  of  the  rectory  in  6  H.  8.  it  was  said  our  remark 
en  **  proprietors  and  rectors"  was  not  fair.  But  such  a  description 
is  not  the  usual  one,  and  if  so,  why  is  the  remark  not  fair?  we 
did  not  urge  it  as  of  any  considerable  weight,  if  alone.  But  it  is 
said,  the  exception  of  the  tithes  leased  to  KeUock  is  unnecessaiy ; 
and  why?  because  they  could  grant  no  more  than  they  had.  True, 
they  could  pass  by  their  grant  no  more,  but  they  might  grant  mor^ 
and  by  such  grant  they  would  oblige  themselves  to  mfike  a  com- 
pensation :  for  that  very  reason  therefore  the  excepticm  was  abso- 
lutely necessary  for  their  own  security. 

Our  next  evidence,  the  2d  lease  to  KeUock  in  8  H.S.  has  not 
been  observed  upon.    This  therefore  remains  an  uncontested  proof, 
that  certain  tithes  at  least  arising  on  the  demesnes  were  in  lease  at 
the  same  time  with  the  rectorial  tithes,  but  to  a  diflerent  person,  [  ^^^^  3 
and  as  a  distinU  thing. 
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1*19^»         Upon  the  minister's  account,  it  is  said,  1st,  that  the^^mui  manerii 
-.  comprizes  KeUocVs  rent  of  8/.;  and  therefore  it  is  no  proof  of  there 

▼.  being  a  portion  of  tithes.  Bat,  I  answer,  it  tends  to  prove  it  in 
JtoM.  ^^  ^^^^  1st,  It  shews,  that  the  distinct  leases  of  the  rectory  and 
of  the  demesnes  granted  twenty  or  thirty  years  before  still  remained 
BO,  2d,  It  shews  that  the  lease  of  the  demesnes  was  also  a  lease 
of  the  tithes  of  the  demesnes^  because  it  refers  to  it,  and  so  de- 
scribes it.  It  is  next  objected,  that  the  customary  rents  are  ac- 
counted for  separately.  But  this  is  not  denied,  nor  was  it  ever 
imagined  that  the  customary  holdings  or  the  dthes  thereof  which 
were  granted  out  of  the  demesnes  before  time  of  memory,  were 
part  of  those  demesnes  which  were  demised  to  Kellock ;  but  the 
customary  rents  being  separately  accounted  for,  tends  in  no  degree 
to  disprove  the  existence  of  a  portion  of  tithes.  In  a  case  like  this, 
it  has  been  said,  the  court  would  require  very  strong  proof  before 
they  would  set  up  a  portion  of  tithes.     Exactly  the  reverse.     In 

Supra  658.  Bmb.  189.  Daames  v.  Mooremarij  the  court  decreed  in  iavour  of 
a  portion,  though  none  of  the  evidence  expressly  mentioned  it  as 
such.  Wherever  immemorial  enjoyment  is  found  (and  it  is  so  in 
this  case)  the  court  will  upon  the  slightest  evidence  intend  or  pre- 
sume a  portion  of  tithes  or  any  other  thing  that  will  support  it  con- 
sistently with  the  established  rules  of  law.  Like  a  modus  proved 
in  fact,  it  will  be  supported  in  law,  though  you  cannot  discover 
the  reason  of  it,  if  it  does  not  appear  contrary  to  reason.  There 
is  a  strong  host  of  cases  upon  this  head :  I  will  name  one,  which. 

6apni  SHi  applies  in  more  points  than  one.  It  is  the  case  of  Stephenson  v. 
Hillf  S  Burr.  1273.  An  action  was  brought  against  a  customary 
tenant  of  a  manor  for  tithes.  There  was  a  verdict  for  the  plaintifl^ 
subject  to  the  opinion  of  the  court  of  King's  Bench  on  proof  of 
immemorial  usage,  and  that  the  manor  and  rectory  had  immemori- 
ally  belonged  to  one  of  the  greater  monasteries.  After  much  argu- 
menty  the  court  held,  that  the  exemption  ought  to  be  presunled ; 
and  why ;  because  the  customary  tenant  might  have  alleged  a  pre- 
scription in  the  lord  for  himself  and  his  tenants,  the  freehold  being 
in  the  lord.  Hence  too  this  inference,  fair  and  undeniable,  that 
wherever  a  person  can  prescribe  in  a  non-^ecimando,  supposing  no 
proof  to  appear  of  the  existence  of  tithes ;  there,  the  same  person 
may  prescribe  for  a  portion  of  tithes,  supposing  evidence  to  prove 
that  the  tithes  had  existence.     For  the  only  reason  why  a  person  if 

[  1365  ]  allowed  to  plead  a  non^decimando  is,  because  he  (or  those  under 
whom  he  claims)  is  or  were  a  person  capable  of  tithes  in  pemancyf 
that  is,  capable  of  having  the  whole  rectory  or  a  portion. 

If  this  be  a  portion,  the  next  question  is,  whetlier  the  defendant's 
lands  are  not  within  it.  ^  Does  Sims  hold  the  copyholds  ?  for  it  is 
said  the  rent  of  Yelphe's  525.,  of  Bullock's  I6s.     True,  but  by  the 

4 
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minister's  accounts  those  r^its  were  paid  for  a  small  part  in  the     179^. 
meadowS)  a  great  deal  in  the  arable ;  and  the  plaintiff's  own  witness 


proves  Sirfis  landlord  to  hold  by  copy  of  court  roll.  But  then  it  ▼. 
is  said,  if  a  portion  did  exist,  yet  it  extended  no  farther  than  the  ^^^' 
manor-farm,  and  defendant's  lands  are  not  within  that.  But  by 
what  rule  of  evidence  is  this  deduced  ?  It  is  not  necessary  for  ua 
to  contend  that  our  lands  were  or  were  not  incladed  in  Kellod^H 
fium.  His  lease  proves  that  some  tithes  belonged  to  some  of  the 
demesnes  as  a  portion.  But,  if  other  parts  of  the  demesnes  were 
enjoyed  by  the  grantees  together  with  the  tithes,  or,  what  is  tanta- 
mount, without  3rielding  tithe  to  the  rector,  this  affords  a  natural 
and  irresistible  inference,  that  the  portion  extended  also  to  such  other  , 
demesnes.  It  is  then  boldly  inferred,  we  cannot  account  for  the 
non-receipt  of  tithes.  We  might  retort  upon  them,  and  ask  how 
they  account  for  non-payment,  not  to  the  rector  only,  but  to  the 
vicar  also,  unless  upon  ground  either  of  property  in  the  tithes,  or 
of  legal  exemption.  But  let  us  examine  a  moment  whether  we  do 
not  sufficiently  account  for  the  non-receipt  of  the  tithes.  We  have 
before  proved  any  supposition  to  be  sufficient  which  is  consistent 
with  the  evidence,  and  not  inconsistent  with  law.  Suppose  then 
that  long  before  time  of  memory  the  abbey  obtained  a  grant  of 
the  manor  and  of  the  tithes  of  the  demesne  meadows ;  subsequent  to 
that,  suppose  they  obtained  a  grant  of  the  rectory.  The  portion 
most  unquestionably  would  not  have  merged,  or  been  united  with 
the  rectory,  but  would  have  remained  distinct  Suppose  then,  that 
after  the  acquisition  of  the  manor,  but  before  the  1st  of  i2. 1.  they 
had  granted  out  parcels  of  their  demesnes  together  with  the  tithes 
of  such  parts  of  them  as  lay  within  the  portion,  and  as  appurtenant ; 
suppose,  for  instance,  the  copyholds  (probably  the  earliest)  were  so 
granted ;  can  there  be  a  possible  doubt,  but  that  they  would  so  con- 
tinue at  this  day  ?  The  same  custom  which  has  confirmed  their 
estate  in  the  land,  would  confirm  with  it  their  estate  in  the  appur* 
tenances  {viz.)  the  tithes.  Suppose  then,  that  either  about  the  same 
time,  or  afterwards,  the  abbey  granted  in  like  manner  other  parts 
of  their  demesnes  for  lives,  or  for  years,  or  upon  any  other  cus-  [  1366  ] 
tomary  holdings ;  what  reason  is  there  why  the  tithes  of  these  parts: 
should  not  in  like  manner  continue  with  the  grantees  of  these  parts? 
Suppose  next,  the  abbey  to  lease  out  the  site  of  the  manor,  that  is, 
the  manor-farm  together  with  the  residue  of  the  demesnes,  and  the 
tithes  arising  on  such  of  them .  as  lay  within  the  portion,  these 
would  be  properly  enough  described  by  the  words  ofKellocK*s  lease, 
used  in  their  narrowest  and  most  popular  signification.  Nor  would 
it  be  necessary  to  except  those  tithes  which  had  immemorially  gone 
with  the  copyhold  and  other  customary  holdings.  All  this  is  sup« 
posable;  (lAyt  a  most  probable  course  of  events,^  and  perfectly  con^ 
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1792.     sistent  with  the  existing  muniments  of  the  abbey^  as  well  as  the 
evidence.    For  Ist,  the  copyholds  continue,  and  continue  to  yield 


V.  no  tithe  in  the  meadows,  either  to  the  rector  or  the  vicar.  2d,  The 
^^^'  same  is  the  case  as  to  such  leaseholds  of  the  meadow  as  are  not 
comprehended  within  KeUock^s  lease.  Sd,  It  is  the  same  also  with 
iRich  parts  of  the  meadows  ad  are  held  under  KeUocVs  lease,  which 
lease  (by  the  way)  most  evidently  shews  that  different  parts  of  the 
demesnes  had  been  granted  out  at  different  times.  4thf  The 
bailiff's  accounts  are  perfectly  consistent  with  these  su{^positi(»is. 
5th,  So  is  likewise  the  plaintiff's  newly-discovered  evidence.  What 
then  is  the  result?  It  necessarily  is,  that  the  tithes  of  these  de- 
mesne meadows  are  distinct  from  the  rectory  at  this  day,  and  still 
belong  to  the  several  grantees,  as  appurtenant  thereto^  and  belong 
to  them  as  portionbts.  / 

A  difficulty  however  is  suggested,  that  if  those  tithes  belong  to 
the  manor,  tlien  what  tithes  are  left  for  the  rector  ?  for  some  he 
certainly  appears  to  have  had.  I  answer,  the  portion  extended  to 
the  demesnes  only,  and  to  such  part  of  them  only  as  lay  under  the 
lapse  of  the  water* 

But  after  all,  the  portion  is  stated  only  for  the  sake  of  trutb, 
and  because  there  appeared  to  be  one,  and  the  defendant's  lands 
'  appeared  to  be  within  it ;  and  the  only  proof  of  the  existence  of 
the  tithes  is  the  very  same  evidence  which,  if  it  proves  their  ex- 
istence, proves  their  existence  as  a  portion.  But  take  it  any  way, 
the  defence  is  clear.  If  there  be  a  portion,  the  defendant's  lands 
are  either  within  it,  or  they  are  not.  If  they  are  within  it,  the 
tithes  are  his.  If  they  are  not  withm  it,  the  exemption  is  dear  by 
legal  prescription.  If  there  be  no  portion,  the  defence  is  the  same, 
and  for  the  same  reasons.  Nay,  even  if  tithes  exist  and  are  rec- 
[  1S67  ]  tonal,  under  this  evidence  they  must  be  held  to  have  always  gone 
to  the  copyholders  from  the  rector  with  their  land,  the  same  eccle- 
siastical person  having  always  been  both  rector  and  lord  of  the 
manor.  Besides  all  which,  these  are  predial  tithes,  the  subject 
therefore  of  an  action  at  law,  either  on  the  statute,  or  by  ejectment. 
There  is  no  possible  ground  therefore  on  which  the  plaintiff  can 
succeed  in  this  experiment. 

As  to  the  costs,  it  has  been  said,  we  ought  to  pay  for  our  double 

defence.    I  will  not  harass  the  court  with   repeating  arguments 

upon  that  head.     But  if  we  succeed,  we  shall  have  our  costs  of 

course,  because  they  were  never  yet  denied  to  a  defendant  on  the 

&ilure  of  a  bill  of  experiment. 

^bunemo-        Ijord  C.  J3.  — *  In  this  case  the  plaintiff  stands  upon  his  common 

ment  of^*    ^^  ^ght  of  rector.     The  defendant  has  shewn  the  rector  not  in 

^fbra      the  perception  of  ^11  the  tithes;  a  vicar  in  possession  of  some; 

nuiy,  if  be    tenants  of  the  site  of  a  manor  aud  certain  demtines  in  possession 
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of  others;  and  also  other  lands,  a  whole  floor,  payuig  none  at  all/    1792. 
The  inference  from  this  evidence  is,  that  the  rector's  right  is  very 
precarious.     That  being  so,  it  lets  in  every  reasonable  title  which         ▼. 
the  evidence  will  suppc^     A  portion  may  exist  against  him.     It      ^'^' 
is  also  true,  that  where  persons  derive  th^ir  title  to  exemption  from  deriTes  Ude 
spiritual  persons,  they  may  apply  it  to  prescription.     I  have  never  J^J^  ■?*■ 
thought  it  applicable  to  a  composition  real,   or  other  partici^ar  tons,  either 
title,  without  some  particular  evidence;  but  here  there  is  no  doubt;  ^j^J^^f 
they  might  have  prescribed  clearly.    The  question  then  is,  whether^  the  ezUt- 
a  mistaken  answer  shall  defeat  the  defendant  ?  But  the  court  has  ^^  *f 
frequently  gone  so  far  as  to  decide  against  the  plaintiff  where  the  tithes,  or 
evidence  for  the  defendant  is  clear,  though  his  defence  is  not  in  ^idtopJel 
&rm  correct,  (a)  acription, 

The  bill  therefore  must  be  dismissed,  and,  because  it  is  a  bill  of  »  case  the 
experiment,  with  costs.  5?"^  ^'^^ 

The  three  other  Barons  concurred.  rector's  bill 

with  costs, 
though  the  defence  be  not  stated  with  fomud  correctaass* 


P.  32  Geo.  III.     A.  D.  1792.     Scac.  C  1368  J 

Blacket  Bart.  v.  Langlands.    [MS.] 

This  was  a  bill  in  which  the  plaintiff  stated  himself  to  be  seised  ^C 
in  fee  of  the  rectory  impropriate  of  St.  John  otherwise  St.  John  Ixe  ^  pica, 
in  the  county  of  Northumberland^  and  to  be  entitled  to  the  tithes  of  *^*"8  •  ^^ 
corn  and  grain  arising  upon  certain  lands  situated  within  the  said  bill,  orer- 
rectory  called  CocklaWy  which  comprized  three  &rms  called  East  ^^?J^* 
Famiy    West  Fatm,   and  CocJclttw-hilUhead ;    that  the  defendants  answering 
were  the  occupiers  of  those  farms,  and  had  reaped  corn,  &c. :  that  *®'^Jf|i^ 
they  pretended,  that  they  paid  5/.  a  year  as  a  modus ;  but  the  the  plea, 
plaintiff  insisted  that  the  5/.  a  year  which  he  received,  was  not  a 
tnodnsj  but  a  quit-rent:  the  bill  therefore  prayed  an  account  of 
the  titlies,  and  that  the  defendants  might  pay  the  value  of  them. 

The  defendants,  as  to  so  much  of  the  said  bill  as  prayed  a  dis- 
covery, whether  they  had  not  some  and  what  quantity  of  com  and 
grain  on  their  lands,  and  what  were  the  values  thereof  in  the  re- 
spective years  mentioned  in  the  bill;  and  as  to  so  much  of  the 
bill  as  sought  a  payment  from  the  defendants,  of  the  several  tithes 
by  the  bill  demanded ;  pleaded  in  bar,  that  the  abbot  and  convent 
of  the  abbey  o{  Hexham  were  in  ancient  times  seised  to  them  and 
their  successors  of  all  the  tithes  of  com  and  grain  arising  upon 
certain  lands  within  the  said  rectory  called  Cocklaw^  consisting  of 


'    (a)  On  this  question,  see  WUffwt  t.  Hellaby,    2  Ves.  jun.  625.  infra  HSa     Barker  T«  JBarkerp 
5  ra.   357.    infia*     On  the  general  question,     Wightw.  398.  injra, 
3dqU  ?.  Airily  M9^  1174^    iSVmM.v,  Baketp 


▼. 

Langlandt^ 
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1792.  three  farms  (describing  them  as  in  the  bill) ;  that  upon  the  dissdtii* 
Slacken  ^^^  ^  ^^®  abbey  by  stat,  31  i/.  8.  the  said  tithes  were  vested  by 
the  said  statute  in  die  crown ;  that  queen  Elizabeth  by  her  letten 
patent  granted  {inter  al.)  all  the  said  tithes  to  sir  Christopher  Hattan 
.  knight ;  that  the  said  tithes  have  by  divers  mesne  assignments  been 
duly  conveyed  to  and  are  vested  in  John  Erringtan  ;  and  that  tb« 
said  John  Erringtan  being  so  seised  of  the  said  tithes^  and  being 
seised  of  the  said  farms  in  fee,  demised  the  said  fiirms  to  the  dden* 
dants  discharged  of  the  payment  of  the  tithes  of  com  and  grain. 
And  as  to  the  residue  of  the  bill,  the  defendants  answered  by  say- 
ing, that  they  did  not  know  whether  the  plaintiBf  was  seised  of  the 
rectory  impropriate  of  St  John  Lee  i  by  admitting,  that  the  lands 
in  question  were  within  the  parish  of  St.  John  Lee^  and  were*  in 
the  occupation  of  the  defendants  respectively  during  the  time 
[  1569  3  charged  in  the  bill ;  and  by  saying,  that  they  did  not  pretend,  that 
the  annual  payment  of  5/.  was  a  modusj  but  that  it  was  a  quit- 
rent. 

The  Solicitor-Generalj  Burton,  and  RomiUyj  contended,  that  this 
plea  was  bad  for  several  reasons,  which  they  mentioned;  and 
(among  others)  that  it  was  over-ruled  by  the  answer,  the  defend- 
ants having  answered  parts  of  the  bill  which  were  covered  by  the 
plea.  They  insisted,  that  the  plea  was  in  substance  a  plea  to  the 
whole  bill:  that  the  bill  prayed  no  relief,  but  payment  of  tith^; 
and  sought  no  discovery,  but  what  was  necessary  to  that  reli^: 
that  the  plea  being  to  every  part  of  the  relief  prayed  was  a  plea  in 
bar  to  the  whole  bill :  that  die  proper  kind  of  a  defence  for  a  plea 
Oiapman  was,  where  the  defendant  insisted  on  one  point,  as  a  bar  to  the 
1  Atk.  M.  plaintiff's  demand ;  but  here  the  defendants  put  other  &cts  in  issye 
by  their  answer ;  such  as,  whether  the  plaintiff  was  rector.  Gilbm 
Ch.  58. 

Abbot  for  the  defendants  said,  that  there  was  no  instance  of  a  plea 
being  over-ruled  because  it  did  not  cover  enough ;  and  that  was  in 
feet  the  objection  now  made. 

The  court  thought  that  there  was  great  weight  in  some  other 
objections  which  were  made  by  the  plaintiff's  counsel;  but  said, 
that  it  was  unnecessary  to  decide  on  those  objections,  because  the 
plea  was  clearly  over-ruled  by  the  answer ;  and  they  ordered  the 
plea  to  stand  for  an  answer,  with  liberty  to  except. 
N.B.  The  defendants  chose  rather  to  put  in  an  answer. 


P.  32  Geo.  III.    A.  D.  179«.    Scac. 

Scott  V.  Allgood  and  others.     [MS.] 
S.C.  The  original  bill  in  this  cause  was  filed  by  Dr.&o^  as  rector  of 
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die  defeiklants  for  an  accoant  and  payment  of  agistment-tithes ;      1/^2. 
stating  the  defendants  to  have  been  in  the  occupation  of  farms    ^  scott 
within  the  parish  of  the  different  denominations  mentioned  in  the 

The  defendants  by  their  answer  insisted  on  a  modus  in  lieu  of  ^^'^ 
agistment-tithe ;  and  they  filed  a  cross-bill  against  the  rector,  pray-  dent  farm 
ing  that  the  modus  might  be  established.     The  modus,  which  was  *^?^5  P*^ ^ 
stated  in  the  same  way  in  the  answer  to  the  original  bill  and  in  the  panchiai 
*  cross-bill,  was  thus  stated:  The  defendants  stated,  that  they  were  ^^^^ 
respectively  in  the  occupation  of  ancient  farms  (naming  them)  dus. 
within  the  parish  of  Simonbum:  that  the  parish  of  Simonburn  was     [1"*^  J 
divided  into  two  districts,  viz.  the  district  of  Simonbum^  and  the 
district  of  Bellingham  :  that  the  whole  of  the  district  oi  BeUingham 
consisted  of  ancient  farms ;  and  that  the  whole  of  the  district  of 
Simonbum  before  allotments  were  made  under  an  act  of  parliament 
for  inclosing  certain  moors  or  commons  within  the  district,  which 
act  is  particularly  mentioned  in  the  answer,  consisted  of  ancient 
fitrms  and  of  several  moors  or  commons  upon  which  the  tenants  or 
occupiers  of  the  said  ancient  farms  had  respectively  a  right  of  com- 
mon for  their  commonable  cattle,  as  appendant  or  appurtenant  to 
such  their  respective  farms :   that  from  time  immemorial  within 
and  throughout  the  whole  district  of  Simonbum^  and  within  and 
throughout  the  whole  district  of  BeUingham,  the  sum  of  \d.  for 
each  and  every  ancient  farm  (except  a  farm  called  Tukets,   for 
which  a  general  modus  in  lieu  of  all  tithes  was  paid)  within  the 
said  districts  had  been  and  then  was  ^annually  at  Easter  constantly 
and  invariably  paid  and  payable  by  the  owner  or  occupier  for  the 
time  being,  of  each  and  every  of  the  said  ancient  farms  and  the 
lands  and  grounds  thereto  respectively  belonging,  to  the  rector  of  ^^ 
the  said  parish  of  Simonbum  for  the  time  being,  in  lieu  and  full  sa- 
tisfaction of  the  tithes  of  all  grass  yearly  growing  and  renewing 
upon  the  said  ancient  farms  and  the  lands  and  grounds  thereto 
respectively  belonging,  whether  such  grass  was  cut  and  made  into 
hay,  or  agisted  by  barren  and  unprofitable  cattle. 

The  rector  by  his  answer  to  the  cross-bill  admitted  that  he  re- 
ceived the  sum  of  Id.  annually  from  the  plaintiffs  in  lieu  and  satis- 
faction of  all  tithe-hay  growing  on  the  farms  in  the  occupation  of 
the  plaintiffs. 

Burton^  Mitford^  and  Abbot,  for  the  rector,  insisted,  that  the 
modus  could  iiot  be  established  as  laid  in  the  cross-bill :  that  these 
being  moduses  which  were  to  cover  particular  farms,  the  plalntifi& 
ought  to  have  stated  the  boundaries  and  the  particular  quantities 
of  land  of  each  fiirm  which  they  alleged  were  covered  by  such 
moduses ;  whereas  here  they  bad  mierely  alleged^  that  they  were  in 
possesion  of  such  ancient  fiurms  (naming  them)  but  not  stating  the 

Vol.  IV.  H  ^ 
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quanti^  of  land  of  which  any  of  them  consisted  or  the  botmdaries 
of  any  of  them. 

The  SoUcitor-Generalj  HoUist,  and  Bomilh/,  admitted,  that  where 
a  bill  was  filed  to  establish  a  modus  for  a  particular  farm ;  it  ought 
to  state  the  quantity  and  limits  of  the  &rm ;  because  the  eSEs€i 
of  the  decree  establishing  such  a  modusi  would  be  to  exempt  those 
particular  lands  from  the  payment  of  tithes  in  kind:  but,  that  the 
modus  here  insisted  on  was  a  parochial  modus  for  every  ancieiit 
farm  throughout  the  parish,  and  a  decree  establishing  it  would  only 
establish  a  general  custom,  but  would  not  exempt  any  parttcolar 
lands:  and  the  occupier  of  lands  within  the  parish  who  would 
avail  himself  of  the  modus  must  shew  that  the  farm  he  occupied 
was  an  ancient  &rm,  and  of  what  lands,  it  consisted :  that  a  case 
perfecdy  analogous  to  this  was  that  of  a  bill  to  establish  u  modm 
for  every  ancient  orchard  or  garden  in  a  parish :  that  in  such  a  bill 
It  could  not  be  necessary  for  the  plainti£&  to  state  the  number  of 
acres  and  boundaries  of  their  own  orchards :  that  the  modus  being 
.for  all  orchards,  if  it  were  necessary  to  state  the  particular  bouor 
daries  of  any,  it  must  be  of  all  the  orchards  in  the  parish,  whidi 
it  would  be  impossible  for  the  plaintiff  to  do :  and  so  in  the  pre- 
sent case ;  the  modus  being  for  all  ancient  farms,  if  it  were  neoe»- 
sary  to  describe  any,  the  plaintiffs  must  describe  the  boundaries 
and  quantities  of  all  ancient  farms,  those  of  the  occupiers,  who  are 
not  before  the  courts  as  well  as  their  own:  that  the  court  had 
already  considered  this  modus  as  a  parochial  $Hodus  by  ordering  the 
cross-bills,  which  were  originally  three  in  number^  to  be  cmisoli- 
dated ;  for  if  they  were  to  be  considered  as  disdnct  &nn  moduseSf 
there  could  be  no  reason  for  consolidating  them,  and  the  plaintifi 
'in  some  of  them  w;ere  by  that  means  deprived  of  the  benefit  of  die 
testimony  of  the  plaintiffi  in  the  others  of  them,  who  might  liave 
been  witnesses ;  that  the  rector  admitted,  that  a  penny  was  payable 
by  each  fiirm  for  hay,  and  if  there  were  no  uncertainty  as  to  that, 
there  could  be  none  in  the  same  modus  extending  to  agistment, 
which  was  the  real  question  between  the  parties. 

Eyre  C.B.  —  This  is  not  a  parochial  modus,  nor  any  thing  like 
it.  It  is  essential  when  this  sort  of  modus  is  established,  that  the 
rector  should  know  what  are  the  particular  lands  covered  by  it 
He  will  not  know  where  to  resort  even  for  the  payment  of  the 
modus,  iin)ess  he  knows  what  lands  are  covered  by  it.  The  case  of 
orchards,  I  think,  does  not  assist  you.  It  is  true,  that  in  a  bill  lo 
establish  such  a  modus,  the  plainti£&  need  not  set  out  the  quaatities 
and  boundaries  of  their  ordbards :  but  that  is  very  different  fixnn 
an  ancient  farm.  The  name  of  an  orchard  is  in  the  nature  of  the 
.description  of  the  thing,  and  the  mere  in§p^ction  will  help  \o  asoer^ 
tain  what  is  au  ancient  orchard.    However,  though  it  be  inpioi* 
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Bible  to  establish  the  moduSf  as  laid  in  the  cross-bill,  which  is  an     1792. 
i^ph'cation  for  the  extraordinary  assistance  of  this  cpurt,  it  may  be       g^^ 
a  very  different  consideration,  whether  the  modus,  as  laid  in  the        ▼. 
answer,  may  not  afford  such  a  defence  as  should  prevent  the  plain-     '^ 
tiff  from  having  an  account  of  tfthes*  dariisofthe 

The  rest  of  the  court  were  of  the  same  opinion,  and  the  defend* 
ants  to  the  original  bill  proceeded  to  read  evidence  to  prove  the 
existence  of  the  moduses  o(  Id.  for  each  ancient  farm  for  bay  and 
agistment. 

A  bill  had  formerly  been  filed  by  Dr.  ScM  against  a  person  of 
lli<3  name  of  EUioi  for  agtstment-tithe,  and  Elliot  had  insisted  on  a 
k$odus  for  Id.  for  hay  and  agbUnent  for  the  ancient  (arm  which 
lie  occupied,  and  which  was  called  Houghton  Strotker.    In  that 
cause  a  person  of  the  name  c(  Pickering  had  been  examined  as  a 
witness,  and  Was  since  dead.     The  cross-bill  stated*  those  facts,  Whei«  a 
and  stated  the  evidence  which  Pickering  gave  in  that  cause,  and  ?*|J^f*^ 
interrogated  Dr.  Scott,  whether  Pickering  did  not  give  such  evi-  ttnctlyin^ 
dence.    Dr.  Scott  in  his  answer  said,  he  did  not  recollect  what  evi-  J^u^^^ 
dence  Pickeritig  gave,  and  for  the  particulars  of  it  referred  to  his  come  w  by 
deposition  taken  in  that  cause.    The  defendant's  counsel  having  f^rrSi^iu 
read  this  passage  in  Dr.  Scotfs  answer,  offered  the  deposition  of  the  defend- 
Pickering  in  evidence,  and  insisted  that  whatever  doubt  there  might  ^er. 
be  whether  it  would  be  evidence  otherwise,  Dr.  Scott  had  made  it 
evidence  by  referring  to  it  in  his  answer,  which  Was  the  same  thing, 
as  if  he  had  stiited  the  deposition  in  his  ansi^er ;  and  that  a  defend- 
ant by  referring  to  any  paper  tnakes  it  evidence ;  as,  when  he  re- 
fers to  the  answer  of  other  defendants. 

But  the  ik>urt  rgected  the  evidence ;  and  said,  tliat  the  modiis 
aet  up  by  BOiot  being  for  a  particular  farm,  which  was  not  in  the 
occupation  of  any  of  the  parties  in  this  suit,  could  not  be  evidence 
in  this  cause ;  and  that  Dr.  Scott  by  referring  to  it  in  his  answer 
did  not  make  it  evidence,  for  it  amounted  only  to'  saying,  that 
he  did  not  recollect  the  d^osition,  and  that  it  would  speak  for 
itself. 

The  further  hearing  of  the  cause  was  suspended  by  some  pro- 
posals for  a  compromise,  which  after  a  considerable  delay  were  not 
acceded  to.  In  the  mean  time  Ej/re^C.B.  was  created  Chief  Jus- 
tice of  the  Common  Pleas,  and  was  succeeded  as  Chief  Baron  by 
Sir  jf.  Macdonaldf  and  on  account  of  that  change  in  the  court  the 
cause  was  opened  again  in  Michaelmas  S4  Geo.  3.  as  if  it  had  never 
been  gone  into. 

The  Solicitor-O^ietal  {Mitford)  for  the  defendant  in  the  cross-  [  1S73  ] 
cause  insisted  that  the  cross-bill  ought  to  be  dismissed :  that  the 
moduses  insisted  on  were  alleged  by  the  bill  to  extend  to  all  ancient 
fiurms  within  the  parish  eltcept  a  &rm  called  ThketSf  for  which  was 
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1792.     made  an  ancient  pajrment  in  lieu  of  all  tithes,  and  except  two  fimns 

'   g^       in  the  hands  of  the  rector :  that  this  was  allied  rather  as  a  general 

▼.         custom  extending  throughout  the  parish,  than  as  a  prescription  for 

^'^f^'  each  particular  farm;  whereas  in  the  very  nature  of  payments 
in  lieu  of  tithes  for  ancient  forms,  they  must  be  prescriptions  for 
each  farm,  and  could  not  be  laid  as  a  general  custom :  that  there 
might  indeed  be  a  custom  for  every  householder  to  pay  such  a  sum 
in  lieu  of  a  particular  species  of  tithes,  or  there  might  be  a  custom 
for  a  garden-penny ;  but  not  for  every  farm  which  may  consist  of 
any  uncertain  quantity  of  land  :  that  there  might  indeed  be  a  modm 
for  a  park,  without  setdng  out  its  boundaries,  iRo,  Mr.  665.  because 
the  boundaries  of  a  park  are  always  known  and  ascertained,  and 
in  such  a  modusy  the  moment  the  park  is  dispaiiLed,  the  modus  is 
gone,  unless  the  owner  had  prescribed  for  a  certain  quantity  of 
SngnSse,  ground,'  1  Bo.  Jbr.  657. :  that  if  there  could  be  such  a  modus  laid 
as  a  general  custom  extending  throughout  the  parish ;  yet  the 
boundaries  of  each  farm  ought  to  be  set  out  in  order  that  the.  par- 
son may  know  where  he  is  to  resort  for  his  penny;  it  ought  to 
be  ascertained  with  certainty  in  the  pleadings  what  the  lands  are 
to  which  the  ancient  payment  relates :  that  in  the  case  of  lord  Ai- 
•■prmisTi.  got,  a  bill  for  tithes  being  filed  against  lord  Bagotf  he  by  his  answ^ 
set  up  &rm  moduses^  alleging  that  the  &rms  in  the  occupation  of 
A.f  B.t  C,  D.,  &c.,  were  covered  by  moduses  /  and  then  he  set 
out  in  a  schedule  a  description  of  all  the  particular  closes  of  whicfa 
each  of  those  farms  consisted :  it  was  objected,  that  those  de- 
scriptions ought. to  have  been  set  out  in  the  body  of  the  answer; 
but  the  court  held,  that  it  was  sufficient  to  set  them  out  in  the 
schedule:  but  it  never  was  conceived  that  the  setting  them  out 
either  in  the  answer  or  the  schedule  could  have  been  dispensed 
^         with. 

N.B.  Immediately  after  the  Solicitor  General's  argument,  this 
cause  was  compromised.  The  terms  of  the  compromise  were^  that 
both  biUs  should  be  dismissed;  that  the  rector's  costs  should  be 
paid  by  the  parishioners ;  and  agistment-tithe  should  not  be  de- 
manded in  future. 


[  1874  ]  P.  32  Geo.  III.    A.D.  1792-    Scac. 

Lygon  y.  Bowman.     [1  Anstr.  1.] 

A  Bill  had  been  filed  by  the  defendants  against  the  present 
plaintifis  for  tithes,  describing  themselves  to  be  impropriators 
of  the  rectory  of  the'  parish.  The  answer  denied  their  title  as 
impropriators. 

The  present  was  a  cross-bill,  to  obtain  a  discover^'  of  the  title 
of  the  defendants  to  the  rectory,  and  praying  a  prbductibn  of  (be 
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title-deeds,  &c.;  and  particularly  to  have  a  discovery  of  the  title      1793. 
of  tlie  defendants  to  agistment-tithe ;    and  whether  the  former      . 
occupiers  of  the  lands  of  the  plaintifis  had  ever  paid  that  species         ▼. 

of  tithe.  Bowmtm. 

The  defendants  demurred  to  the  discovery  sought ;  and  put  in 
an  answer,  insisting  that  they  were  rightfully  entitled  to,  and  in 
possession  of  the  rectory. 

Burton  and  Bichardsy  in  support  of  the  demurrer,  argued,  that 
the  plaintiffs  had  shewn  no  title  to  have  the  discovery  prayed ;  the 
defendants  being  in  possession,  the  court  cannot  compel  them  to 
prove  their  title  to  the  rectory.     The  plaintiffs  do  not  even  set  up 
a  counter  claim  to  it,  or  pretend  that  any  other  is  better  entitled. 
In  the  case  of  Selby  v.  Selbyy  last  term,  the  Lotd  Chancellour  ex- 
pressed a  strong  inclination  to  admit  a  demurrer  to  a  bill,  prajring  Ademurrer 
discovery  of  the  title  under  which  the  defendant  meant  to  support  a  enmMXi 
his  claim,  an  ejectment  having  been  brought  by  him  against  the  ^g^^ 
plaintiff  in  equity,  who  was  tenant  in  possession  of  the  premises;  tiMnciflr's 
but  the  demurrer  was  bad  on  a  ground  of  form  (a);  an  amendment  ^^  S^ 
was  allowed,  and  is  not  yet  decided.  th*  title  » 

The  present  case  is  much  more  strong;  here  the  discovery  is  ™* "»"■»•• 
sought  against  the  person  in  possession. 

Lord  Chief  Baron  Eyre.  —  Certainly  there  can  be  no  discovery, 
if  it  is  prayed  by  the  farmer  merely  to  have  a  pretext  for  with- 
holding his  tithes  altogether,  till  the  impropriator  shall  prove  every 
item  of  his  demand. 

Abbot i  for  the  plain tiii^  took  several  objections  to  the  demurrer.  [  1375  j 
In  form  it  is  over-ruled  by  the  answer ;  the  demurrer  is  to  the  dis- 
covery of  the  title,  and  the  answer  avers  the  goodness  of  the  title. 
Amendments  of  demurrers  are  rarely,  if  at  all,  granted,  and  are 
quite  out  of  the  usual  practice  of  the  court '  It  is  also  bad  in  sub- 
stance. By  the  original  bill  and  answer  the  title  is  in  issue  between 
die  parties,  and  therefore  on  a  cross-bill  the  plaintiffs  have  a  right 
to  a  discovery  of  it.  Doble  v.  Potman^  Hardr.  160.  Even  by  oii-  SupmSic 
ginal  bill  they  would  have  been  entitled  to  it  in  this  case  r  Heath'- 
cotev.  Fleety2  Venu  442.  Morse  \.  Buckworth^  ibid.  449.  Brere^ 
ton  V.  Gamuly  2Atk.  241.  Metcalfv.  Harvey^  1  Vez.  249.  Mood- 
alay  v.  The  East  India  Company^  1  Bro.  Rep.  4/1.  From  these 
cases  it  appears  that  a  party  sued,  or  likely  to  be  so,  is  entitled  to 
pray  a  discovery  whether  the  party  suing,  or  any  otlier,  has  the  right 
to  the  subject  in  dispute. 

At  all  events,  the  plaintiffs  are  entitled  to  a  discovery  whether 
any  payment  of  agistment-tithe  was  ever  made  by  the  occupiers  of 


(«)  They  stated,  that  in  that  caie  the  Lord    have  done  to.     See  the  Mine  case  again  beTora 
CSiancellour    liad   permitted    the    defendant   to    the  court,  4  Bro.  Ch.  Rep.  1  !• 
amend  the  demurrer;  but  hi  does  not  seem  lo 
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1 79?«     the  knds  now  held  by  them ;  a  demurrer  coreriiig  too  mqdi  it  bad 

▼.  BurUmj  in  reply.— The  answer  does  not  over-rule  the  demurrer. 

The  discovery  prayed  aud  demurred  to  is  of  the  particular  nature  of 
the  defendant's  tide ;  the  answer  only  avers  that  they  have  a  titles 
that  they  are  lawfully  seized,  without  saying  how. 

In  the  case  before  Lord  Hardwicke^  MeUai^y.  Htxroey^  the  dis- 
covery was  sought)  for  the  purpose  of  defending  the  possession ;  here 
to  disturb  it«  In  all  the  other  cases  the  party  praying  the  discovery 
had  some  interest  in  the  subject  of  it ;  here  none  is  pretended. 

If  there  is  any  slip  in  the  form  of  the  demurrer,  it  is  open  to  the 
defendants  to  demur  ore  tenus  on  payment  of  costs,  or  the  court  may 
grant  an  amendment  It  would  be  an  extreme  hardship  if,  4)y  a 
slip  of  this  kind,  a  party  were  obliged  to  dbcover  the  whole  of  his 
tide,  and  set  forth  his  deeds,  as  is  here  also  prayed ;  and  so  to  ex- 
pose himself  to  the  attacks  both  of  the  plaintifik  and  of  every  other 
person. 

Eyre  C.  B. — A  demurrer  ore  tenus  is  only  allowed  upon  new 
grounds,  not  where  a  demurrer  in  paper,  on  the  same  poitit^  has  al- 
ready been  over-ruled. 
Where,  in        If  there  were  merits,  one  would  be  inclined  to  allow  an  amend-. 
'3£  Sb     nient;  but  what  rational  objection  can  the  defendants  have  to  say 
titl«  to  the    what  is  the  nature  of  their  tide,  when  they  must  prove  it  in  the 

rectofTiiin      ^i  *> 

ianit,  to  •     Other  cause  r 

€to«.biU  # jt  js  difficult  to  draw  a  line  in  what  cases  a  discov^  ought  to 

diMomyof  be  granted;  as  where  the  tenant  is  fearful  of  being  harassed  by 
the  tide,  the  different  claimants  of  the  impropriation.  Here  the  title  is  put  m 
not  demur,  issuc  by  the  original  suit,  and  therefore  the  plaintifisare  entitled  to 
c^NM^  "fa  ^^^^  ^  discovery  of  the  nature  of  it.  But  the  court  will  exercise 
Mt  up.  their  discretion  in  allowing  the  plaintifis  to  search  into  the  title  any 
[1876  ]  further  than  for  the  purposes  of  the  suit. 

The  rule  laid  down  by  Lord  Hardwicke  goes  very  fiur ;  and  I 
should  not  be  inclined  to  follow  it  to  that  extent  wJithoa(  examin- 
ing further  into  the  authority  of  the  decision.  But  ber^  the  de- 
murrer is  bad  upon  other  grounds,  and  it  is  unnecessary  tp  go  into 
that  question. 

Thompson  B« — The  demurrer  is  bad,  as  covering  too  much..  The 
defendants  are  bound  to  set  forth,  whether  any  payn^ents  of  agist* 
mentptitbe  have  been  made  by  the  predecessors  pf  the  pl^^M^s  in 
their  &rms. 

The  demurrer  was  over-ruled. 
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Oliver  v.  BakeweU  and  others.    [MS.] 


Oliver 

V. 


The  plaintiff/  as  rector  ofSwepstotiy  filed  his  bill  against  fi&een  g^^*^"^' 
defendants  occupiers  of  land  within  the  parish,  for  an  account  and  Anstr.  82, 
payment  of  tithes,  as  to  some  of  the  defendants  from  1st  January ^  rfof ''*"* 
and  as  to  others  from  the  5th  of  April  1791  ;  and  the  bill  alleged,  Haywood  ' 
that  the  defendants  pretended,  that  their  lands  were  exempt  from  j"^  otbm. 
the*  payment  of  tithes,  or  that  some  modus  or  tnoduses  had  been  temmce  for 
payable  for  time  immemorial  in  lieu  of  tithes  within  the  parish ;  ^^^^ 
whereas  the  plaintiff  charged  the  contrary  of  such  pretences  to  be  jointijra 
true;   and,  that  tithes  were  payable  for  all  the  tithable  matters  ^*jl2J^^' 
arising  on  the  defendants  lands  during  the  times  aforesaid.     The  anddefend- 
bill  also  alleged,  that  the  defendants  pretended,  that  an  agreement  demiu^  a 
had  been  entered  into  between  them  and  the  plaintiff  to  pay  him  a  ^^."^^g 
composition  in  lieu  of  tithes,  but  that  in  £ict  no  such  composition  of  anagm- 
had  been  entered  into,  and  that  the  plaintiff  had  given  the  defend-  °^*®^ 
ants  respectively  six  months  notice  in  writing  that  he  would  take  ManteU  v. 
his  tithes  in  kind,  as  to  some  of  the  defendants  from  the  Ist  of  Jam^-  -^^'J* 

t      f  1/94,  tiie 

an/f  and  as  to  others  from  the  5th  of  April  1791 ;  and  the  bill  courtof 
charged,  that  the  defendants  had  entered  into  some  agreement  to  '^^!^|^^ 
resist  the  plaintiff's  demand  of  tithes,  and  jointly  to  contribute  to  'demurrer 
the  expence  of  defending  any  action  or  suit  which  might  be  com-  ^jj^  i,^ 
menced  by  him  for  the  recovery  of  them.  "  upon  the 

The  defendants,  as  to  so  much  of  the  bill  as  sought  a  discovery  JjJ^  ^^  ^ 
from  them  whether  they  had  not  entered  into  some  and  what^ree-  ^^  the  cm 
ment  to  resist  the  plaintiff^s  demand  of  the  tithes  in  the  bill  men-  of  Loiukm 
tioned,  or  to  pay  jointly,  or  to  contribute  to,  the  expence  of  any  ▼•  .Ainriey, 
action  or  suit  which  might  be  commenced  by  the  plaintiff  for  tlie  Eyre  C.b! 
recovery  of  the  said  tithes,  demurred;  and  for  cause  of  demurrer  ^^^^ 
shewed,  that  the  same  was  a  matter  touching  which  the  defendants  SoheweU^  U 
ought  not  to-be  compelled  by  a  court  of  Equity  to  make  any  dis-  ^  ^?di« 
covery;  inasmuch  as  a  discovery  of  such  a  matter  might  tend  to  covery  there 
charge  the  defendants  criminally.     As  to  the  rest  of  the  bill  the  j^JJ^J^Ji? 
defendants  answered.  and  ibr  thai 

*  Burton  andHoUist  for  the  defendants  admitted,that  where  several  S^JU^,^ 
persons  have  one  common  right,  it  is  not  illegal  for  them  to  con-  .^»  pn>- 
tribute  jointly  to  the  expence  of  any  suit  in  which  that  right  comes  i^wed*" 
in  question.     But  they  contended,  that  the  defendants  had  not  in  ^[1382 
this  cause  any  common  right  which  they  could  defend.     Every  de- 
fendant might  have  a  different  ground  of  defence ;  one  might  avail 
himself  of  an  exemption  from  payment  of  tithes ;  another  of  a  pa- 
rochial modus ;  and  a  third  of  a  composition ;  in  which  case  it 
would  be  illegal  for  their  ta  contribute  jointly  to  those  different  de- 
fences :  that  the  bill  in  this  case  proceeded  upon  the  idea  of  the 
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I 

1 799.     defendants  ha>ang  different  defences ;  for  that  the  pkantiff  had  givw 

^.^^      different  notices  to  put  an  end  to  compositions  at  different  times  s 

y-        that  the  defendants  must  have  either  dififerent  defences,  or  the  same 

^^  '  defence:  if  different,  the  discovery  would  subject  them  to  penalties: 
if  tlie  same,  the  discovery  was  immaterial :  in  either  case  therefore 
it  ought  not  to  be  made. 

Partridge  and  RomUly  for  the  plaintiff  argued,  that  it  was  l^al 
for  persons  to  contribute  jointly,  not  merely  to  defend,  but  even 
to  commence  suits  to  establish  or  maintain  any  right  which  they 
claimed  in  common,  as  was  decided  in  Lord  Hcmardj  v.  BeU^  Hob^ 

aupim  1351.  91.  Br.  Maintenance^ pl.^l.  1  Hawk.  P.  C  25 1 .  Poits  v.  Dtarant : 
that  the  occupiers  of  land  in  a  parish  had  a  common  interest  to  re- 
sist the  rector's  establishing  his  right  to  tithes:  that  it  was  only  on 
the  ground  of  their  having  such  a  common  interest,  that  a  parson 
could  join  several  occupiers  of  land  as  co-defendants  in  a  bill ;  and 
that  if  they  had  not  such  a  common  interest,  which  they  might 
jointly  contribute  to  maintain,  the  defendants  would  have  a  much 
better  ground  of  demurrer  than  that  which  they  had  put  on  the  re- 
cord, namely,  that  the  plaintiff  had  joined  several  matters,  which 
conceited  only  some  of  the  defendants,  in  the  same  bill,  Sharp  v. 
Carter^  3  P.  Wms.  SI 5:  that  if  the  defendants  had  one  common  in- 
terest, it  would  not  be  maintenance  for  them  to  contribute  jointly 
to  each  other's  defence,  though  they  might  likewise  have  distinct 
defences :  that  the  discovery  being  immaterial  was  no  ground  of 
demurrer,  but  of  a  reference  for  impertinence,  but  that  in  fiict  the 
discovery  was  not  immaterial,  and  might  have  great  weight  with 
the  court  hereafter  as  to  the  costs  of  the  suit. 

The  court,  {Eyre  C.  B,  being  absent)  without  calling  on  the  d&> 
fendants'  counsel  to  reply,  allowed  the  demurrer,  (a) 


[  1S8S  ]  M.  S3  Geo.  III.    A.  D.  1792-     Scac. 

Wools  V.  Walleii/.    [\  Anstr.  100.] 

laabUlfor  On  exceptions  taken  to  the  answer,  it  appeai-ed  tliat  this  bill 

^ue°c§''  was  for  tithes,  and  prayed  an  account  of  the  single  value  of  the  Uthes, 

tithes,  it  is  and  that  the  defendant  might  be  decreed  to  pay  such  single  value, 

^'IS^T'  "^"^  ^*^  "^^  expressly  waive  the  penalty ;  and  on  this  ground, 

pressly  to  Alexander  argued,  that  the  defendant  was  not  bound  to  discover 

treWe  value.  "P^'^  ^^^^  ^^^  ^  ^^  ^^^  thereby  subjecting  himself  to  the  penalty 
at  law,  the  plaintiff  not  having  waived  the  treble  value,  although 
he  only  seeks  the  single  value  from  this  court,  which  is  the  same 


(a)  Hotham  B.    **  Either  the  combination  is  very  is  useless  and  impertinent ;   and  therefore 

criminal  or  it  is  not ;  if  it  is,  then  the  discovery  the  demurrer  must  on  dtber  ground  be  allowid. 

cannot  be  granted,  as  subjecting  the  defendants  Anstr.  S3, 
to  a  penal^ :  if  it  is  not  criminal^  then  tlie  disco- 


WooU 


CASES.  1S8S 

as  an  account  <^  tithes  «imp1y.    The  constant  practice  id  to  waive     1793. 
it  expressly;   and  the  case  in  Bwrih.  193. (/7)  must  ther^ore  be  a 
mistake^  for  it  supposes  this  practice  antiquated. 

Hart^  contra^  contended  that  the  prayer  of  the  single  value  was      ^*^' 
in  fact  an  offer  to  accept  that,  and  therefore  a  waiver  of  the  penalty, 
and  relied  on  Bunb.  193. 

The  court  were  of  that  opinion ;  for  a  waiver  in  equity  is  no  bar 
at  law,  but  only  a  ground  for  the  interposition  of  the  courts  of 
Equity;  and  an  injunction  would  be  granted  against  suing  for 
the  penalty,  as  well  upon  this  implied  waiver,  as  upon  the  most 
express. 


P.  33  Geo.  HI.    A.  D.  1793.    B.  R. 

Mitchell  V.  WaUcer.     [5  Term  Rep.  260.] 

Debt   for  not  setting  out  tithes  under  the  2&3  J5d6.  c.  13.  In  debt  oo 
The  declaration  stated  that  the  plaintiff  was  rector  of  the  parish  ^,  13,  f^ 
of  Thomhill^  and  as  such  was  entitled  to  all  manner  of  Uthe  with-  ^'^  ■ettmg 
in  the  same,  except,  &c«  and  that  the  defendant' on  1st  January  where  the 
1791  occupied  twenty-two   acres  of  land  called  Headfield  Closes  ^^^J?^^ 
witliin  the  said  parish,  and  that  the  tithes  of  corn  and  grain  yearly  uiey  were 
arising  from  the  said  land  of  the  defendant's  within  forty  years  ^'^^^^ 
next  before  the  making  of  a  certain  act  of  parliament  made  in  the  before  the 
2  &  3  Ed.  6.  entided  "  an  act  for  payment  of  tithes,"  and  then,  were  ^Jl^lj^j. 
of  right  yielded  and  payable,  and  yielded  and  paid,  to  the  rector  of  c? and  pay- 
the  said  parish,  &c.  and  that  the  defendant  being  so  occupier,  and  y\^^  ^^ 
the  plaintiff  so  being  rector,  &c#  he  the  defendant  on  1st  November  i»id,  en- 
*  1791  ploughed  his  said  land  and  sowed  the  same  with  corn,  &c.  t^Hand 
and  afterwards,  &c.  reaped,  &c.  the  tithe  of  all  which  com,  &c.  ^^  alwax* 
did  of  right  belong  and  appertain  to  the  plaintiff  as  rector  as  afure-  membered 
said,  and  of  right  ought  to  have  been  separated  from  the  other  nine  ^^*!f    , 
parts  thereof,  and  to  have  been  yielded  and  paid  to  him  ;  yet  the  hadnerer 
defendant  well  knowing  the  premises,  but  not  refirardiufir  the  sta-  7'***^  ^'^" 
tute,  &c.  did  not  justly  divide,  &c.  the  tenth  part  of  the  said  corn,  paid  anj 
&c.  but  took  and  carried  away  all  the  said  com,  &c.  before  it  was  g,^^^ 
divided,  &c.  contrary  to  th»  statute;  the  declaration  then  alleged  defeat  the 
the  value  of  the  tithe  taken  away  to  be  4/.  85.    and  demanded  •?*? 004  -1 
treble  the  value.     The  defendant  pleaded  nil  debet^  on  which  issue 
was  joined. 

This  cause  was  tried  at  the  last  York  assizes  before  BuUer  J.,  when 

it  appeared  that  the  land  in  question,  which  was  within  the  parish, 

as  far  back  as  any  witness  knew,  had  been  in  grass,  and  had  been 

ploughed  for  the  first  time  within  their  knowledge  in  1791 ;  and  no 

.  evidence  wfis  given  of  its  ever  having  paid  tithe* 

(a)  AUorney»G€n§rtU  r,  VinafU* 


Waiker. 
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1793.  The  statute  2ScS  Ed.  6.  c.  13.  enacts,  <<  That  every  of  the  king^s 
j£l^j^  ^*  subjects  shall  from  henceforth  truly  and  justly,  without  fraud  or 
▼•  ^^  guile,  divide,  set  out,  yield,  and  pay,  all  manner  of  their  predial 
^^  tithes  in  their  proper  kind  as  they  arise  and  happen,  in  such 
^^  manner  and  form  as  hdth  been  of  right  yielded  and  paid  within 
"  forty  years  next  before  the  making  of  this  act,  or  of  right  or  cus- 
*^  tom  ought  to  have  been  paid ;  and  that  no  person  shall  from 
^  henceforth  take  or  carry  away  any  such  or  like  tithes  which 
^<  have  been  yielded  or  paid  within  the  said  for^  years,  or  of  right 
«  ought  to  have  been  paid  in  the  place  or  places  tithable  of  the  same, 
*^  before  he  hath  justly  divided  or  set  forth  for  the  tithe  thereof  the 
*^  tenth  part  of  the  same,  &c.  under  the  pain  of  forfeiture  of  treble 
**  value  of  the  tithes  so  taken  or  carried  away." 

Chambre  for  the  defendant  contended  at  the  trial  that  the  jury 
were  bound  to  find  for  him,  unless  they  found  that  tithes  had  actu- 
ally been  paid  in  respect  of  this  land  within  forty  years  before  the 
statute,  of  which  there  was  no  evidence :  on  the  contrary  the  evi- 
dence given  rather  went  to  rebut  such  a  presumption,  and  was  suf- 
ficient to  warrant  the  jury  in  presuming  a  grant  in  favour  of  the 
defendant.  A  verdict  however  was  given  by  the  learned  judge's 
direction  for  the  plaintiff,  with  liber^  to  the  defendant  to  move  to 
enter  a  non-suit,  if  the  court  should  think  the  evidence  insufficient 
to  support  the  action. 

A  rule  having  since  been  obtained  to  enter  a  non-suit, 
C  1385  ]  Law  now  shewed  cause  against  it.  —  There  is  no  case  wherein 
it  has  been  held  necessary  to  prove  that  the  lands  had  paid  tithe 
within  forty  years  next  before  the  statute  of  Ed,  6.  in  order  to  main- 
tain such  an*action  as  the  present.  Lord  Coke^  2  Inst.  64<9,  650. 
treating  of  this  branch  of  the  statute,  takes  no  notice  of  it.  The 
presumption  of  law  is  that  all  land  is  tithable;*  and  the  onmtX 
proving  an  eicemption  in  favour  of  any  particular  land  lies  on  the 
party  claiming  it:  nor  has  it  ever  been  held  sufficient  to  shew  that 
the  land  has  not  paid  tithe  before  within  living  memory ;  though 
that  sort  of  evidence  may  be  applicable  to  identify  lands  in  old 
deeds  which  were  discharged  of  tithe  by  some  legal  exemption; 
but  here  no  such  evidence  was  given.  He  was  then  stopped  by  the 
I  court,  as  were  also 

Cockell  Serjeant,  and  Lambe^  on  the  same  side. 
Chambre  and  Wood  contra.  The  objection  that  there  was  not 
sufficient  evidence  to  support  the  action  is  decisive;  1st,  on  the 
words  of  the  statute ;  2dly,  on  the  authority  of  cases ;  and  thirdly,  on 
the  presumption  of  a  grant.  1.  The  wot'ds  of  the  statute  are  ex- 
press that  no  person  shall  take  away  the  predial  tithe  whidi  hath 
been  yielded  or  paid  or  ought  to  have  been  paid  within  forty  years 
next  before  the  making  of  the  act,  &c.    The  penalty  is  confined  in 
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terms  to  such  cases :  and  if  it  is  to  be  extended  to  all  tithe,  whether     1793. 
paid  or  payable  within  forty  yeavs  hext  before  the  statute  or  not,     uiukeU 
those  words  will  be  rendered  nugatory.  Now  there  was  not  even  the        ▼. 
slightest  evidence  offered  to  shew  that  this  land  had  paid  tithes     ^^'^^* 
within  the  forty  years.    There  can  be  no  presumption  of  law  in 
this  case,  because  this  is  not  an  action  for  any  common  law  right 
but  for  a  penalty  under  a  statute,  within  the  precise  words  of  which 
the  party  seeking  to  recover  such  penalty  must  bring  his  case. 
The  statute  expressly  confines  the  penalty  to  cases  in  which  such, 
I.  e,  predial,  tithes  had  been  paid  or  ought  to  have  been  paid  within 
forty  years  before.     But  however  the  presumption  may  be  in  ordi- 
nary cases,  the  evidence  given  in  this  case  affords  a  strong  pre- 
sumption against  the  plaintiff;  for  it  goes  to  prove  that  the  land 
had  always  been  in  pasture,  and,  consequently,  could  not  have  paid 
predial  tithe  at  any  time  before.     And  though  this  evidence  might 
not  be  sufficient  to  exempt  the  lands  from  payment  of  tithes  alto- 
gether, yet  it  is  a  sufficient  defence  in  this  action  on  a  penal  statute ; 
and  the  plaintiff  may  still  sue  in  the  spiritual  court     But  2dly, 
the  case  oiLard  Mansfield  v.  Clarke^  M.  9  G.  3.  C.  B.  is  decisive  diat  *"P^  ^* 
some  evidence  of  payment  having  been  made  within  forty  years 
next  before  the  sjtatute  is  necessary.     The  court  there  granted  a  new  [  1386  3 
trial  for  the  defect  of  such  evidence  for  the  plaintiff.     In  the  argu- 
ment of  that  case  was  cited  another  o{  Adenbrooke  v.  Stokes^  tried 
before  Lord  Ch.  J.  WiUes  at  Stafford  assizes  1745,  which  was  a 
similar  action  on  the  statute  2 &  3  Ed. 6.  for  subtraction  of  tithes; 
where  the  learned  judge  nonsuited  the  plaintiff  for  not  proving 
pajrment  of  tithes  within  forty  years  before  the  action,  in  analogy 
to  the  limitation  of  time  in  the  statute.    And  that  decision  was  cited 
by  Mr.  Wilbraham  before  Lord  Hardwicke  in  the  case  oiBoiherham 
V.  Fanshtca)^  and  approved  by  the  court.     3dly,  The  nonpayment  Vidt  supra 
of  tithes  within  memory  was  evidence  of  a  grant  of  the  tithes.    It  ^^ 
was  so  considered  in  the  case  oiLord  Mansfield  v.  Clarke. 

The  Court  wished  the  question  to  be  put  upon  the  record  if  the 
defendant's  counsel  thought  it  with  his  client;  but  the  other  side 
objected  on  account  of  the  expence. 

Lord  Kenyon  Ch.  J.  —  Since  it  is  necessary  for  us  to  give  our 
opinion,  I  confess  my  inclination  is  strongly  in  support  of  the 
action;  for  though  the  defendant's  argument  would  have  great 
weight  if  we  were  now  to  decide  on  the  statute  of  Ed.  6.  for  the  • 
first  time,  yet  the  usage  has  con^antly  been  against  the  necessity 
of  the  proof  contended  for  by  the  defendant  under  the  statute.  And- 
I  remember  many  actions  tried,  where  the  lands  in  respect  of  which 
the  tithes  were  claimed  were  lately  inclosed,  and  where  the  same 
objection,  had  it  been  available,  must  have  prevailed,  but  the  plain- 
tjffi  recovered  in  all  of  them.     The  statute  of  Ed.  6.  was  passed 
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179S.  soon  oiler  tlie  dissolution  of  the  religious  houses  in  this  kingdom) 
"nrrr*  before  which  time  the  tithes  were  in  the  hands  of  religious  men, 
T.  and  tlie  usual  remedy  for  the  subtraction  of  them  was  in  the  eccle- 
Walktar.  siastical  courts.  But  when  tithes  became  lay  fees,  it  was  thought 
necessary  to  provide  a  remedy  for  such  injuries  in  the  temporal 
courts,  and  therefore  the  statute  was  passed  for  that  purpose.  Now 
it  is  not  disputed  but  that  these  lands  are  tithable,  and  that  payment 
may  be  enforced  by  a  more  extensive  mode  of  proceeding.  Lay- 
men cannot  prescribe  in  a  non  decimando.  The  non-payment  of 
tithe  of  itself  signifies  nothing;  tithe  is  every  day  ckdmed  for  lands 
inclosed  out  of  wastes  which  never  paid  tithe  before*  The  only 
objection  then  is  to  the  form  of  the  action,  w:hich  I  do  not  tliink  well 
founded.  The  words  of  the  statute  extend  to  tithe  paid,  ^^  or  which 
of  right  or  custom  ought  to  have  been  paid.''  Now  what  ground 
have  we  for  saying  that  tithe  ought  not  to  have  been  paid  here? 
[  1387  3  The  presumption  of  bw  is  in  favour  of  the  rector.  And  I  never 
heard  that  a  different  sort  of  proof  of  title  was  required  in  this 
from  any  other  form  of  proceeding  for  the  recovery  of  tithes. 
Mr.  Justice  Yates  in  a  case,  the  name  of  which  I  think  was  Kynaston 
V.  Dickson^  thought  the  same  evidence  applicable  in  this  as  in  any 
other  case.  In  the  case  cited  of  Lord  Manf/leld  v.  Clarke  the  de- 
claration was  drawn  differently  from  the  present;  for  there  it. was 
only  stated  that  the  tithes  had  been  paid  within  forty  years  before 
the  statute;  the  court  went  on  that  distinction;  and  they  ordered 
the  declaration  to  be  amended  before  the  second  trial,  and  the  word 
**  payable"  to  be  inserted. 

BuUer  J. — With  respect  to  the  presumption  of  a  grant  in  favour 
of  the  defendant,  I  thought  I  could  not  leave  that  question  to  the 
jury  without  some  evidence  to  support  it,  and  here  was  none.  If 
indeed  it  had  appeared  that  this  land  had  been  ploughed  before,  and 
yet  no  tithes  had  been  exacted  for  it,  that  might  have  afforded 
some  ground  for  such  a  presumption :  and  according  to  my  note  of 
the  case  of  Lord  Mansfield  v.  Clarke  [which  Mr.  Justice  Btdler  here 
read ;  but  tlie  note  cited  at  the  bar  differed  in  the  respect  alluded 
to],  great  stress  was  laid  upon  that  circumstance  by  Lord  Ch. 
J.  iVilmot^  for  he  said,  '*  if  it  appear  that  this  land  has  never  paid 
and  has  been  constantly  ploughed,  it  will  be  open  to  presumption 
of  a  grant"  But  he  thought  that  the  onus  of  proving  the  exemp- 
tion lay  with  the  defendant. 

The  other  judges  concurring,  rule  discharged,     {a) 

(a)  See  Sir  If.  GmUim*s  note  to  Lord  Manffieid  ▼.  CJarkCf  tupra  950. 
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Tr.  S3  Geo.  III.     A.  D.  1793.     Scac.  ^?^^* 

Riddle  V.  White    [MS.]  ^ 

The  bill  stated,  that  the  plaintiff  is  the  impropriator,  and  en-      ^^^^*^ 
titled  to  all  the  tithes  arising  within  the  parish  oi  Lanche$ter  in  the  ^^n^r.  ssi. 
county  of  DurJiam :  ^  tmng 

That  by  an  act  passed  1 3  G.  3.  entitled,  ^^  An  act  for  dividing  the  end  of 
and  inclosing  certain  moors,  commons,  or  tracts  of  waste  lands,  •nincloring 
within  the  parish  and  manor  of  Lanchester^^  it  was  enacted,  that  the  ing  the 
commissioners  therein  named  should,  after  setting  out  thirty  acres  of  "****•  ®^ 
the  said  land  to  the  curate  of  Latley^  and  other  portions  of  land  for  parties  to 
the  purposes  therein  mentioned,  let  out  the  residue  of  the  said  ^^^^ 
land  (except  so  much  thereof  as  was  therein-after  directed  to  be  Mve  the 
*sold  for  defraying  the  expences  of  obtaining  the  said  act,  and  other  ^^^  ^^ 
purposes  therein  mentioned),  unto  and  amongst  the  bishop  of  Di^-   p^ty  to  the 
ham^  who  was  the  lord  of  the  said  manor,  and  the  several  other  ^^  *eiMcting 
persons  having  rights  of  common  thereon,  according  to  the  value  clameia 
of  their  respective  estates  to  which  such  respective  rights  of  common   expressly 
belonged;   and  that  all  such  lands  as  should  be  allotted  to  any  ^^f^^ 
persons  in  respect  of  their  respective  lands  and  tenements,  should  be  from  tithes, 
held  by  them  in  the  same  manner  as  their  respective  messuages,  &c.  *[  1388  ] 
in  right  of  which  such  allotments  were  holden  respectively,  and 
subject  to  the  payment  of  the  same  species  of  tithes  only,  in  the 
same  manner,  and  to  the  same  persons,  as  they  were  accustomed  to 

pay- 

And  it  was  by  the  same  act  declared,  that  the  said  commissioners 
might  sell  so  much  of  the  said' moors  or  commons,  as  they  should 
think  fit,  to  raise  money  to  pay  the  expences  attending  the  obtain- 
ing and  executing  the  act,  and  the  expence  of  dividing  the  said 
moors  and  commons,  and  the  expence  of  setting  out  and  making 
public  highways,  roads,  bridges,  and  drains,  appointed*  by  the  act 
to  be  set  out,  and  the  expence  of  inclosing  and  fencing  the  allot- 
ments, before  directed  to  be  made,  to  the  curate  of  Latleys  ^*  and 
it  was  by  the  said  act  declared,  that  the  persons,  who  should  be- 
come the  purchasers  of  the  said  lands  so  to  be  sold,  should  hold  the 
same  discharged  from  the  payment  of  all  manner  of  tithes^  and  other 
estates,  rights,  and  duties  whatsoever  to  any  person  or  persons  po- 
litic or  corporate." 

And  in  the  said  act  was  a  clause  in  the  words  following: 
'*  Saving  always  to  the  king^s  most  excellent  majesty,  his  heirs  and 
successors,  and  to  all  and  every  person  and  persons,  bodies  politic 
and  corporate,  his,  her,  and  their  heirs,  successors,  executors,  and 
-  administrators,  (otiier  than  the  lord  of  the  manor  of  Lanchester 
aforesaid,  and  all  other  persons  entitied  to  any  right  of  common  in 
or  upon  the  said  mOors  or  commons,  hb,  her,  and  their  heirs,  sue- 
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1798.     oessors,  executors,  or  administrators,  respectively;  and  the  person 

Siddle      ^^  persons,  bodies  politic  and  corporate,  his,  her,  and  their  heirs, 

▼.         successors,  executors,  and  administrators,  w)io  shall,  by  virtue  of 

this  act,  make  any  claim  affecting  the  boundaries  of  the  said  moors 

or  commons,  or  any  claim  of  any  right  of  common  thereon,  which 

shall  be  adjudged  and  determined  against  him,  her,  or  them,  as 

aforesaid),  all  such  right,  title,  and  interest,  as  they,  every,  or  any 

of  them  had  or  enjoyed  of,  in,  to,  or  out  of  the  said  moors  or 

commons  hereby  directed  to  be  divided  and  inclosed  as  aforesaid, 

[  1389  ]  or  could,  might,  or  ought  to  have  had  or  enjoyed  in  case  this  act 

bad  not  been  made. 

^^  And  be  it  further  enacted,  that  this  act  shall  be  deemed  and 
taken  to  be  a  public  act,  and  shall  be  judicially  taken  notice  of  as 
audiy  by  all  judges  'and  justices,  and  other  persons  whomsoever, 
without  specially  pleading  the  same." 

The  bill  then  stated,^  that  the  commissioners  caused  twelve  plots 
of  land  to  be  sold  to  raise  money  for  defraying  the  expences  men- 
tioned in  the  bill ;  that  the  purchasers  immediately  improved  their 
lands  and  converted  them  into  arable  ground ;  that  the  plaintiff, 
to  prevent  any  doubt  which  might  arise,  whether  the  said  lands 
were  to  be  considered  as  barren  land,  and,  as  such,  exempt  from 
the  payment  of  tithes  during  seven  years,  had  not  during  that 
time  required  any  tithes  to  be  paid  to  him. 

That  the  defendants  had,  during  the  years  1784,  5,  6,  7,  &  8, 
been  the  occupiers  of  the  lands  which  had  been  so  sold,  and  had 
grown  upon  the  said  lands  great  quantities  of  wheat,  rye,  barley, 
and  other  grain. 

The  bill  therefore  required  a  discovery  from  the  defendants  of 
the  tithes  which  had  arisen  during  those  years  on  the  lands  in  thdr 
respective  occupations,  and  it  prayed  an  account  of  such  tithes, 
and  that  the  defendants  might  be  decreed  to  pay  the  amount  thereof 
to  the  plaintiff. 

To  this  bill  the  defendants  demurred^  for  that  it  appeared  by  the 
bill,  that  the  lands  which  were  in  the  defendants  occupation,  were 
freed  and  discharged  from  the  payment  of  all  manner  of  tithes  by 
the  said  act  of  the  13  6.  8. 

Upon  the  demurrer  coming  on  to  be  argued  on  the  25th  Febnuxn/ 
1790,  in  the  absence  of  Pefryn  B.  and  Thompson  B.  the  Lord 
Chief  Baron  said,  that  it  was  a  question  of  great  importance  to  the 
public,  and  he  wished  it  should  be  spoken  to  again  when  the  court 
was  fiill. 

On  the  7th  of  May  1790  it  was  re-argued. 

Burton  and  Abbot  for  the  defendants  insisted,  1st,  thatthe  plain- 

'■  tiff's  right  as  impropriator  was  not  saved  by  the  saving  clause  in  the 

act:  that  it  was  clear  his  right  was  not  daved  by  tfie  words  of  that 
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clause,  Ibecanse  it  saves  only  rights  of,  in,  to,  or  out  of  the  moors  of     1793. 
commons ;  and  a  right  to  titties  is  not  a  right  of,  in,  to,  or  out  of  ""^^j^" 
land,  but  is  a  right  to  something  collateral  to  the  land.     ^'  Tithes         ▼. 
are*an  ecclesiastical  inheritance,  collateral  to  the  estate  of  the  lands,         '^^' 
and  of  their  proper  nature,  due  only  to  an  ecclesiastical  person 
by  the  ecclesiastical  law."     II  Co.  IS.  b.  Parkins  v.  Hinde,  Cro.  C  ^^^,^3 

•^  '  Supra  161. 

Eliz.  161.    Bp.  ofLdncdn  v.  Cooper ^  Cro.  EUz^  216.  Watson* s  Clerg.  sup^  i^j, 
/iflw.  4-02.  c.  47.     1  Leon.  SS3. 

2d,  That  the  impropriator's  right  not  only  was  not  saved  by  the 
words  of  the  saving  clause,  but  that  it  did  not  appear  to  be  the  in- 
tention of  the  legislature  to  save  it;  because  it  was  highly  reason- 
able that  the  impropriator,  who  derived  gcesX  benefit  from  this  act, 
by  which  the  lands  out  of  which  the  tithes  arose  were  rendered 
much  more  profitable  than  they  were  before,  should  bear  bis  pro- 
portion of  the  expence  of  the  act  being  passed :  that  by  the  lands 
which  were  sold  to  raise  money  for  paying  the  expence  of  the  act 
being  exempted  from  tithes,  the  impropriator  bore  his  just  pro- 
portion of  the  expenc^  but  nothing  more. 

3d,  That  if,  however,  the  words  of  the  saving  clause  did  extend 
to  the  impropriator,  and  it  could  be  supposed  that  a  Ic^lature 
intended  by  that  clause  to  save  his  right;  yet,  the  clause  was  void, 
because  it  was  repugnant  to  the  body  of  the  act,  which  expressly 
declares,  that  the  lands  to  be  sold  shall  be  discharged  from  the  pay- 
ment of  tithes :  that  the  decisions  of  courts  of  justice  with  respect 
to  private  acts  of  parliament  were  exactly  the  same  as  w[ith  respect 
to  deeds,  and  in  a  grant  every  exception  which  is  repugnant  to 
the  grant  itself,  is  void,  Shep.  Touchst.  78 :  that  this  however  was  a 
public  act,  and  every  clause  in  an  act  of  parliament^  repugnant  to 
the  body  of  the  act  is  void,  19  Vin.  Abr.  581.  Jenkins  196.  pi.  4. 
Alton  WoodSf  I  Co.  47.  and  the  cases  there  cited,  Hyde  v.  Uplon 
By.  150. 6.  BenUm  89. 

:  4th,  That  it  would  be  very  hard  on  the  defendants,  if  they  were 
compelled  to  pay  tithes  for  lands  which  they  had  purchased  upon 
the  faith  of  an  act  of  parliament,  declaring  that  they  were  dis- 
charged of  tithes. 

The  Solicitor  General^  Mitford^  and  BomiUyy  for  the  plaintiff  con- 
tended, that  this  act  of  parliament,  was  to  be  considered  as  a  pub- 
lic act  only  for  the  purpose  of  being  judicially  taken  notice  of  by 
the  judges  without  being  specially  pleaded,  and  for  no  other  purpose 
whatever :  that  this  kind  of  acts,  though  declared  for  the  special 
purpose  mentioned  in  them  to  be  public  acts,  are  never  kept  in  the 
parliament  rolls,  are  never  printed  among  the  statutes,  and  do 
not  receive  the  royal  assent  in  the  same  words  by  which  public 
^cts  receive  it,  •*  le  rot  le  vetd  ;**  but  in  the  words  by  which  pri- 
vate acts  receive  the  royal  assent  <<  soit  fait  comrne  il  est  detirS  :'•' 
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/1 798.     that  they  were  in  fiict  to  be  considered  as  parliamentary  con- 
^"jTrr"    veyances,  not  as  public  statutes,  which  concern  all  the  king's  sub- 

V.  jects. 
r  \wi  T  Th*t  the  saving  clause  was  not  void,  thpugh  it  was  repugnant 
to  the  body  of  the  act ;  because  it  was  of  the  very  nature  of  a 
paving  clause,  that  it  should  be  repugnant  to  the  body  of  tlie  act, 
the  object  of  it  being  to  control  every  thing  in  the  act,  as  far  as  it 
aflfected  the  interest  of  persons  not  parties  to  it :  that  if  saving 
clauses  were  not  to  be  so  considered,  they  were  useless ;  because,  if 
the  rights  of  parties  were  not  expressly  disposed  of  by  the  act, 
they  would  be  saved  to  them,  even  though  there  were  no  saving 
clause;  as,  if  here  the  act  had  not  declared  that  the  lands  should 
be  discharged  of  tithes,  the  impropriator  would  have  been  entitled 
to  tithes,  though  there  had  been  no  saving  clause.  A  saving  clause 
may  have  an  operation,  though  not  expressly  repugnant  to  the 
body  of  the  act;  as,  if  it  had  been  declared  in  this  case  that  die 
lands  should  be  held  free  from  all  charges  withoqt  mentioning 
tith&s,  and  then  there  had  been  a  clause  saving  the  right  of  the  im- 
propriator. The  case  of  the  Prior  of  Carthouse  and  the  Dean  of  St. 
Stephen^ $  and  BofwelTs  case  both  cited  8  Co.  138.  a^  in  Sir  Francis 
Barrington^s  case^  et  diet  per  Hale  Ch.  J.  in  iMCtf  v.  Leub^Umj 
1  Vent.  176.  and  Godb.  170.  S.P.  Attorney  General  v.  Governor^ 
Co.  of  Chelsea  tVater-workSf  Fitzg.  195. 

That  the  cases  of  grants  were  totally  unlike  the  present ;  for  the 
reason  why  an  exception  contrary  to  the  words  of  a  grant  b  void 
is,  because  the  words  of  a  grant  are  to  be  taken  strongly  against  the 
grantor,  lOCom  106.  b.  That  private  acts  of  parliament  were,  in 
some  respects,  considered  as  deeds,  but  not  as  to  the  present  point; 
for  that  would  be  to  consider  how  a  deed  is  to  be  construed  as 
against  a  person  not  a  party  to  it. 

That  the  words  used  in  the  saving  clause  were  intended  to  be 
the  most  general  so  as  to  extend  to  all  persons  not  parties  to  it : 
that  it  is  impossible  to  suppose  that  the  legislature  meant  to  preserve 
only  rights  of  a  particular  description,  and  not  rights  of  every 
kind;  and  if  it  had  intended  to  except  the  impropriator,  he  would 
have  been  excepted  expressly  together  with  other  excepted  persons. 
In  an  act  passed  19  G.  3.  with  respect  to  a  small  part  of  the  lands 
inclosed  by  this  act,  the  impropriator  is  expressly  excepted,  not* 
withstanding  that  the  only  rights  saved  by  the  saving  clause  are 
rights  of,  in,  to,  or  out  of  the  piece  of  land  mentioned  in  the  act; 
which  shews  clearly  that  the  legislature  thought  these  words  would 
1 1392  ]  save  the  impropriator's  right,  without  an  express  exception  to  the 
contrary. 

That  in  &ct,  there  was  no  injustice  in  the  impropriator  taking 
the  benefit  of  the  inclosure  without  bearing  any  part  of-  the  ei^^ 
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pence  of  it;  because,  by  law,  a  rector  is  entitled  to  a  titlie  of  the      1793. 
dear  profit  of  the  land  without  paying  any  part  of  the  expenoe  of   '"ZZ^ 
its  improvement  and  cultivation ;  and  the  expence  of  indosure  is         v. 
only  an  expence  necessary  to  its  improveni^it.    Tba^  (lowever,      ^^*^ 
the  impropriator  contributed  to  the  improvement  .in  the  way  in 
which  alone  the  law  has  said  that  a  rector  shall  contribute;  that  is, 
by  abstaining  according  to  the  stat.  oSEd.  6.  from  demanding  any 
titlies  from  these  lands  for  seven  years  after  they  had  been  improved. 

That  it  appeared  too,  that  the  money  to  be  raised  by  sole  of  the 
lands  was  to  be  appliedf  not  only  in  paying  the  expence  of  obtain-  . 
ingtheact;  but  in  making  roads,  and  in  making  an  allotment  to  the 
curate  of  LtUlof^  from  which  the  impropriator  could  not  possibly 
derive  any  benefit. 

That  if,  however,  there  should  be  any  injustice  in  this  particular 
case,  it  should  be  considered  how  much  greater  injustice  would  be 
done  by  suffering  the  rights  of  persons  to  be  disposed  of  in  their 
absence  and  without  their  consent,  under  the  pretence  of  its  being 
for  their  benefit. 

That  as  to  the  hardship  on  the  defendants,  they  ought  to  have 
seen  that  the  right  of  the  impropriator  was  saved  by  the  act  of  par- 
liament; and  it  is  their  own  ne^igence,  if  they  have  purchased 
under  an  imperfect  tit^e. 

Burton^  in  reply,  said,  that  this  act  could  not  be  considered  as  a 
parliamentary  conveyance,  it  being  that  which  related  to»the  general 
improvement  of  the  country;  and  that  though  a  rector  was  not  to 
l)ear  any  share  of  the  expence  of  improving  barren  land,  but  merely 
to  abstain  from  taking  his  tithes  for  seven  years ;  yet,  he  ought  to 
bear  a  part  of  the  expence  of  obtaining  an  act  for  inclosing  lands, 
that  being  an  expenoe  in  addition  to  the  common  and  necessary 
expence  of  improving  barren  land.     ^ 

The  court  deferred  giving  judgement  in  this  case,  and  in  the 
meantime  the  Lord  Chief  Baron  Etfre  having  been  removed  to  the 
Court  of  Common  Pleas,  and  having  been  succeeded  in  this  court 
i>y  sir  Archibald  M^Donald^  the  case  was  re-argued  on  the  14tb  and 
15tli  oiJune  1793. 

Burton  and  Abboi^  for  the  defendants,  contended,  1st,  that  the 
'right  of  the  plaintiff^  was  not  saved  by  the  words  of  the  saving  [  1393  ] 
dause.  2d,  That,  if  the  plaintiff's  right  was  saved  by  the  strict 
letter  of  the  dause;  yet,  that  considering  the  spirit  of  the  act,  and 
what  must  have  been  the  intention  of  the  legislature,  the  plaintifTs 
right  was  not  saved  ^  because  they  must  have  intended  that  the 
•impropriator,  who  was  to  derive  such  advantage  fi*om  this  act  of 
parliament,  should  contribute  his  share  of  the  expence  of  it.  And 
'Sdf  lliat  if  the  pUiintiff's  right  was  saved  by  the  letter  and  spirit  of 
the  clause,  yet,  that  that  dause  could  have  no  operation,  because  it 

Vol.  IV.  I 
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1798.     was  repagofuit  to  the  body  of  the  act,  and  therefore  void;  and  they 
""11,^7"    ched  the  authorities  which  had  been  before  cited,  and  the  case  of 
▼.         Wari  V.  Cecily  2  Vem.  71 1. 
*'**^  The  Solicitor  General,  Mitford^  and  BomtUy,  argued,  1st,  That 

this  was  within  the  letter  of  the  clause  for  the  same  reasons  as 
were  urged  upon  the  former  argument.  2d,  That  the  plaintiff's 
right  was  saved  according  to  the  spirit  of  the  act:  that  if  the 
plaintiff's  right  was  not  saved,  the  parliament  had  deprived  him  of 
a  very  valuable  right  without  any  compensation  whatever;  and  it 
oould  not  be  presumed  that  they  meant  to  do  such  injustice*  That 
even  if  the  rector  ought  to  bear  his  share  of  the  expence  of  passing 
the  act,  and  making  the  improvements,  which  by  law  he  certainly 
ought  not  to  bear,  it  would  not  justify  the  present  act;  because  the 
lands,  which  by  the  act  were  to  be  sold  discharged  of  tithes,  were 
to  be  sold  to  raise  money,  not  merely  to  pay  for  passing  the  act  and 
making  the  inclosure,  but  for  several  other  purposes,  from  which 
the  impropriator  could  not  possibly  derive  any  advantage ;  as,  to 
set  out  land  to  augment  the  curacy  of  Latins  to  defray  the 
expence  of  defending  the  commoners  rights  of  common ;  to  pay 
the  expence  of  making  highways,  and  of  inclosing  and  erecting 
buildings  on  a  certain  quantity  of  land,  which  by  the  act  was  to  be 
vested  in  the  justices  of  the  county,  and  which  was  to  consist  of  not 
less  than  300,  nor  more  than  500  acres,  and  which  quantity  of 
land  the  act  afterwards  declared  should  for  ever  after  be  dischaif^ 
from  the  payment  of  tithes,  and  should  be  let  by  the  justices  to 
raise  a  fimd  for  repairing  the  highways ;  so  that  by  this  act  the 
impropriator  was  to  contribute  to  tlie  expence  of  inclosing  and 
building  upon  land  from  which  he  was  nev^  afterwards  to  receive 
tithes:  that  though  the  commissioners  had  sold  only  1680  acres  of 
land,  they  had  on  unlimited  power  to  sell  any  quantity  that  they 
pleased ;  and  if  they  sold  too  much,  the  surplus  money  was  to  be 
distributed  among  tlie  persons  having  a  right  of  common,  in  pro- 
[  1894  ]  portion  to  the  yearly  value  of  their  estates:  but  no  provision  was 
made  for  returning  any  part  to  the  impropriator,  so  that  if  the 
impropriator's  right  was  not  saved  the  commissioners  hod  a  power 
of  selling  all  die  lands  discharged  of  tithes,  and  distributing  the 
purchase  money  among  the  commoners :  that  the  act  of  the 
19  G.  8.  mentioned  on  the  former  argument,  related  to  the  land, 
whicli  by  tliis  act  was  vested  in  tlie  justices,  and  in  the  saving  clause 
in  that  act  the  impropriator's  right  is  expressly  excepted:  that 
the  two  acts,  therefore,  being  taken  together,  the  case  stands  thus : 
the  legislature  has  declared,  that  two  parcels  of  land  shall  be  sold, 
and  shall  in  the  bands  of  the  purchasers  be  discharged  from  tithes, 
and  has  saved  the  right  of  all  persons  not  parties  to  the  act  in  both 
parcels  of  land :  but,  with  respect  to  one  parcel  of  land,  it  has  ex- 
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pressly  and  by  name  excepted  the  impropriiaor's  right,  and  it  has     1 795. 
not  excepted  his  right  with  respect  to  the  other;  whence  it  most      jj^^ 
be  inferred,  that  the  legislature  intended  to  save  his  right  where  it         ▼. 
has  not  expressly  excepted  it.     That  as  to  the  proposition,  that  a      ^^"^ 
clause  in  an  act  of  parliament  repugnant  to  the  body  of  the  act,  is 
void,  it  might  he  understood  in  two  ways;   either  that  a  clause 
which  was  repugnant  to  the  whole  purview  of  the  act,  and  which 
was  such,  that  if  it  had  any  operation  the  act  must  be  a  nullity, 
was  void ;  in  which  sense  the  proposition  had  no  application  to  the 
present  case ;  or,  it  might  be  understood  that  a  dause  repugnant  to 
any  provision  or  any  expression  in   the  act,  was  void:   but  in 
that  sense  of  the  proposition  there  was  no  authority  to  support  it, 
unless  it  were  the  case  in  2  Vem,  which  was  very  loosely  reported  • 
and  in  which  it  did  not  appear  whether  all  -the  creditors  were  not 
parties  to  the  act :  that  the  cases  cited  in  1  Co,  47*  were  there  in- 
accurately cited;    particularly   the  cases  in  Uj^er  231.  and  Bro* 
Pari.  77.  neither  of  those  cases  having  been  decided  on  the  ground 
that  the  saving  clause  was  repugnant  to  the  body  of  the  act.     That 
it  was  true,  that  this  act  was  to  be  considered  as  a  parliamentary 
conveyance,  and  to  be  construed  as  a  deed ;  but  it  was  to  be  so 
construed  as  between  the  parties ;  and  like  all  other  deeds  it  could 
not  affect  the  rights  of  persons  who  were  not  parties  to  it.     That 
to  say,   that  the  defendants  had  purchased  upon  the  faitli  of  an 
act  of  parliament  was  begging  the  question :  it  'was  only,  if  the 
defendants   were  right  in  their  present  argument,   that  they  had 
purchased  upon  tlie  faith  of  on  act  of  parliament :  if  the  plaintiff 
was  right,  they  had  purchased  not  upon  the  faith,  but  upon  a  mis- 
construction of  the  act  of  piarliament ;  the  defendants  ought  to  have 
seen  who  were  the  parties  to  the  act ;  and  there  could  be  no  dif- 
ficulty as  to  that,  because  tlie  persons  excepted  in  the  saving  clause  Q  139^  ] 
are  the  only  parties  to  a  private  act  of  parliament.     That  the  court 
must  put  exactly  the  same  construction  upon  this  act  now,  as  they 
would  have  done  immediately  after  it  had  passed,  and  before  the 
lands  had  been  sokL 

Burton  in  reply  insisted,  that  a  saving  clause  which  was  directly 
repugnant  to  any  express  provision  in  an  act  of  parliament  was  as 
much  void,  as  if  it  were  repugnant  to  the  whole  purview  of  the  act ; 
and  he  put  the  case  of  an  act  relating  to  all  the  manors  in  a  county, 
saving  the  manor  of  A.  which  he  said  would  be  good;  but,  if  it 
related  to  tlie  manors  of  ^.  B.  C.  and  D.  by  name,  saving  the  right 
of  A.  he  insisted  that  it  would  be  as  cleariy  vend,  as  if  it  had  likewise 
saved  the  rights  of  J3.  C.  and  D, 

Gth  Jidi/  1 793.  —  The  court  tliis  day  gave  judgement. 

Lord  Chief  Baron.  —  Without  going  into  an  elaborate  argument 
upon  this  case ;  it  is  sufficient  to  say,  that  it  seems  to  fall  within 
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179^  all  the  principles  of  a  contradiction  between  a  saving  and  enacting 
gf^^ff  dau^  in  an  act  of  parliament ;  and  that  the  case  is  exactly  the  same 
▼•  as  that  of  the  duke  of  Norfidiy  as  AUon  fVood's  case,  and  the  case 
in  Vernon*  The  legislature  takes  upon  itself  to  alter  entirely  the 
mode  of  tithing  all  the  lands  which  are  to  be  the  subject  of  the 
inclosure.  It  is  impossible  to  say  that  the  rector  is  entitled  to  his 
dthes  of  the  land  in  question,  without  saying  that  he  would  have 
it  in  his  power  to  defeat  all  the  purposes  of  the  act ;  which  the  legis- 
lature never  could  intend.  This  case  is  in  point  of  principle  pre- 
cisely the  some  as  the  case  in  Vernon.  In  private  acts  in  general, 
the  legislature  does  nothing  more  than  enable  persons  to  enter 
into  a  contract  who  could  not  otherwise  enter  into  it,  and  the  per- 
sons who  are  parties  to  the  act  are  expressly  named  in  it:  but  here 
the  legislature  does  a  great  deal  more;  it  takes  on  itself  to  act  on 
the  land  itself,  to  declare  that  it  shall  be  disdiarged  of  titiies.  Ac- 
cording tlierefbre  to  the  principle  of  the  decided  cases,  and  indeed 
of  common  sense,  we  think  that  the  rector  cannot  claim  his  tithes 
against  the  express  words  of  the  act  of  parliament,  and  that  the 
demurrer  must  be  allowed,  (a) 


[  1S96  ]  Tr.  33  Geo.  III.    A.D.  1793.     Scac- 

'  Dean  and  Chapter  (f  Bristol  v.Donnestborpe.  [1  Anstr.  27S.] 
8.C.  This  was  a  suit  for  tithes. — The  defendant  set  up  a  modus,  but 

4  Wood*!  ' 

Deer.  ssi.  ^'^  '^^  P^^  ^^  >  ^"^  therefore  moved,  after  answer,  to  be  allowed 
Jbm  iniwer  to  pay  to  the  plaintiff  the  arrearages  of  the  moduSf  with  costs  of 
ITm^im^T  ^h^  ^^^^  up  ^^  ^^^^  time,  and  the  plaintiff  to  proceed  fiirther  at 
motion  to  liis  peril.  The  rule  was  refused  by  the  court,  on  the  ground  that 
mean  of  such  a  tender  is  never  allowed,  except  where  the  defendant  offers 
^'JJ*^  to  pay  the  thing  demanded,  that  is,  the  value  of  the  tithes  them- 
pkintiff  to  selves ;  and  not  where  he  tenders  a  less  sum  to  make  good  the  bar 
^^w^at  |jg  gg^  yp  against  the  demand.  The  court,  however,  then  said 
was  refut.  that  they  would  consider  the  offer  afterwards  in  the  costs,  if  the 
i§'JtAdoD9  pl^^"^^  should  proceed.  He  did  proceed ;  had  an  issue  directed, 
wberv  Uie     and  abandoned  it.     The  modus  was  therefore  taken  pro  confesso ; 

^^f^n^  ^"^  ^'*^  ^^^^  up  ^  ^^^  ^™®  ^^  ^^®  former  ofier  were  directed  to 
is  offend,     be  paid  by  the  defendant;  since  that  time,  by  the  plaintiff,  without 

But  the  ... 

court  after.  Opposition. 

Wards  considered  the  tender  in  the  costs. 


(a)  Lord  C.  B.  JEyre  upon  the  first  argument  shall  bar  persons  not  parties  to  the  met;  and  I  bj 

said,  "  I  am  satisfied  that  the  letter  of  this  clause  no  means  ame,  that  the  general  enacting  dause 

is  against  the  plaintiff.     But  it  is  of  prodigious  in  such  act  isToid,  because  repugnant  to  the  bodj 

consequence  to  girc  such  a  sense  to  the  clauae  as  of  the  act 
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Tr.  33  Geo.  III.    A.  D.  1793.     Scac.  ^^^^* 


Bill  for  account  of  tithes  of  milk.  —  The  answer  insisted  upon 


Wake  V.  Buss.    [1  Anstr.  295.]  ^ 

JImm. 

s.  c. 

a  modus  in  lieu  of  tithe -milk,  to  pay  every  tenth  da/s  cheese  during  4 'wood's 

the  space  of  twenty  weeks ;  the  first  cheese  to  be  paid  on  fifteen  .?*|"j^JJ*** 

days  after  Hoh/rood-daj^,     The  evidence  was  principally  a  terrier  erery  tentii 

1677,  in  which  there  were  two  entries;   the  first  was   "  Every  ^^*^?^ 

tenth  day's  cheese  for  twenty  weeks;"  the  second  entry  at  the  end  weeks ftom 

of  the  terrier  was,    "  Every  tenth  day's  skimmed   milk  cheese;  ^^f^^ 

the  first  to  begin  in  fifteen  days  after  Hidyrood^day^  and  to  con«  of  tithe  of 

tinue  till  ti/venty  weeks  are  expired  after  Hdyroodrday.^     There  go^a'. 

was  evidence  of  the  rector  having  at  one  time  received  a  com-  &m6.  Proof 

position  of  one  shilling  .for  every  milch  cow;  no  proof  was  ofiered  ofacfaeeM 

of  tithe-milk  being  ever  paid;   few  cheeses  hftd  been  paid  within  *l|^^'*?^ 

memory.  gaAHnrer, 

Burton  and  Richards^  in  support  of  the  modus^  offered  evidence  ^^^  ^ 

of  payment  of  a  tithe>cheese  to  a  person  in  the  house  of  the  tithe-  cttunotbe 

♦gatherer,  who  took  it  in.  Per  Cur.  The  tithe-gatherer's  authority  ^^^ 

is  personal ;  the  act  of  any  other  person,  ngt  authorized  by  the  cqition  of 

clergyman,  cannot  bind  his  right.  '  2? T^m\ 

Pbimer  and  Short  contended  that  a  modus  of  every,  tenth  daj's 
cheese  was  void  for  the  uncertainty;  for  it  is  not  said  that  one 
whole  day's  milk  shall  go  to  it;  and  so  not  like  the  case  1  BoU. 
Abr.  651.  pL  19.  cited. 

Per  Cur.  —  The  proof  of  the  modus  in  the  terrier  is  contradic- 
tory and  uncertain ;  and  on  the  other  hand,  there  is  no  evidence 
of  perception  of  tithe  of  milk  in  kind,  and  the  terrier  which  is 
signed  by  the  rector  seems  to  imply  a  modus  of  some  kind ;  all  we 
can  do  is  to  direct  an  issue. 


M.  34  Geo.  III.   A.  D.  1793.   Scac. 

Savobridge  Clerk  v.  BaUon.      [2  Anstr.  372.]- 

The  plaintiff,  rector  of  Thunderdey  in  Essexj  brought  his   bill  ^^ood't 
for  an  account  of  tithes  of  lands  there  in  the  possession  of  tiie  de-  i>ecr.  407. 

fendant  ,  sent^the 

The  defendant  claimed  to  be  discharged  of  tithes,  under  a  com-  ordinary  10 
position  real  of  205.  for  all  tithes  arising  in  TkundersLcy  Parky  of  ^'^y  b^ 
which  the  premises  in  question  composed  the  greater  part;   the  presumed 
whole  park  l)eing  360  acres,  of  which  the  defendant  was  in  pos-*  of  timelA 
session  of  292.  /  .  ;     ,   ^^*^''" 

The  patronage  of  the  church  of  Thundersley  (togetiier  with  a  yewiy  out 
pension  of  24*.  out  of  the  profits  thereof)  was  formerly  in  the  priory  J^*^^ 
of  Priiilevrll;  which  was  an  alien  French  priory;  and|  as  duch.  Manor,  in 
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1795.  its  claim  to  present  to  the  rectory  devolved  to  the  king  during  his 
Trench  wars ;  and  king  Ed.  S.  did  on  that  ground  present  to  this 
living  from  J  S28  till  1 362.  The  priory  afterwards  presented  till 
1408.  In  May  1374  that  king  granted  letters  of  denization  to  the 
Uctt  of  priory ;  on  the  6th  of  July  in  the  same  year  letters  patent  were 
T.Fnk  is  gi'&nted  by  that  king  to  the  rector,  which  were  now  insisted  upon 
9P^  as  proof  of  a  composition  having  thai  taken  place;  the  existence 

of  these  letters  patent  was  proved  by  an  inspeximus  granted  to  the 
rector,  upon  his  request,^  in  the  24  H.  8.  notifying  that  letters 
pfitent  had  been  granted,  by  Ed.  S.  in  these  words :  **  Edw&rdtis 
^  Dei  gratia^  SfC.  Sciatis  quod  nos  de  gratid  nostra  speciali  et  in  re- 
^  competisionem  decimarum  quas  persona  ecdniije  de  Thundersk  in 
*^  Com.  Essex  solebat  percipere  tanquam  pertinentes  eidem  ecdesia  de 
1898  3  ^  ierris  quas  infra  parcum  nostrum  de  Tkunderdejecimus  incUtdi  eon- 
**  cessimuspro  nobis  et  haredibus  nostris  eidem  personam  viginti  soUios 
^^  percipiendos  singulis  annis  sibi  et  successoribus  suis  a  die  quo  terret 
*'  pnedicUBprimo  indusajuerunt  infra  parcum  nostrum  pnedictum  in 
^*  perpetuum  ad  temdnos  Pascha  et  St.  Michaelisper  equates poriiones 
^^  de  exitibus  manerii  nostri  de  Tkundersle  per  manus  baUivorum  pro* 
^  posilorum  sivejirmariorum  ejusdem  manerii  qui  pro  tempore  Juerint* 
<'  In  cujus  rei  testimonium^  4*^."  The  park  was  separateci  from  the 
tQanor  by  a  grant  15479  and  the  manor  granted  to  another  person 
in  7  Ed,  6.  1553,  and  th^  have  continued  separated  ever  since. 
King  H.  8.  was  not  patron  at  the  time  of  granting  the  inspeximus. 
Tlie  205.  had  always  been  paid  and  received  till  the  grant  of  die 
manor  in  7  Ed.  6.  but  never  afterwards;  and  no  tithe  in  kind  had 
ever  within  memory  been  paid  for  the  park. 

Burton  and  Graham^  for  the  defendant,  insisted  that  king  Ed  9. 
had  acted  as  patron,  the  priory  being  alien,  and  being  also  sapreme 
ordinary ;  his  letters  patent  were,  when  accepted,  an  agreement  of 
all  necessary  parties.  Altliough  tlie  right  as  supreme  ortlinary  is 
not  now  held  good,  yet  formerly  it  was ;  and  there  is  no  instance 
in  ancient  times  of  grants  by  the  kings,  or  compositions  entered  into 
by  them,  being  sanctioned  by  the  consent  of  the  bishop. 

But  supposing  him  only  to  act  as  proprietor  of  the  land,  yet 
after  so  long  acquiescence,  all  solemnities  and  consentof  parties  are 
to  be  presumed.  The  consent  of  the  patron  and  bishop  may  have 
been  by  some  other  instrument,  the  existence  of  which  the  court 
will  presume  at  such  a  distance  of  time  as  the  rule  b  laid  down 
as  to  all  deeds  and  grants  by  Duller  Justice,  in  Read  v.  Brodkmany 
S  TermJR^.  151.  The  consent  of  the  parson,  and  the  amplenets 
of  the  recompence,  appear  from  his  successor  in  20  H.  8.  having 
been  solicitons  to  obtain  the  inspexinats  in  confirmation  of  hi^right 
Althoo^  a  composition  real  differs  from  a  modus  in  this,  that 
having  its  commencement  within  time  of  memory,  such  commenot- 
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ment  must  be  shewn,  yet  the  actual  deeds  under  which  the  com-     1 79S. 
position  took  place  need  not  be  shewn.  SawMdgfs 

If  there  is  any  doubt  on  the  validity  of  the  composition^  at  least        r- 
the  court  must  grant  an  issue  to  ascertain  the  fact. 

Plumer  and  Fonblanque  for  the  plaintiff. — ^The  king  having  granted 
letters  of  denization  in  May  1374,  could  not  treat  the  priory  as  alien 
enemies,  and  consider  himself  therefore  a3  patron  in  Jtdy  fi^llow- 
ing.  The  idea  of  the  king^s  being  the  supreme  ordinary,  and 
acting  as  such,  is  contrary  to  the  old,  as  well  as  the  present  doctrine; 
Co.Utt.  96.  a.  344.  a.  2  Inst.  398.  And  without  the  consent  of  L  ^399  ] 
the  patron  and  ordinary,  the  composition  was  a  mere  agreement 
between  the  crown  and  the  rector,  as  the  letters  patent  purport  to 
be ;  and  not  a  binding  composition.  A  modus  presumes  the  con- 
sent of  ail  parties,  but  in  a  composition  real  it  must  be  shewn. 
Chapman  v.  Monsonj  2  P.  Wms.  573.  S.  C.  1  Eq.  Ca.  Abr.  367.  Sopn  679. 
Fitzg.  119.  where  it  is  said  that  in  a  modus  such  consult  is  presumed, 
as  being  necessary  to  make  the  composition  binding.  Though  the 
doctrine  of  the  production  of  deeds  has  been  relaxed,  yet  evidence 
of  a  composition  having  actually  existed  is  Still  required ;  Bury  Saint  SofMi^  757.^ 
Edmitnds  2LiiiSL  Wright -w.Eoans^  Com.  £.  643,  where  the  court  lays 
down  the  principle  expressly,  that  a  composition  real  is  not  to  be 
presumed ;  and  Ekin  v.  P^,  3  Atk.  298.  Supni  7ss. 

If  presumption  from  long  asquiescence  were  allowed  to  support 
a  composition  real,  a  payment  too  rank  for  a  modus  would  be  evi- 
dence of  a  composition :  but  in  Robinson  v.  Appleton^  at  SefjeatUs  Sopmioi* 
/nn,  22d  February  1777,  where,  on  a  composition  real  being  set  up^ 
all  the  evidence  went  to  prove  a  modusy  it  was  rejected  by  this- 
court  as  not  leading  to  a  presumption  of  any  actual  agreement 
within  time  of  memory.     So  Smith  v.  Goddardj  1 777.  Suprai  iss. 

Here  the  payment  is  to  be  made  from  the  profits  of  the  manor, 
not  of  the  park.  Suppose  the  payments  had  in  fact  been  always 
made  by  the  owner  of  the  rest  of  the  manor,  the  argument  from 
presumption  goes  the  length  of  proving  that  the  tenants  mighty 
from  mere  non-payment  of  tithes,  set  up  a  right  de  non  decimando^ 
And  in  all  cases  of  a  prescription  de  non  decimando  claimed,  the 
court  might  equally  well  presume  a  rent  or  lands  to  have  formerly 
been  given,  as  a  composition  for  the  tithes.  But  the  letters  patent 
set  up  a  composition  void  upon  the  face  of  it;  the  payment  is  not  ^ 
to  be  from  the  manor  or  park,  but  from  the  profits  of  the  manor. 
There  may  be  no  profits,  and  the  composition  is  therefore  void  for 
the  precariousness  of  the  recompence.  It  seems  to  be  a  mere  vo- 
luntary grant  from  the  bounty  of  the  king,  in  recompence  of  the 
tithes  the  parson  had  lost  by  the  indosure  of  the  park  about  ten 
years  before.  And  it  is  material  that  the  subsequent  grants  and 
conveyances  of  the  manor,  take  no  notice  of  this  as  a  charge  upon 
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179S.     it ;  and  there  was  no  payment  of  the  20x.  after  the  year  15479  when 
the  park  went  into  other  hands.     This  is  a  question  c^mere  law. 


V.         and  therefore  the  court  ought  not  to  direct  an  issue,  as  the  general 
inclination  of  juries  to  decide  against  the  claim  of  tithes,  would  not 
leave  the  plaintiff  a  fair  prospect  of  justice. 
[  1400  3       Macdonald,  Chief  Baron,  this  day,  viz.  15th  December j  delivered 
the  opinion  of  the  court.     After  stating  the  case  — 

The  plaintiff,  the  rector  of  the  parish,  rests  upon  his  compioQ 
law  right  of  tithes,  and  accordingly  the  omu  of  provii^  somediing 
contrary  to  that  right  is  thrown  upon  the  defendant.     To  establish 
a  composition  real,  he  has  not  been  able  to  produce  the  deeds  ex- 
ecuted by  the  parties  at  the  time,  but  has  shewn  evidence  from 
whidi  it  may  be  inferred  that  sudi  deeds  did  once  exist.     The  grant 
from  Ed.  S.  is  not  now  extant,  but  is  proved  to  have  existed  frora 
the  letters  patent  o(  H.  8.    It  is  also  proved,  that  that  grant  was 
followed  by  acts  of  parliament,  and  by  writs  out  of  this  court,  to 
pay  up  the  arrearages  to  the  rector.     The  stoppage  of  payments 
after  1 547,  is  naturally  accounted  for :  upon  the  dissolution  of  the 
monastery,  the  king  in  their  right  became  entitled  to  the  pension  of 
!?4x.  yeariy,  and  therefore  the  rector  would  not  call  for  an  account 
'where  the  balance  was  against  him.     Then  the  question  is»  whether 
there  is  here  sufficient  evidence  for  the  court  to  presume  that  a 
composition  for  the  tithes  in  questiou  took  place  upon  a  solid  and 
legal  foundation. 

In  the  20  //.  8.  the  rector  claimed  an  inspeximus  to  confirm  the 
former  grant ;  this  proves  the  composition  to  have  been  then  ad- 
vantageous to  him.  It  was  an  application  by  a  simple  imlividual 
for  mere  justice  against  the  crown,  and  we  must  presume,  that  he 
did  not  succeed  in  that  application,  without  fully  proving  the  nf^X» 
We  have  here  then  two  of  the  necessary  parties  to  a  composition 
real. 

It  is  also  highly  probable  that  the  king  either  was  patron  at  the 
time,  or  took  upon  himself  to  act  as  such ;  the  priory  being  alien, 
their  right  of  patronage  devolved  to  the  crown  during  war  with 
France.  It  is  not  clear  whether  die  two  countries  were  not  at  that 
time  in  a  state  of  war,  the  historians  differing  as  to  the  exact  time 
of  the  pacification;  but  we  rather  incline  to  think  that  a  war  then 
actually  existed,  as  stated  by  Rapin ;  and  certainly  a  war  had  existed 
a  very  short  time  before.  It  is  natural  and  probable  to  suppose  that 
the  temporalties  of  the  alien  priory  were  not  immediately  restored; 
the  more  so,  because  it  is  in  evidence  that  the  king  did,  about  the 
same  time,  present  to  another  living,  of  which  the  patronage  was 
also  in  this  priory.  Here  then  is  the  consent  of  another  necessary 
party  to  the  composition ;  and  it  is  no  objection  to  say,  that  the 
consent  of  all  the  parties  is  not  by  the  same  deed.    That  is  b^y  no 
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means  necessary;  and  in  the  case  of  the  king,  who  consents  by     179S. 
letters  patent,  it  never  can  take  place.  mmbntha 

*The  production  of  the  deeds  by  which  all  the'  parties  consented,         ▼. 
is  not  necessary.    In  the  case  of  the  crown  itself  letters  patent  mfT^l  -i 
have  often  been  presumed  from  length  of  time.    Cdwp.  109.    So  in 
Bedle  v.  Beardy  12  Co»  ^.  a  grant  of  the  king  was  presumed  an  Suimssi. 
order  to  support  an  ancient  impropriation ;  and  lord  EUetmerej  ad-  ^^ 
mitting  the  objections  to  the  apparent  title,  yet  hdd  that  after  long 
possession  the  title  should  be  presumed.     So  very  unwilling  was 
that  great  judge  quieta  maoere.     So  the  case  of  Grimes  v.  Smithy  Bupn  158. 
12  Co,  4f.  in  estiiblisbing  an  endowment  of  a  yicarage.     Common 
recoveries  are  often  supported,  though  the  right  of  the  tenant  to  the 
praecipe  does  not  appear.     1  Vent.  257.  2  Str.  1 129.  and  the  case  of 
Hasselden  v.  Bradney^  cited  by  BtdUri.   ^  Term  Rep.  159. 

How  the  consent  of  the  ordinary  was  apjdied  does  not  so  imme-  TP^J^ 
diately  appear.    It  has  been  argued  that  the  king  had  acted  as  sa-  tatMinto 
preme  ordinary  also  upon  thb  ckx^sion,   and  that  is  the  more  ^^^^^|^?^ 
probable,  because  it  is  certain  that  the  pope  very  often  did  usurp  owner  of 
t|ie  place  of  the  particular  ordinary,  and  was  considered  as  having  |^^*^  . 
a  right  so  to  do^  from  his  supreme  autbori^,  being  styled  the  trooof  tbe 

But  by  whomsoever  the  consent  of  the  ordinary  had  been  given,  pmomcd 
we  mre  now  bound,  after  so  long  a  time,  to  presume  omnia  solem^  ^ra  upon 
niter  esse  acta^  according  to  die  decisions  I  have  already  cited;  and  hinudf  to 
as  a  legal  foundation  for  this  claim  must  have  been  proved  in  the  pn^oidi- 
application  in  the  time  of  H.  8.,  the  granting  of  the  inspeximus  in  bwj.  Semi. 
that  case  is  an  admission  and  ratification  of  it. 

The  rector  here  stands  in  a  very  unfavourable  point  of  view ;  he 
comes  here  to  disturb  the  quiet  of  the  parish,  after  an  acquiescence 
of  400  years  by  his  predecessors,  and  of  thirty-three  years  by  him- 
self, in  the  exemption  now  established  against  him.  The  bill  must 
be  dismissed  wf  th  costs. 


H.   34  Geo.  III.    A.D.  179K      Scac. 

Dryden  and  others  v.  Bahitison  and  Brown.     [MS.] 

The  bill  stated,  that  the  plaintiffs  were  tenants  holding  under  Where  j, 
Robinson  from  year  to  year,  with  an  agreement  that  their  lands  ^^^^^^ 
should  be  holden  tithe-free :  that  Robinson  being  then  mortgagee  of  ff^t  with 
the  lands,  and  sir  J.  PeHnyman  being  entitled,  as  impropriator,  to  lege^ofiuivw 
the  tithes;  it  was  also  expressly  agreed    between   the  plaintiflb  ingthe 
and  Robinson^  that  the  plaintiffs  should  be  entitled  to  the  way-going  ^'^^ 
crqp ;  that  Robinson  and  sir  J.  Pennyman  then  conveyed,  during  the  ^^  f!^ 
current  year,  to  Brawny  who  was  now  suing  the  plaintifis  in  the  r  \^q2  1 
spiritual  court  for  the  tithes  of  this  same  way-going  crop,  which  payment  or 
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1794.     accrued  in  the  tabseqaent  yeu*  when  the  new  hoIcEng  onder  Brawn 
"^Z^    had  b^^n.     It  expressly  charged,  that  Bobifwm  had  agreed  that 
▼.         the  pkintiffi  should  hold  under  him  titfie  free,  in  consideration  of 
which  they  paid  a  higher  rent.     It  charged  also  that  Brawn^  when 


vcSmbune-  he  purchased,  had  notice  from  BMnton  of  this  airreement  to  hdd 
A,id^tm  tUhe-fr^e^  and  that  therefore  he  was  barred  fit>m  this  donand ;  and 
^hiet«f  it  prayed,  that,  in  case  Brawn  should,  in  the  opinion  of  the  court, 
if  he  b  '  be  entitled  to  the  tithe  of  the  way-going  crop,  then  that  BMnun 
M0d  by  tiw  might  disdiarge  the  amount  to  Brawn^  or  reimburse  the  jdaintift 
jDwwmr  in  case  they  should  have  been  obliged  to  pay  Braam^  and  for  an 
•JJA^  **  .iojuncdon  in  the  interim. 

snd  for  sn  •     The  defendant,  BMnton^  demurred  to  the  discovery  and  idief 
^^i^^l^^   .for  want  of  equity  in  the  bill  as  against  this  defendant 
proeeedingt      Stafilofbvihf^  demurrer  argued,  Tliattheplaintiflb,  by  theirown 
IS^SliU  dewing,  hid  not  «»de  any  dde  .g«»rt  iWr««»  «  to  1^ 
owfuM^   the  way-going  crop,  and  therefore.  BMnton  was  not  a  necessary 
party  to  the  bill ;  for  though  he  admitted  that  Bobinton  was  to  in- 
demnify the  plaintiffi  fit>m  these  rents,  yet  he  contended  that  tfie 
plaintiffii  had  not  shewn  any  danger  of  their  being  compdled  to  pay 
Bramuj  and  dierefove  the  defendant  was  not  liable  to  damages  upon 
his  agreement ;  that  the  defendant  Bobinsofi  has  only  a  collateral 
interest  in  the  question,  and  that,  in  truth,  Braam  being  cbaiged  to 
have  no  merits  in  his  suit  for  tithes,  the  equity  of  the  bill  wholly 
failed  against  BoHnnaon. 

Abbot  for  the  plaintiflfe,  and  in  support  of  the  biU. — ^Tliis  demur- 
jrer  is  no  defence  in  bar  of  the  discovery  and  rdief  sought  by  the 
present  bilL  The  fectsof  the  bill  which  the  demurrer  admit  to  be 
true,  are,  that  the  plaintiffi  being  lessees  dthe-free  under  Babhuon, 
Bobinson  conveys  to  Braam^  and  BrawH,  the  grrantee  of  Bobinaon^ 
now  sues  for  the  tithe  of  the  way-going  crop,  which,  by  Bobinaoifs 
Agreement,  was  to  pay  no  tithe.  The  question  is.  Whether  the 
lessees  may  not  compel  Robinsoti,  their  original  landlord,  to  indem- 
nify them  from  the  payment  of  this  tithe,  as  claimed  by  Broam^  who 
is  BobinsorCs  grantee  ?  Such  a  bill  is  in  the  nature  of  a  bill  qida 
timetf  and  in  origin,  principle,  and  precedent,  it  is  applicable  to 
cases  like  the  present 

This,  like  many  other  equitable  proceedings,  in  its  origin  is 

founded  on  old  common  law-writs,  and  is  introduced  for  advandog 

■    the  legal  remedy.     At  law  there  were  sisc  brevia  aniictpanUa^  called 

J[  1408  ]  ^rits  quia  Htnet^  which  a  party  might  sue  out,  though  not  molested, 

distressed,  or  emplended.     See  1  InsL  100.    And  in  equity  these 

suits  extended  to  other  cases. 

The  principle  is,  to  protect  a  par^  against  demands,  by  calling 
<in  any  other  party  bound  to  exonerate  him,  however  remote  ^e 
ixwaibility ;  andnot  only  where  the  act  to  be  done  is  an  immediate 
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inoney-paynieDt,  but  also  where  die  exoneration  depends  on  the     1 794. 
performance  of  an  agreement.  j)rydm 

The  precedents  are  as  old  as  our  system  of  equity.  A  remain-  _  y. 
der-man  may  comi^el  tenant  for  life  of  a  setded  estate,  charged  with 
incumbrances,  to  keep  down  the  interest,  though  the  possibility  of 
his  suffering  by  any  arrear  is  remote-  See  Hayes  t.  Hayes^  per 
Jjord  Keeper  Finch^  2  Ch.  Ca,  223.  So,  a  surety  having  a  counter- 
bond  may  compel  the  principal  to  discharge  the  debt,  because  he 
shall  not  always  have  a  cloud  hanging  over  his  head.  And  aforti^ 
ori  where  an  actual  demand  by  any  one  of  that  which  the  party  has 
agreed  shall  not  be  demanded  ;  as,  where  a  covenant  is  made  Xo  in- 
demnify against  payment  of  rent,  though  there  be  no  allegation  that 
the  rent  was  due,  and  only  an  allegation  that  it  was  sued  for,  yet  the 
covenantee  may  maintain  this  bill.  This  is  exactiy  parallel  to  the 
present  case,  and  both  rest  upon  the  defendant's  agreement  to  ex- 
onerate. The  course  otherwise  would  be^  if,  on  his  primA  fade 
tide,  the  impropriator  recovered  tithes  arising  upon  an  occupation 
during  his  time,  then  the  present  plaiatiffi  must  afterwards  toe 
afresh  for  reimbursement;  and  then  it  would  be  too  late  to  prevent 
a  payment  which  the  sentence  would  have  already  enforced.  There- 
fore, on  principle,  precedent,  and  policy,  the  court  ought  to  direct 
payment  by  the  par^  in  fimlt  to  the  party  entitled,  and  not  \o  sufier 
the  innocent  tenants  or  occupiers  to  be  vexed  by  this  demand. 

The  court  were  of  opinion,  that  the  demurr^  could  not  be  sup- 
ported, because  the  plaintifis  had  a  dear  right  to  be  indemnified  by 
Robinson  m  case  Brown  succeeded,  which  would  not  be  known  till 
the  event  of  Brown* s  demand  appeared  in  the  spiritual  court 

Demurrer  over-ruled. 

On  the  coming  in  of  Brawri^  answer  in  Majf  1794,  he  moved  to 
dissolve  the  ii^unction ;  but  the  court  continued  it  to  die  hearing. 

H.  34  Geo.  III.    A.D.  1794.    In  Cane.  [  i404  ] 

Coggan  V.  Lord  Lonsdale.    [MS.] 

The  plaintiff,  as  being  seised  in  fee  of  the  impropriate  rectory  Eicepciont 
■of  Lalehamy  filed  his  bill  aaainst  the  defendant  for  an  account  of  ^  *°  f^ 
tithes  of  hay  and  clover  arising  on  lands  occupied  by  him  within  came  it  did 
the  parish ;  and  the  bill  alleged  that  Alexander  Cromleholme,  who  ^'^^^ 
was  vicar  of  the  parish  otStaineSf  and  was  made  a  defendant  to  the  modut  in- 
btll,  claimed  to  be  entitied  to  the  tithes  of  hay  and  clover  arising  ^^^Ul^ 
within  the  parish,  and  that  the  defendant.  Lord  Lonsdale^  pretended  ant  m  •  pa- 
(that  there  was  some  modus  payable  in  lieu  <£  the  tithes  of  hay  and  ^^^     ^^ 


dover  withki  the  parish  ;  and  ii  nequired  the  defendant  to  set  forth  wn^^ 
(if  he  set  up  m;f.maius\  to  whom  die  .modus  was  payaUe,  and  also  pnticolv 


to  set  forth  what  laads  he  pnelended  were  covered  by  it.  w^  "i  tiw 
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1794.         The  defendant,  LoihI  Lonsdale^hj  his  answer  said,  that  he  had 

"T~r    heard  and  believed,  that  from  time  immemorial  there  had  been  a 

▼.         certain  ancient  and  laudable  custom  used  and  improved  within  .the 

l^^„^fgiaig,    parish,  that  all  the  occupiers  of  land  within  the  parish  had  paid,  and 

of  right  ought  to  pay  at  Michaelmas  yearly  the  sum  of  2(L  per  acre 

occupation   ^'^^  eyery  acre  of  meadow  land  so  occupied  by  them  within  the 
were  cma-  parish,  in  lieu  of  the  tithes  of  hay  and  grass  arising  within  the 
allowed.       parish ;  and  the  answer  stated,  that  the  defendants  bad  not  had  any 
clover  during  the  time  mentioned  in  the  bill. 

To  this  answer  the  plaintiff  excepted;  Ist,  For  that  the  defend- 
ant had  not  set  forth  to  xvhom  any  tnodus^  composition,  rent,  or 
yearly  sum  of  money  had  been  paid  or  payable  in  lieu  of  the  tithes 
of  hay  and  clover;  2d,  For  that  the  defendant  had  not  set  forth 
for  what  particular  lands,  by  name,  descriptions,  and  quantities,  he 
set  up  any  exemption  or  discharge  from  the  payment  of  tithes,  and 
particularly  the  tithe  of  hay. 

These  exceptions  were  allowed  by  the  Master ;  and  his  report 
being  excepted  to,  they  now  came  on  to  be  argued* 

In  support  of  the  exceptions  to  the  report,  Graham  and  Abbot 
argued;  1st,  That  a  defendant  could  not  be  compelled  to  aajU 
whom  a  modusy  which  he  set  up,  was  payable;  that  a  plaintiff  was 
not  entitled  to  compel  a  defendant  to  state  a  modtis  more  partids- 
larly  than  he  chose  to  do.  If  the  modus^  as  stated  in  the  answer, 
was  not  stated  with  sufficient  oertmnty,  it  could  not  be  established, 
[  1405  ]  and  the  court  would  not  direct  an  issue  upon  it;  but  yet  the  plain- 
tiff had  not  a  right  to  compel  the  defendant  to  state  his  modiataote 
particularly  than  he  chose  to  do.  That  in  fact  one  considerable 
question  in  this  cause  was.  Whether  the  plaintiff  as  rector  of 
Lalehamy  or  the  defendant  CromUhohne^  as  yicwt  cf  Staines^  was  en- 
titled to  the  titiie  of  hay  and  clover  in  the  parish  of  Laleham  f  That 
that  was  a  question  quite  distinct  fix>m  the  question,  whether  a  mtk* 
dus  were  payable  in  lieu  of  tithes,  whoever  might  be  the  persons 
entitled  to  the  tithes;  and  to  compel  the  defendant  in  stating  the 
modus  to  say  whether  it  was  payable  to  the  vicar  of  Staines  or  the 
riector  of  Laleham^  was  to  compel  him  to  take  upon  himself  to  de- 
cide the  question  between  the  rector  and  the  vicar,  tiiough  it  was  a 
question  with  which  he  had  nothing  to  do ;  that  the  modus  had  in 
&ct  been  paid  to  the  person  (whoever  he  was)  who,  for  the  time 
bemg,  had  been  in  the  receipt  of  the  tithes;  and  to  compel  the  de- 
fendant to  state  the  modus  as  payable  either  to  the  rector  or  the  vi- 
car, was  to  shut  him  out  from  all  the  evidtsnce  which  he  might  be 
possessed  of,  of  payments  in  respect  of  the  modus  made  to  the  olhor 
person.  With  respect  to  the  other  excepticm  it  was:  said,  that  as 
the  modus  was  laid  as  a  parochial  modusj  it  was  impossible  for  die 
•    defendant  to  set  out  particularly  what  lapds  were'covered  by  it;  aH 


Ctggan 
▼. 

Lonadale, 
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the  lands  in  the  parish  werfe  covered  bj  it,  when  they  produced     1794.' 
hay. 

On  the  other  side,  the  Attorney  General  and  Allcock  argued,  and 
the  Lord  Chancellour  was  of  c^inion  that  the  answer  was  insufficient; 
oonsequently,  that  the  master  had  done  right  in  reporting  it  as  in- 
sufficient ;  and  that  both  of  the  exceptions  to  his  report  ought  to 
be  over-ruled.  With  respect  to  the  first  exception,  the  defendant 
was  certainly  able  to  say,  and  ought  to  be  made  to  say,  to  whom 
the  modus  had  in  fact  been  paid.  And  with  respect  to  the  other 
exception,  tlie  defendant  might,  and  therefore  ought  to  set  forth  the 
particulars  of  his  own  lands,  which  he  pretended  were  covered  by 
the  modm  he  insisted  upon,  although  he  had  insisted  on  it  as  a  mo- 
dm  extending  to  all  lands  within  the  parish.  Exceptions  to  the 
report  over-ruled,  {a) 


H.  34  Geo.  III.     A;D.  179*.     Scac.  [  1406  ] 

Atkynsj  Clerk,  v.  Hattonf  Bart  and  others.    [2  Anstr.  386.] 

•I 

The  plaintiff,  rector  of  St.  Michael's  parish  in  I/mgstaiiton,  &c. 

brought  this  bUI  principaUy  for  an  account  of  tithes,  and  to  have  a  *^^''^ 

a  commission  to  settle  the  boundaries  of  the  parish  and  the  glebe.  A  oommift. 

As  to  a  farm  of  900  acres  of  sheep-walk,  call^  Bourgoyn^s  Flockj  ^^  **'' 

the  defendants  set  up  a  modus  of  405.  in  lieu  of  the  tithes  of  wool  boundaries 

lit  of  a  maner, 

and  lamb.  o,  of  ,  p.; 

risb,  ought  not  to  be  granted  by  a  court  of  e^ty,  where  the  interests  of  all  parties  who  may  probably 
be  concerned  is  not  before  the  court. 

To  disprove  this  modusj  the  plaintiff  offered  in  evidence  a  paper  a  terrier 
purporting  to  be  a  terrier  of  this  parish,  found  in  the  charter-chest  ^?2^!^' 
of  Trinity  College  in  Cambridge^  who  were  landholders  in  the  parish.  eridence» 

Burton^  for  the  defendants,  objected  to  this  evidence,  as  not  com-  JlJlJ^ft,^ 
ing  from  a  quarter  that  could  give  it  authenticity.    The  proper  the  proper 
place  is  the  bishop's  register  office.  tSTf^Sy 

Richards.  —  The  original  is  always  lodged  there,  but  as  the  re-  of  the  dio- 
gister  has  been  inspected  and  the  original  cannot  be  found,  the  copy  ^^  f^^^ 
becomes  evidence.     The  college  is  interested  to  preserve  it ;  and  it  the  parish 
is  not  therefore  to  be  considered  as  in  the  hands  of  a  stranger,  but  ^S^^^njd 
in  a  proper  repository.  S!^  ^ 

Burton. — The  proper  repository  for  die  copy  is  the  parish  chest. 

The  evidence  was  rejected.  (6) 


(a)  On  the  Srtt  points  we  aboDfjrSblMliafv.  Munroer  assiacs  1794,  cormn  MaeioimU  Chief 

Mitbwmt  5  Pri.  4S5.  n^rtu    On  the  jccond,  Baioo. 

Gundey  ▼.  Fontleroj^  Bun.  60.  tupra  628.     Ba»        This  was  an  insue  directed,  by  a  lata  indoifaig 

.itr.  V.  PUnmeTf  Bun.-  lOS.  tmpra  S31-.    Hath  r.  met,  to  try  whether  the  plaintfePs  land  waa  eienpt 

Tkem,  mfira  1SS4.     lfr^|A#  ▼.  Smikwood,  S  Fri.  ftom  tithes  whan  in  the  maBarance  of  the  pio- 

G07.  ivfra,     QilHbnmd  r.  ScoUok,  4  Fri.  SS7.  .prietor;  the  defimdants,  Mr*  JPosfer  and  ■  -i  im 

k^ta.  oneof  thepeebendaries  of.ilclcA/feU,  in  tightof 

[h)  MilUr  r.  Faster  and  another,  ai  fFcaruM,  his  prebend,  were  seised  bj-  nurfeties'of  Ibsjtc 
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1794p.         The  counsel  finr  the  plaintiff  insisted  tbat  the  exemption  set  up 

jify^     AS  a  fnodus  or  composition  real|  was  bad  for  the  uncertainty ;  but 

▼.        the  court  held,  that  as  it  was  stated  to  hare  been  immemorially 

AwfaMni  P^'^  there  was  sufficient  certain^  for  a  defence;  although,'  bad  it 

MtupioMi  been  a  bill  to  establish  a  modus,  greater  accuracy  might  have  beai 

;;;;S--»w>qaiwd.(«) 

conpori.  Tie  court  thought  the  modus  proved,  and  decreed  that  the  bill 

fauEiot  m'    should  be  dismissed  as  to  that  part,  unless  the  plaintiff  chose  to 
ftr  the  on-  have  an  issue  upon  the  modMis* 

'*  As  a  ground  for  obtaining  the  commission,  the  plaintiff  shewed, 
that  there  are  two  parishes  in  Longstanion,  St,  Michael%  and  AU 
Saints  s  of  the  former  the  plaintiff  is  rector,  of  the  latter  the  Hatton 
fiunily  are  impropriators,  another  defendant  vicar,  and  the  Hatton 
fiimily  and  other  defendants  are  landholders  in  both  parishes.  Hie 
two  parishes  were  so  mixed  and  confused  in  their  boundaries,  as 
not  to  be  distinguishable ;  and  this  confusion  had  probably  been 
increased  by  the  circumstance  of  several  rectors  of  St.  Michael%  the 
plaintiff's  predecessors,  having  leased  their  glebe  and  tithes  to  the 
Hatton  family,  who  had  not  kept  them  quite  distinct  from  their 
own  property ;  but  the  defendants  sir  Thomas  Hatton  and  lady  Hat'* 
ton  appeared  to  have  done  every  thing  in  their  power  to  rectify  this 
.  impropriety,  and  to  have  given  up  either  the  original  possessions  of 
the  rectory  of  St,  Michael^  or  an  equivalent  in  every  particular. 
The  witnesses  agreed  that  throughout  all  the  lands  that  lie  coih 
iusedly,  the  mode  of  tithing  each  parcel  was  knonvn  and  fixed  by 
custom,  although  in  many  parts  tithes  were  taken  by  each  rector 
from  land  which  to  all  other  purposes  was  considered  as  lying  io 
the  other  parish. 

The  court  expressing  a  doubt  whether  a  commission  to  settle  the 
boundaries  could  with  propriety  be  directed ; 

Graham  and  Richards,  for  tlie  plaintiff,  contended  that  it  was  ne- 
cessary to  grant  a  oomniission  to  reach  the  justice  of  the  case;  by 
the  negligence  of  the  Hatton  family,  who  ought  to  have  kept  the 

for/*     TIm  pUuntifTs  coupscl  offered  in  evidence  it  is  directed  that  an  inquiry  shall  be  from  time  to 

M  paper  purporting  to  be  a  terrier  of  the  parish,  time  made  d  the  temporal  rights  of  the  dcqiyinai 

fownd  in  the  registry  of  tlie  dean  and  chapter,  and  in  every  parish,  and  returned  iuto  the  registry  of 

argufldy  tbat  as  that  was  t)ie  proper  repository  for  the  bishop,  tlic  proper  guardian  of  those  rights, 

the  mantmenta  of  the  prebend,  it  was  admiasible.  for  bit  iafotmation.     That  return  is  called  a  tcr- 

His  Lordship  mentioned  the  case  of  Atkyns  v.  ricr,  and  has  authenticity  iVom  being  found  ia  the 

HaUon,  as  deciding  that  the  proper  repository  proper  place.     Then  this  paper  purporting  to  be 

was  the  bishop's  register  office ;  and  that,  if  found  an  instrument  taken  notice  of  in  the  law,  must 

diewhere,  it  could  not  be  admitted  in  evidence.  stand  or  fall  according  as  it  has  the  requisites  of 

JgrcMMrf  then  contended,  that  as  it  could  not  be  auch  instrument  to  render  it  authentic.     Thia  has 

oonaidcred  aa  a  terrier,  from  not  being  found  in  not ;  and  therefore  cannot  be  receiTed  in  any 

tba  proper  repository,  it  was  merely  to  be  treated  other  light :  it  is  a  terrier,  or  nothing. 
■m  an  old  paper  foand  among  the  raunimenta  of        A  new  trial  has  sance  been  granted  fagrtiiacoMt 

tba  prabendary,  kept  by  the  cbqiter  aa  a  memorial  of  King's  Bench,  upon  the  ground  that  thia  ail- 

9^  Ida  ligfali,  aind  therefore  evidence  against  him.  dence  ought  to  baTe  been  reoMvad. 

ifacdwinW  Chief  Baron.  —  A  terrier  is  an  in-        (a)  See  also  Malhck  t.  Srowiet  supra  90$- 

weU  known  in  Iba  law.     By  the  canons  Wmrd  nr,  aktpkard,  S  Pri.  624.  tif/rtk 
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bbunclaries  distinct,  and  by  the  n^ligenoe  of  the  parish,  whose  ddty     1 794. 
it  is  by  perambulations  from  time  to  time  to  avoid  all  confusion,    "JijI^ 
*  the  rights  of  the  plaintiff  are  become  confused.    No  process  at  law         ▼. 
can  do  him  justice  except  for  the  particular  spot  of  ground  for  tr  i±qq  i 
which  each  action  may  be  brought;  so  the  ordinary  remedy  of  an 
issue  can  only  ascertain  whether  the  particular  close  mentioned  in 
the  issue  belongs  to  the  plaintiff  or  not.     A  principal  ground  of 
the  application  also  is  the  total  want  of  evidence  of  our  right  arising 
firom  the  confusion  introduced  by  the  negligence  of  the  defendants. 
It  is  therefore  necessary  that  a  further  remedy  be  applied.     If  we 
had  proved  the  land  to  be  clearly  within  our  parish,  although  as* 
serted  to  be  otherwise  by  the  defendants,   we  should  have  had 
a  decree ;  so,  if  there  had  been  a  difference  of  testimony  as  to  the 
locality  of  any  particular  piece  of  ground,  it  is  the  common  practice 
of  a  court  of  Equity  to  grant  an  issue  to  try  whether  the  spot  con- 
tested is  within  the  parish  or  not     But  it  would  be  absurd  to  say, 
that  each  disputed  case  may  be  the  subject  of  an  issue;  and  yet, 
when  both  parties  admit  that  the  whole  bounds  are  confused,  and  it 
is  the  interest  and  the  right  of  each  to  have  them  settled,  a  court  of 
Equity  cannot  grant  them  relief. 

A  commission  is  granted  in  equity  to  save  multiplicity  of  suits; 
it  is  a  cheaper  and  more  expeditious  way  of  settling  the  boun- 
daries than  any  other ;  and  it  is  not  more  conclusive  in  estabUslH 
ing  the  rights,  as  to  any  other  purposes,  or  against  any  other 
parties,  than  an  issue  would  be.  No  objection  therefore  as  to 
parties  can  avail  against  granting  a  commission  more  than  against 
an  issue. 

It  is  particularly  necessary  for  the  defendants  to  have  a  commis- 
sion ;  for  they  set  up  a  modus  to  cover  their  lands  in  this  parish,  and 
it  is  essentially  necessary  to  establishing  a  modus,  that  the  land 
covered  by  it  shall  be  clearly  distinguished,  which  it  cannot  be  till 
ascertained  by  a  commission. 

In  the  case  of  AUott  v.  WiUcinsoii,  1 779,  a  commission  was  granted 
to  ascertain  the  bounds  of  the  parish  where  confusion  had  taken 
place;  that  indeed  was  by  consent,  but  it  shews  that  courts  of 
Equity  consider  themselves  to  have  this  power  where  necessary ; 
for  if  they  had  not  this  jurisdiction,  they  would  not  exercise  it  even 
by  consent. 

Although  the  patron  of  St.  MichaeVs  and  the  parishioners  are 
distantly  interested,  and  not  before  the  court,  yet  that  objection 
would  equally  hold  against  commissions  to  settle  tlie  boundaries  of 
roan<Nrs,  which  are  frequently  granted  at  the  suit  of  the  lords,  with- 
out making  the  tenants  parties;  yet  they  lare  interested  in  respectof 
the  wastes  and  comnunis  and  other  privilq^es. 
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1794.  Perryn,  Baron.  —  In  Webb  v.  Conyersj  1  Bfv.'R.  41.  (a)  Lord 
jl^c^  Northington  refiised  a  commission  to  settle  the  boundaries  of  a 
▼.        manor. 

Thompson^  Baron.—  I  remember  a  case  of  Winterton  v.  Lord 
Egremantf  where  the  parties  came,  by  an  amicable  bill,  to  settle 
the  bounds  of  two  manors,  and  lord  TAurkm  refused  to  entertain 
jurisdiction. 

For  the  plaintiff  was  then  cited  the  case  of  Bouse  ▼•  Barker^ 
3  Bro.  P.C.  180.  where  this  court  refused  to  ascertain  the  boun- 
daries of  the  freeholds  and  copyholds  in  a  manor;  and  the  House 
of  Lords  reversed  their  decree,  and  a  commission  issued  for  that 
purpose. 

Ainge  said,  he  remembered  a  case  of  the  bishop  of  Durham  v. 
Claveringj  where  lord  Tkurlao)  did  grant  a  commission  to  ascertain 
the  boundaries  of  a  manor. 

Burton  and  Simeon^  for  the  defendants,  contended  that  a  com- 
mission ought  not  to  issue.  A  commission,  or  an  issue,  may  be 
granted  to  establish  and  settle  some  right  claimed  against  common 
law,  as  a  customary  mode,  of  paying  tithes ;  but,  if  it  were  used  to 
try  a  right  to  tithes  or  glebe,  it  would  be  to  usurp  the  office  of  the 
courts  of  law. 

The  plaintiff  would  not  be  entitled  to  an  issue  without  at  leost 
raisii^  a  doubt  of  some  parcel  of  glebe,  or  portion  of  tithes,  being 
withheld ;  but  here  he  cannot  point  out  any  spot  now  in  the  hands 
of  any  other  person  which  properly  belongs  to  his  rectory;  nor  can 
he  shew  that,  upon  the  whole,  he  formerly  had  more  tlian  he 
has  now. 

The  commission  could  be  of  little  or  no  service;  for  even  if  it 
were  found  that  some  of  the  land  now  considered  as  belonging  to 
all  AU  Saints  parish,  in  fact  lies  in  St.  Michael's^  yet,  as  it  is  proved 
that  the  tithes  are  taken  by  a  certain  and  known  division  of  the 
lands,  each  rector  would  continue  to  take  the  same  tithes,  as  a  por- 
tion of  tithes  in  the  other  parish,  which  he  now  takes  as  being 
within  his  own;  and  this  with  the  more  reason,  because  each  now 
enjoys  considerable  portions  of  tithes  in  the  other  parish  by  imme- 
morial custom  in  the  village. 

The  commission  could  have  no  effect  beyond  the  present  suit ; 
for  the  patron  of  St.  MichaeVs  not  l>eing  a  party,  the  rights  of  the 
church  cannot  be  bound,  as  was  settled  in  the  case  of  Carr  v. 
8iipnl958.  Henton. 

A  commission  is  a  proceeding  so  contrary  to  the  spirit  of  the 

fa)  Fhipcfly  HUbr  ▼,  Conmn,  since  reported    of  grentiog  commisMons  to  settle  boudcUriet^re 
S  Cox's  Gs.  Equ.  360.     1  Eden  SS].,  end  see    collected. 
Mr.i?ifii*8  note  in  which  the  cases  oo  the  snlijoct 
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common  iaw^  that  it  ought  never  to  issue  unless  upon  grounds  much     1 794, 
more  weighty  than  those  now  produced.    JSq>.  Temp.  Finch.  17.     ^Ufynt 
""ikid.  239.     Metcalfe  \.  Beckwith^  2  P.  Wms.  376.  i?.  Temp.  King.        v. 
60,  61.   St.  Luke\s  v.  St.  Leonard: s^  1  Bro.  41.  and  JVebb^.  ConyerSj  •r^"^7o  ] 
there  cited.     Bishop  of  ELy  v.  Kenricky  Bunb.  322. 

In  the  case  3  Bro.  P.  C.  the  confusion  was  fraudulendy  created 
to  deprive  the  lord  of  his  fines  on  admission.     Allot  v.  Wilkinson  Supra  1098. 
was  by  consent,  and  after  the  quantity  of  the  land  had  been  ascer- 
tained by  an  issue.  7  Bro.  P.C.  518. 

.  Graham,  in  reply.  —  The  rule  as  to  parties,  laid  down  in  Carrv^ 
Henton,  applies  only  to  the  case  of  a  dispute  between  a  rector  and 
vicar,  where  the  bill  seeks  to  establish  the  right ;  there  the  patron 
must  be  a  party  ;  for  the  vicar  may  be  unable  alone  to  stand  the 
contest,  and  the  patron  is  interested  in  the  suit  immediately.  Here 
the  commission  is  prayed  only  collaterally ;  the  rector  seeks  tithes 
of  certain  lands;  the  defence  is,  that  they  are  in  the  other  parish. 
This  point  also  occurred  in  the  case  of  Allot  ▼.  Wilkinson.  In 
setding  the  original  dispute  between  these  two  tlaimants  of  tithes, 
an  issue  was  directed  to  try  whether  Wilkinson  then  had  the  same 
quantity  of  glebe  land  which  he  was  entided  to.  Then  2Wmfy 
College  came  in  and  claimed  against  both  100  acres  of  glebe  land, 
and  a  moiety  of  the  rectories  of  two  out  of  the  three  parishes  now 
consolidated ;  a  commission  issued  to  ascertain  the  ancient  bounds ; 
the  commissioners  returned  the  evidence  instead  of  the  fact,  and 
the  return  was  set  aside :  a  Mr.  Nelson  then  lodged  a  claim  to 
another  share  of  the  tithes,  and  it  was  not  till  after  setdng  aside  the 
first  commission,  that  the  crown,  as  patron  of  the  vicar,  was  made 
a  party.  This  w&s  by  consent  of  the  parties ;  but  the  present  argu* 
ment  would  go  the  length  of  saying,  that  those  parties  could  not 
>^  consent,  and  that  the  court  had  no  jurisdiction. 

The  cases  cited  against  us  have  all  gone  upon  the  propriety  of 
trying  the  right  at  law.  Here  the  case  states  a  total  want  of  evi- 
dence upon  the  subject,  which  makes  it  impossible  for  us  to  establish 
our  right  at  law ;  and  as  the  confusion  has  arisen  through  the  neg- 
ligence of  the  defendants,  we  are  entitled  to  this  as  the  only  mode 
of  redress  against  them. 

Macdotiald,  Chief 'Baron.  —  The  plaintiff  here  calls  upon  the 
court  to  grant  a  commission  to  ascertain  the  bounds  of  die  parish, 
upon  the  presumption  that  all  the  land  which  should  be  found 
within  those  boundaries  would  be  tithable  to  him.  Tliat  is  indeed 
a  primd  facie  inference,  but  by  no  means  conclusive ;  and  there  is 
no  instance  of  the  court  ever  granting  a  commission  in  order  to 
attain  a  remote  consequential  advantage.  It  b  a  jurisdiction  which 
the  courts  of  Equity  have  always  been  very  cautious  of  exercising.  [1411  ] 
In  the  case  of  St.  Luk^s  Old-^street  y.  St.  Leonard%  lord  TkurUm 

Vol.  IV.  K 
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I794f.     expressed  great  doubts  as  to  the  decision  of  the  Mayor  of  York  r. 

"■^JJ""    Pilktngtofh  and  concurred  in  lord  Hardwicke*s  first  opinion  upon 

T.         that  case.     The  case  of  St.  Luk^s  ▼.  St.  Leonmd^s^   of  which  the 

*^'*^*     note  in  Brown  is  by  no  means  full,  was  upon  a  bill  brought  by  the 

parish  of  St»  Liike  to  avoid  confusion  in  making  their  rates,  and 

prayed  a  commission  to  fix  their  boundaries  for  that  purpose:  a 

number  of  houses  had  been  built  upon  land  formerly  waste,  and  it 

was  doubtful  to  which  parish  each  part  of  the  waste  belonged. 

Lord  Tlinrlaw  refused  to  interfere,  and  observed,  that  the  greatest 

inconvenience  might  arise  fi*om  doing  so ;   for  if  that  commission 

were  granted,  and  the  bounds  set  out  by  the  commissioners,  any 

other  parties,  on  a  different  ground  of  dispute,  might  equally  well 

claim  another  commission ;  these  other  commissioners  might  make 

a  different  return,  and  so,  instead  of  settling  differences,  endless  con- 

fiision  would  be  created. 

The  case  of  AUott  v.  Wilkinson  was  the  case  of  parishes  consoli- 
dated for  every  other  puipose  except  tithes,  so  that  no  other  person 
could  have  an  interest  in  fixing  the  ancient  bounds  except  those 
who  were  before  the  court. 

The  case  in  3  Bro.  P.  C.  180.  Bouse  v.  Barker,  is  not  in  point; 
there  it  was  admitted  that  lands  of  the  one  description  had  been 
confused  among  the  others,  and  it  appeared  that  that  confusion 
was  introduced  with  a  fi*audulent  view.  Here  there  is  no  proof 
of  the  manner  of  tithing  being  wrong,  although  some  confusion 
has  arisen  by  the  negligence  of  both  parties  in  not  keeping  their 
rights  distinct 

Whether  the  bounds  of  the  parish  correspond  to  the  manner 
of  tithing,  is  not  determined ;  it  rather  appears  indeed  that  in  some 
places  tithes  have  been  taken  by  each  rector  in  the  parish  of  the 
other;  but  that  may  well  be,  by  each  having  a  right  to  portions  of 
tithes  there.  The  parcels  of  land  upon  which  it  has  taken  place 
may  have  been  glebe  land,  or  may  have  been  detached  pieces 
belonging  to  proprietors  of  farms  in  the  other  parish,  who  would 
naturally  desire  to  have  the  whole  tithable  to  the  same  rector ;  and 
the  reciprocity  of  these  customary  rights  to  tithes,  makes  it  ex- 
tremely probable  that  some  agreement  for  that  purpose  has  for- 
merly taken  place,  and  that  the  custom  is  well  founded.  How- 
ever, if  the  plaintiff  chooses,  he  is  entided  to  an  issue  to  try  the 
right  of  the  defendants  to  tithes  in  those  parcels  of  Si.  MichaeFs 
[  1412  ]  parish.  The  bill  must  be  dismissed  with  costs,  so  far  as  relates  to 
the  commission  to  set  out  the  boundaries. 

A  commission  is  also  prayed  to  set  out  the  glebe  land.  It  ap- 
pears that  the  plaintiff  has  a  full  equivalent  for  ^ery  piece  of  glebe 
thrt  ever  belonged  to  the  rectory;  so  that  if  the  exact  mttdS  and 
bounds  are  unknown,  he  has  already  the  fnU  effect  of  a  conunissioni 
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if  they  are  known,  and  any  part  not  delivered  up  to  him,  his  remedy      1794'. 
is  at  common  law :  he  has  made  no  case  for  our  interference*    As    ~~ 
to  this  also,  the  bill  must  be  dismissed  with  costs.  v. 

H.  34  Geo.  III.    A.  D.  1794.     Scac. 

Atkyns  V.  Lord  fVilloughln/  De  Brooke  and  others.  [2  Anstr.  397.] 

This  was  a  bill  filed  by  the  same  plaintiff  against  others  of  S.c. 
his  parishioners ;  and  as  it  also  prayed  a  commission  to  ascertain  ^^^^^  ^^* 
the  boundaries  of  the  parish,  for  the  same  purpose,  and  upon  simi-  Tiie  court 
lar  grounds  to  those   in  the  other   case,   they  were  both  heard  ^^^^^ 
before  the  court  gave  their  decision  in  either.     The  bill  in  this  afenn  mo- 
case  also,  so  far  as  related  to  the  commission,  was  dismissed  with  ground  of 

<*osts.  m^lth*' 

The  defendants,  lord  fVtUoughby  and  his  tenant,  Goodcheap^  set  notice  is 
up  an  immemorial  payment,  due  and  payable  by  the  owners  or  ^^**"^ 
occupiers  of  those  lands,  by  way  of  modus  or  composition  for  the  mine  a 
small  tithes  of  their  land ;  it  consisted  of  340  acres,  and  was  stated  ^^^^*'*'" 
to  be  an  ancient  farm  settled  by  a  parliamentary  entail  on  the  family  modui  \% 
of  lord  Willoughty  in  the  37  H.  8.     No  evidence  was  produced  of  Jj^^  j^ 
any  actual  agreement  for  a  composition  having  been  ever  made.  •  modus  is 
The  existence  of  the  payment,  as  far  back  as  could  be  traced  was  aMwerwIth 
clearly  proved.     Sir  Thomas  Hatton^  lessee  of  the  rectory  under  the  sufficient 
plaintiff,  had  received  this  composition.     The  plaintiff  himself  never  foundV*^ 
did,  nor  did  Goodcheap  the  occupier  of  the  farm  ever  pay  it,  having  fS9o^  ^f\ 
come  into  possession  but  a  few  months  before  the  bill  was  filed,  enough;** 
He  insisted  on  the  payment,  as  being  at  least  good  as  an  annual  ^^TJ^^*^ 
composition,  to  determine  which  no  notice  had  been  given.  periy  laidu 

Graham  and  Richards*  for  the  plaintiff,  contended)  that  this  mo-  "  ■  fnodui 

or  GOQiposi* 

dus  was  not  set  forth  with  sufficient  certainty :  it  was  pleaded  as  a  Uon,"  and 
modus  or  composition ;  whereas  the  claim  of  exemption  set  up,  being  ^J^^}^ 
against  common  right,  must  be  accurately  defined.  owners  or 

The  payment  is  said  to  be  due  from  the  owners  or  occupiers.  ^^41^?  *i 
This  leaves  the  clergyman  uncertain  to  whom  he  shall  resoit  for 
the  recompence  he  is  to  receive  for  his  tithes ;  each  may  shift  it  off 
upon  the  other.  As  a  modus^  tliis  payment  is  rank.  By  the  sur-> 
vey  in  Domesdajfy  it  appears  that  Uie  two  parishes,  which  consist 
of  about  2000  acres,  were  then  valued  at  8/.  This  defence  set  up, 
supposes,  that  within  1 16  years  afterwards,  at  the  tune  of  memory^ 
the  small  tithes  of  340  of  those  acres  were  valued  at  4/.  Of  these, 
the  greatest  portion,  211  acres,  are  arable  land  in  the  common 
field,  where  hardly  any  small  tithes  could  arise;  tlie  other  129  acres 
are  stated  to  be  meadow  and  pasture  land.  And  it  must  be  main- 
tained that,  afler  deducting  all  hay-tithe,  the  other  tithes  arising 
from  those  129  acres,  were  compounded  for  before  the  time  of  me- 
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mory  at  4/.  That  would  be  nearly  a  fair  composition  now;  but 
on  a  moderate  calculation,  tlje  value  of  money  was  then  eight 
times  as  much  as  it  is  now ;  so  that  it  is  equal  to  a  composition  for 
32/.  at  present. 

If  the  payment  be  clearly  greater  than  can  be  supposed  to  have 
been  a  fair  composition  before  the  time  of  meniory,  the  court  will 
over-rule  the  claim,  without  sending  it  to  a  trial  at  law.  Chapman 
v.Smith^f  2  Fes.  514.    Bis/iop  v.  Chichester  fj  2  Bro.  R.  163.    Ekin 

v.Pigotti  3  Atk.  298. 

*  The  claim  of  the  tenant  to  have  this  considered  as  an  annual 
•composition,  totally  fails ;  for  it  appears  that  Goodcheap  never  paicl 
this  composition ;  so  that  it  is  not  a  personal  contract  with  him. 
And  it  cannot  be  considered  as  running  with  the  land,  for  his  land- 
lord, lord  Willoughby^  does  not  set  up  such  a  claim. 

The  plaintiff  never  accepted  this  composition,  and  therefore 
dtiy  agreements  t>f  his  predecessors,  or  of  his  own  lessee,  can 
have  no  effect  to  bind  him,  or  to  make  notice  necessary.  They  are 
wholly  void. 

Besides,  the  tenant  as  well  as  his  landlord  have  set  up  an  adverse 
title,  a  moduSy  and  have  therefore  agreed  to  consider  themselves  as 
not  holding  by  annual  agreement  under  the  rector.  Notice  is  held 
necessary  by  analogy  to  the  case  of  landlord  and  tenant  from  year 
to  year ;  and  there,  setting  up  an  adverse  title  is  held  a  waiver  of 
notice  to  quit  possession. 

Burton  and  Steele^  for  die  defendants.  — The  cases  where  the  court 
have  decided  a  modus  to  be  rank  without  sending  it  to  a  jury,  have 
&11  been  where  a  modus  has  been  set  up  for  a  specific  thing,  as  a 
sheep  the  price  of  which  is  easily  ascertainable ;  for  it  cannot  be 
supposed,  that  any  man  would  agree  to  pay  more  than  the  value 
fer  every  sheep  or  cow  that  he  or  his  posterity  should  ever  have 
<m  the  land.  But  a  farm  modus  is  not  so  easily  computed  or  ascer- 
tained ;  the  difference  of  cultivation  may  throw  more  or  less  of 
the  produce  into  the  small  tithes  at  different  times;  a  landlord, 
wishing  to  improve,  may  have  given  more  than  the  exact  value ;  or 
a  pious  owner  may  have  chosen  to  settle  a  considerable  annuity 
out  of  his  land  upon  the  church.  In  Chapman  v.  Smithy  this  dis- 
tinction is  taken  by  Lord  Hardwicke.  So  in  Edge  v.  Oglander^ 
Hit.  Term  1691,  cited  in  Bunb.  301.  a  modus  of  8/.  for  a  farm  of 
the  value  of  80/.  a  year  was  allowed. 

The  defendant  Goodcheap  is  entided  to  tlie  benefit  of  this  com- 
position, being  a  running  contract  with  the  rectors,  continued  after 
the  plaintiff  became  rector,  and  paid  to  his  lessee*  That  notice 
was  necessary  to  determine  it,  notwithstanding  the  modus  set  i^  is 
decided  in  the  KensingH^i  case,  Adams^.  Hewit^  1782,  and  Bishop 
V.  Chichester,  2  Bro.  ^61. 
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Chahamy  in  reply.  —  The  Kensii^ton  case  wasi  where  an  actual      1 7J)4c 
agi'eemcnt  had  been  entered  into  between  the  clergyman  and  the    ^^^    * 
parishioners)  and  they  insisted  on  it  as  a  composition  during  the         v. 
incumbency.     The  court  held  otherwise,  that  it  was  only  good  ie*^wltef 
from  year  to  year,  but  that  notice  was  necessary  to  dissolve  it ;  for 
that  was  not  a  denial  of  the  clergyman's  right ;  it  was  not  an  ad- 
verse claim,  but  a  claim  under  him  for  a  longer  term. 

Macdonaldj  Chief  Baron.  —  I  believe  the  .question  of  notice  in 
that  case  originated  with  Lord  Mansfield  in  the  House  of  Lords ;  Vide  tupn 
it  had  not  been  taken  notice  of  in  this  court,  nor  in  argument  ^^^^' 
there. 

Graham.  —  In  the  case  of  Bis/iop  v.  ChkheUer^  tlie  rector,  by 
giving  an  irregular  notice,  admitted  the  necessity  of  a  notice ;  and 
probably  there  had  been  some  agreement  between  them,  or  an- 
acceptance  of  the  payment,  which  supposed  an  agreement.  The 
law  in  this  respect  is  expressly  founded  on  the  Kensington  case. 
Lord  Thurlaw  declaring  that  he  decided  contrary  to  what  he  should 
have  conceived  to  be  the  law,  as  being  unable  to  distinguish  it  from, 
that  case,  and  bound  by  it  Then  il^  in  fact,  the  case  of  Bishop  v. 
Chichester  was  not  distinguishable  from  the  Kensinglon  case,  it  has 
not  carried  the  rule  beyond  it,  and  is  to  be  considered  merely  as 
a  confirmation  of  it;  if  it  was  distinguishable,  then  the  reason  of 
the  decision  fails,  and  it  is  to  be  considered  as  a  misapplication  of 
the  old  rule,  not  as  the  adoption  of  a  new  one.  The  present  clearly 
is  distinguishable  from  the  Kensington  case;  for  here  the  defence  [1415  ] 
set  up  is  a  moduSj  a  title  paramount  and  inconsistent  witli  any  agree- 
ment or  composition  with  the  plaintifT;  both  parties  contending 
that  no  agreement  exists ;  then  a  notice  to  determine  it  must  be 
supei'fluous. 

As  to  rankness;  if  the  arguments  relied  on  are  admitted,  no 
modus  can  ever  be  set  aside  on  this  ground ;  for  it  is  impossible  to  * 
define  how  far  the  benevolence  of  the  former  proprietors  may  have 
led  them  in  granting  beneficial  contracts  to  the  clergy.  The  aises 
relied  upon  do  not  establish  any  thing  like  the  distinction  contended 
for  between  farm  moduses  and  others.  The  case  of  Chapman  v. 
Smith  went  on  the  peculiar  situation  of  Romney  Marshy  where  the 
prospect  of  great  improvement  by  draining  might  lead  the  proprie- 
tor to  agree  for  more  than  the  existing  value.  In  Edge  y.  Qg/on- 
der^  the  modm  was  so  large,  that  the  vicar  probably  agreed  to  take 
it  as  the  full  value  of  the  tithes,  and  the  decree  must  then  have  been 
by  consent,  as  in  Bates^s  case,  cited  2  Ves.  513.  Supr  64i 

Macdonaldj  Chief  Baron.  —  To  the  modus  set  up  in  this  case 
several  objections  have  been  taken :  first,  it  has  been  argued,  that  it 
is  not  laid  with  suflicieut  certainty  to  found  a  decree ;  and  if  this 
were  a  bill  to  tbtablibh  these  moduses,  that  might  be  the  case;  but 
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1794«*     in  an  answer,  such  strictness  is  not  requisite;  if  it  appears  that  there 
"^JJ]r^    is  a  good  defence,  that  is  sufficient.     The  second  objection  is  the 
T.         rankness  of  the  moduSf  and  the  court  is  desired  on  that  ground  to 
wm^kbv  <>ver-rule  the  defence.     But  it  has  properly  been  stated,  that  a  very 
Ve  Brooke,   material  difference  subsists  between  a  farm-payment  and  one  for  a 
particular  species  of  produce.     In  the  former  many  reasons  may 
have  prevented  the  tithes  from  being  agreed  for  at  their  proper 
price.     The  owner  may  have  meant  a  bounty  to  the  clergyman; 
or  he  may  have  wished  to  pay  for  an  exemption  from  tithes  for  the 
sake  of  improvements.     Besides,  it  is  hardly  possible  to  ascertain 
the  comparative  value  of  the  land,  or  of  the  produce,  in  former 
times;  and  the  court  should  not  be  nice  in  judging  of ^e  value 
or  the  goodness  of  the  bargain,  where,  by  any  probable  circum- 
stances, the  modus  may  have  been  a  real  agreement  between  the 
parties  before  time  of  memory.     More  especially  ought  the  court 
to  be  extremely  cautious  in  deciding  such  a  question  without  the 
intervention  of  a  jury,  if  the  least  doubt  arise  as  to  the  fact  of  rank- 
•  Supm       ness.     *  Edge  v.  Oglanderj  f  Chapman  v.  Smithy  J  Pcde  v.  Gardiner^ 
t  Supim       1  ^^^*  P.C,  214.     Under  these  circumstances,  the  court  will  not 
^^'^'  decree  for  the  plaintiff,  against  the  modus  set  up;  but  if  the  rector 

601.  desire  an  issue,  undoubtedly  he  must  have  it  (a) 


[  1416  ]  H.  34  Geo.  III.     A.D.  1794.     Scac. 

Bousker  and  others  v.  Morgan.     [2  Anstr.  404.] 
8.C.  This  bill  was  brought  by  the  plaintiffi,  impropriate  rectors  of 

Deer.  42S.  ^®  parish  of  Garway  in  the  county  of  Hereford^  for  an  account  of 
ivhena  biU  tithes  growing  on  the  lands  in  the  possession  of  the  defendant  there, 
mi  accoimt  ^"^  ^^  tithes  or  compositions  for  tithes  received  by  the  defendant 
of  tithes  from  the  other  tenants  in  the  parish,  as  lessee  of  the  tithes  under  the 
^"hediT  plaintiffs,  the  Berkleys.  The  uncle  of  the  defendant  had  been  for 
lease  of  his  many  years  lessee  of  these  tithes  from  year  to  year,  and  on  his 
the  other  death  the  defendant  succeeded  him  in  the  possession  thereof,  and 
tiUiesintbe  continued  tenant  till  the  year  1789,  when  the  plaintiff  Bousher  ob- 

pansn,  and  r  '  ^ 

the  whole  tained  a  lease  of  the  tithes  from  the  Berkleys  for  twenty-one  years, 
giwstionm  jg^f^^^^  qh  hig  becoming  tenant,  gave  the  defendant  a  noUce, 
turns  upon  dated  the  25th  March  1789,  to  deliver  up  the  possession  of  the 
^th?i«^  tithes  "  at  the  end  of  the  present  year."  Morgan  held  the  tithes 
and  of  the  from  Lody'day  to  Lady'day.  After  this  notice  the  defendant  came 
to  det^^*"  ^'^  ^®  other  farmers,  to  a  meeting  called  by  Bousher  to  settle 
mineitytfus  compositions  for  tithes;  he  there  heard  him  agree  with  the  other 
not  proceed  farmers  for  their  tithes,  made  no  objection,  and  offered  a  composi- 
tiU  these      (ijon  fQj.  jjjs  own,  which  was  rejected. 

m-    !■■■■■■■  m  --  ■!-     Willi     MMI1.  I.  —      — —  .  ^  \    \     .  \         _  m  \-M         — ■- -       i     ■  _    ■ ^m  — 

(o)  On  the  point  of  notice,  see  Bishoft  v.  C/«'-    see  G"  Connor  v.  Cook,  6  Ves.  665,     8  Ves.  535. 
Chester^  1323.  n.  where  tlie  cases  arc  collected,     iiifta. 
On  the  modus,  in  addition  to  the  cases  in  the  text, 
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Pltwier,  LewiSi  and  Leach^  for  the  plaintif&}  insisted,  that  the      1 794. 
lease  to  the  defendant,  being  by  parol,  conveyed  nothing,  even  in  ""^"^ 
the  tithes  of  his  own  lands,  Cro.  Ja,  137*  and  the  other  cases  cited         v. 
in  3  Bac.  Abr.  337,  338. ;  but  much  less,  as  to  the  tithes  of  the    >'^»- 
other  lands,  ibidU ;  as  to  which,  the  general  conclusion  drawn  in  points  are 
Bacoti  is  this :  ^^  Herein  all  the  books  agree,  that  if  a  person  lease  J^^^    "^ 
his  tithes,  even  for  a  year,  to  a  stranger,  it  must  be  in  writing,  and  vide  5th 
if  it  be  not,  it  will  be  absolutely  void;"  and  as  the  rent  is  entire,  edit* of  B«. 
if  the  lease  is  bad  in  part,  it  must  be  bad  in  toto.     Even  if  he  vol.  iy. 
.had  a  good  lease  from  year  to  year,  it  is  determined.     Tlie  notice  P*  ^^* 
is  perhaps  bad,  but  the  irregularity  is  waived  by  the  acquiescence 
of  the  defendant,  in  treating  for  a  new  composition,  and  hearing 
the  agreements  of  the  other  tenants  without  making  any  objec- 
tion ;  for  by  such  conduct  he  has  led  both  the  plaintiff  and  the 
tenants  to  make  agreements  on  the  faith  of  his  lease  being  dis- 
solved, and  has  also  prevented  the  plainti£P  from  giving  a  fresh 
notice,  which  he  might  have  done  if  the  first  notice  had  not  been 
apparently  accepted. 

Burton  and  Johnson^  cotitra.  — The  bill  having  stated  a  notice  to  [  l*i7  ] 
quit  at  the  end  of  the  then  current  year,  thereby  admits  the  defend- 
ant to  have  been  a  tenant,  and  to  have  required  notice;  the  validity 
of  the  demise  is  not  therefore  in  issue,  and  cannot  be  questioned ; 
but  a  parol  agreement  for  a  composition  for  the  lands  in  tlie  de- 
fendant's occupation  is  good  by  every  day's  experience.  As  to 
tlie  other  tithes,  the  conclusion  drawn  in  3  Bac,  Abr.  339.  from 
all  the  cases  is,  that  the  point  is  unsettled ;  and  it  may  be  good  as 
between  the  parties  to  the  agreement,  although  bad  as  against  the 
tenants,  by  its  passing  no  interest.  If  the  notice  is  bad  in  part,  it 
is  bad  in  the  whole.     Btmb.  15.  Supmcit 

The  notice  is  not  waived ;  a  new  agreement  or  lease  would  be  a 
virtual  surrender  of  the  old  one,  but  a  treaty  for  it  is  not ;  and 
as  the  plaintiff  had  manifested  a  design  to  determine  the  lease, 
it  was  natural  for  the  defendant  to  treat  (or  a  new  agreement  when 
the  former  should  end,  without  acknowledging  that  it  was  then 
ended. 

Here  the  only  dispute  is  as  to  title,  which  ought  to  be  esta- 
blished before  the  account  can  be  entered  upon ;  and  on  a  disputed 
title,  especially  between  two  laymen,  the  proper  tribunal  is  a  court 
of  law ;  against  a  possession  for  forty  years,  under  this  title  as 
tenant,  equity  will  not  interfere  in  the  collateral  shape  of  an  ac- 
count. 

Plumer  in  reply.  —  The  bill  is  for  an  account,  which  is  the  proper 
jurisdiction  of  a  court  of  equity.  The  matter  of  title  is  introduced 
by  the  defuudanl's  answer,  and  is  not  substantiated.     The  defend- 
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1794.     ant,  by  setting  up  a  fictitious  claim  of  title,  cannot  defeat  the  plain* 

BauBher      tiff  of  his  suit 

▼.  Macdonaldi  C.B.  —  (After  stating  the  case.)  —  The  plaintiff  in- 

^iSf^'  sigts  that  the  notice  he  has  given  b  either  originally  good,  or  that 
the  defect  is  cured  by  the  defendant's  having  waived  the  irregu- 
larity. Whether  it  be  so  or  not,  is  a  pure  question  at  law,  and  not 
a  proper  foundation  for  a  suit  in  this  court  So  the  question  whe- 
ther the  lease  itself  was  void  or  no,  is  a  question  proper  to  be  tried 
in  a  court  of  law.  These  are  real  questions  in  the  causey  and  the 
account  sought  is  only  consequential  on  the  title  being  estabtisbed. 
The  court  are  therefore  of  opinion  that  the  bill  be  retained  for  a 
year,  with  liberty  for  the  plaintiff  to  proceed  at  law  in  the  mean  time 
for  the  establishment  of  his  title,  as  he  shall  be  advised. 


[  1418  ]  *      H.  34  Geo.  III.     A.  D.  1794.    Scac. 

Bremer  v.  HiU.    [2  Anstr.  418.] 

&C.  This  was.  a  bill  for  an  account  of  tithes  on  the  lands  in  the  de- 

I)e^?4S9.  fendant's  possession  in  the  parish  of  Hemel  Hempstead,  Herts. 
iMiee  of  The  plaintiff  claimed  to  be  lessee  of  these  tithes  under  a  demise 
agreed  with  ^®™  ^^^  James  Peachey  in  the  year  1781  to  Thomas  Trott  for 
the  owner  twenty-one  years;  TVott  in  1789  under-leased  to  Thomas  Patrick 
forcertadlii  f^r  twelve  yefers;  in  1790  Patrick  demised  the  same  to  the  plain- 
colkteral  tiff  for  five  years.  The  defendant  claimed  to  be  discharged  from 
tionsiiioito  payment  of  tithes  in  kind,  and  set  forth  an  agreement  made  m 
/*^*  ^^  178 3. between  his  lessor  of  the  lands  in  question,  Christopher  TaaxTy 
the  tenuts  and  T.  7 Vo//,  the  then  lessee  of  the  tithes,  by  which  Trotty  in  con- 
ofthekndg  giderafion  of  Tomoer^s  having  demised  to  him  certain  other  lands, 
ytan,  hot  did  *^  for  himself,  his  executors,  administrators,  and  assigns,  co- 
J^^l^^j^*  venant,  promise,  and  agree,  to  and  with  the  said  Christopher 
oompontion  Tomer,  his  heirs  and  assigns,  that  he  the  said  Thomas  Trott,  his 
ing^.  6d.  executors,  administrators,  or  assigns,  should  not,  nor  would  at 
yerncni  any  time  or  times  during  the  said  term  of  twelve  years  take  the 
bound  him-  tithes  in  kind  from  any  present  or  future  tenant  or  tenants  of  him 
self  attdhii  the  said  Christopher  Toooer,  in  the  said  parish  o£  Hemel  Hempstead^ 
Hit  under-  but  should  and  would  accept  and  take  of  and  from  all  and  every 
1^"^*"*^  the  present  and  fiiture  tenant  and  tenants  a  reasonable  composition 
name  of  a  for  the  same,  not  exceeding  Ss.Sd.  an  acre  for  the  said  tithes:*' 
wbora^te  ^^^  followed  a  proviso,  that  upon  non-payment  of  the  composition 
had  nomi-  at  each  half-year,  or  withih  thirty  days  after,  the  tithes  should  be 
MU^agam  ^aken  in  kind.  The  defendant  also  proved,  that  the  plaintiff's  lease 
kaaed)  for  from  Patrick  was  only  colourable,  and  that  he  was  to  be  considered 
kind  against  as  agent  or  trustee  for  Ptrfrw:*.  The  defendant  became  tenant  to 
the  tenant     Toxer  of  the  lands  in  question  in  1 790,  and  claimed  to  be  dls- 

•ftbehmd,  ^  ' 
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charged  of  payment  of  great  tithes  in  kind  on  paying  the  composi-      1794. 
lion  at  the  rate  of  3s.  Sd.  per  acre.     The  tithe  of  sir  James  Peachey      ^_^ 
(through  whom  the  plaintiff  claimed)  to  the  small  tithes,  was  a        v. 
demise  from  the  vicar  "  for  all  the  time  the  said  Dr.  Bingham       ^^^^' 
should  continue  vicar."  and  had  a 

Phmer  and  Grimwoodj  for  the  plaintiff  contended,  that  the  plain-  s*^Jf^„ 
tiff  was  not  bound  by  the  agreement  with  Troti.     The  covenant  is  agreement 
not,  that  no  tithes  shall  be  demanded,  but  only  that  Trott^  his  ^^ncwrl 
executors,  administrators,  or  assigns,  shall  not  take  such  tithes*  taintyof 
The  plaintiff  is  not  within  this  description,  he  is  not  an  assign,  ^e  paid. 
The  •distinction  between  an  assignee  and  an  under-lessee  is  very  'j^^^'^ 
strongly  marked.     Crusoe  on  dem,  Blencoe  v.  Bugby^  3  fVils,  284.  land  cannot 
Kinnersley  v.  Orpe,  Dotig.  56.     Holford  v.  Hatch,  Dong.  174.  hdddS. 

This  covenant  does  not  run  with  the  tithes,  it  is  merely  personal  duu^ed  of 
5  Rep.  16.  a.     Those  covenants  only  run  with  the  land  which  are  *"**>"  ""der 

•   •  '  .  •  any  cove- 

made  by  the  original  lessor,  not  those  which  his  lessee  makes,  nantwith 

And  besides,  it  is  from  its  nature  collateral  to  the  tithes ;  it  is  not  ^n'nnder- 

a  demise  of  part,  or  an  agreement  to  retain,  but  merely  a  covenant  letMe  isnoi 

to  come  to  a  reasonable  agreement  each  year,  not  exceeding  3s.  ^t^^ 

6d.  per  acre.     Then  there  can  be  no  privity  between  the  present  meaning  of 

parties,  and  the  covenant  has  no  force  between  them.  nantT'nor 

Even  between  the  oricrinal  parties  it  could  not  operate  as  a  c«>the 

.  .  tithes  be 

lease  of  this  portion  of  tithes,  for  there  is  no  certain  rent  reserved  bound  by 
so  as  to  make  it  a  lease;     The  same  uncertainty  makes  it  void  as  a  ^^  «  co- 
covenant,  for  there  must  be  mutual  remedies  in  a  valid  covenant ;  the  U 


but  here  the  composition  being  unfixed,  Trott  could  demand  nothing  ^J*"®  ^ 
in  certain.  other  mat- 

At  most  it  was  only  a  personal  covenant  between  them,  which  }?  T***^ 
might  have  been  enforced  in  equity.     But  as  the  plaintiff  is  a  bond  grant,  for 
Jidc  purchaser  for  valuable  consideration  without  notice,  the  equity  jJl^^w** 
does  not  run  as^ainst  him.  ^     shall  con- 

Burton  and  AllcocJc  on  the  other  side. — It  appears  from  the  state-  f^'^^'^a 
ment  of  the  plaintiff's  case,  that  he  has  not  brought  the  proper  par-  conveys  a 
ties  before  the  court     Brewer  holds  in  trust,  as  to  the  greater  part  #  ri  ai  o  -i 
or  the  whole  of  the  tithes,  for  his  nominal  lessor,  Patrick.     The 
cestui  qui  trust  must  he  a  party.     In  a  similar  case,  Stafford  v.  The 
city  of  London^  1  P.Wms.  428,  the  bill  was  dismissed  for  want  of 
joining  a  material  party.     It  appears  also,  that  if  the  plaintiff  suc- 
ceeds in  his  demand,  Uie  defendant  will  have  his  remedy  against 
Tower  J  and  he  against  Trott.     These,  therefore,  are  material  parties 
to  the  suit,  and  ought  to  have  been  joined  in  the  bill. 
'    The  agreement  with  Tawer^  in  &ct,  operates  as  a  demise.     A 
covenant  with  a  stranger,  that  he  shall  have  the  tithes,  is  a  lease  as 
much  as  if  it  had  been  of  lands;  and  So  if  made  with  the  terre-tenant. 


'-A 
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1794.      it  is  a  right  of  retainer  in  the  nature  and  with  all  the  qualities  of 
"TT  a  demise,  and  if  made  by  deed  is  good.     Hawkes  v.  Brayfeld^  Cro. 

T.         Jac.  137.   And  to  constitute  such  an  instrument,  no  form  of  words 
^^'       b  essential.     3  Bac.  Abr.  419. 

The  rent  is  certain  if  considered  as  Ss.  6(L  per  acre^  as  the  tenant 
has  done.  If  this  is  considered  as  a  demise  or  retainer  of  the  tithes, 
it  is  a  grant  of  part  of  the  thing  itself,  and  no  posterior  grant  can 
[  1 420  ]  be  good  against  it ;  but,  if  only  considered  as  a  covenant,  yet  it  shall 
bind  the  covenantor,  and  all  claiming  under  him.  The  cases  cited 
all  relate  to  collateral  covenants;  as,  where  the  lessee  of  Whiteacre 
covenants  to  build  a  house  upon  Blackacrcy  that  covenant  runs  not 
with  the  land,  and  his  assignee  shall  not  be  bound  by  it.  But  the 
})resent  covenant  immediately  relates  to  the  tithes  themselves,  and 
cannot  be  collateral. 

The  plaintiff  is  within  the  covenant,  for  he  is  an  assignee  of  part 
of  the  interest  of  Trott  in  the  premises ;  even  if  not  named,  he  would 
be  bound  by  reason  of  the  privity  of  estate.  Bailey  v.  fVeUs, 
3  Wils.  25. 

As  to  the  small  tithes,  the  lease  is  bad :  it  is  for  so  long  a  time  as 
the  lessor  shall  continue  vicar ;  and  therefore  void  for  the  uncer- 
tainty. S/iep.  Touchst.  274-5.  Co.  Lit.  45.  b.  PUrjod.  273.  b. 
If  it  were  good  at  all,  it  would  convey  a  freehold;  but  for  that 
purpose  a  livery  of  seisin  would  have  been  necessary. 

Macdonaldj  Chief  Baron,  this  day  delivered  the  opinion  of  the 
court,  and  after  stating  the  case,  proceeded  to  the  following  effect: 
The  defendant  insists  on  the  agreement  between  Trott  and  Towers^ 
SIS  discharging  the  land  in  his  occupation  from  payment  of  tithes  in 
kind,  on  rendering  the  composition  of  35.  6d.  per  acre ;  and  as  to 
tlie  small  tithes,  he  also  objects  to  the  title  of  the  plaintiff^  that  the 
lease  from  Dr.  Bingham  is  void  for  the  uncertainty  of  its  duration. 
The  plaintiff  insists  that  he  has  the  legal  title  in  him,  and  Uiat 
having  purchased  without  notice  of  any  agreement  with  the  land- 
holders, they  can  set  up  no  equity  against  him. 

To  this  the  defendants  have  given  two  answers :  1  st.  that  tlie 
agreement  entered  into  between  Trott  and  Towers^  amounts  to  a 
lease  of  tliis  portion  of  tithes  from  the  former ;  and  secondly,  that 
if  not  a  lease,  it  is  a  covenant  running  with  the  titlies,  and  good 
against  the  plaintiff. 

It  is  true,  no  specific  words  are  necessary  to  create  a  lease ;  but 
there  must  be  words  shewing  the  intent  to  demise.  Here  there  is 
no  certain  rent  reserved.  Trott  agrees  to  accept  a  reasonable  com- 
position, not  exceeding  35.  6d.  per  acre.  Suppose  he  had  claimed 
this  sum  of  35.  6d.  pa^  acre  from  the  tenant,  would  the  tenant  have 
been  obliged  to  pay  it  ?    He,  clearly,  might  have  either  preferred 
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to  pay  tithes  of  kind,  or  have  tendered  tlie  reasonable  value  of  the      1794. 
tithes  under  that  sum.     Then  the  sum  reserved  is  not  certain,  and    "Ti; 
cannot  be  called  a  rent.  v. 

This  also  an  agreement,  not  that  Towers  himself  shall  pay  the  |.  -^Aot  -i 
rent  and  take  the  tithes,  but  only  in  favour  of  his  tenants  in  the  pre- 
mises. Tamers  is  to  enjoy  nothing,  nor  to  pay  any  rent.  It  can- 
not be  a  demise  to  him.  The  tenant  is  not  a  party  or  privy  to  the 
transaction ;  it  cannot  therefore  be  a  demise  to  him.  It  can,  at 
the  utmost,  amount  to  no  more  than  a  mere  covenant  with  A.  that 
B.  shall  enjoy,  and  creates  no  lease  to  either.  This  is  decided  in 
Littleton  v.  Perney  1  Lean.  136;  and  in  Pony  v.  Allen,  Cro.  Eliz. 
173.  it  is  expressly  so  ruled  by  Anderson^  Chief  Justice. 

Even  if  this  had  been  a  direct  covenant  with  the  terre-tenant,  it 
could  only  have  amounted  to  a  covenant,  that  he  should  retain  the 
tithes  and  pay  a  composition,  or  render  tithes  in  kind ;  for  tlie  pro- 
viso gives  him  that  option.  By  such  a  disjunctive  covenant  no 
interest  passes. 

From  the  whole  of  this  clause  taken  together,  with  the  proviso 
that  accompanies  it,  I  am  clearly  of  opinion,  that  this  can  only  be 
considered  as  a  covenant,  and  not  a  demise. 

But  it  has  been  argued,  that  it  is  such  a  covenant  as  runs  with  the 
tithes,  and  binds  them  in  the  hands  of  the  plaintiff.  This  is  the  case 
of  a  covenant  not  contained  in  the  original  lease  of  sir  James  Peachetfj 
but  entered  into  by  his  under-lessee.  The  case  of  Holford  v.  Hatchy 
Doug,  184.  establishes  the  rule,  that  an  under-lease  is  a  new  sub- 
stantive contract,  independent  of  the  otlier  between  the  original 
Icbsor  and  lessee ;  whereas  an  assignee  is  one  put  in  the  place  of  die 
original  lessee,  and  who  becomes  lessee  to  the  original  lessor. 
Then  this  covenant  of  the  lessee  could  not  bind  the  land  in  the 
hands  of  his  under-lessee,  as  an  assignee,  according  to  the  words 
of  the  covenant ;  and  as  no  notice  has  been  proved,  the  plaintifT  is 
not  affected  with  any  equity  from  this  personal  covenant  of  his 
lessor. 

As  to  the  vicarial  tithes,  the  rule  laid  down  in  Sliep.  Touchst, 
274-5.  Co.  Lit.  74.  h.  as  to  the  certainty  of  the  term,  is  this,  that 
such  a  lease  for  years  of  land  is  void.  To  this  passage  in  Co.  Lit* 
Mr.  Hargrave  has  subjoined  a  note,  in  which  he  is  well  warranted, 
that  in  such  cases,  if  a  livery  of  seisin  is  made,  the  lease  is  good  as 
a  lease  for  life  determinable  on  the  particular  event.  But  of  rents 
or  other  things  which  lie  in  grant,  the  mere  delivery  of  the  deed  has 
the  same  force  as  livery  has  in  the  case  of  land ;  and  therefore  any 
demise  of  uncertain  duration,  gives  an  estate  for  life  determinable 
on  the  particular  event.  Then,  if  in  the  principal  case  there  had 
been  a  vicarage-house  or  glebe  demised,  and  the  tithes  had  only 
passed  as  parcel  of  the  vicarage,  the  whole  would  have  been  bad  for 
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1794.  want  of  livery ;  but  here  the  whole  matter  demised  lies  in  grant, 
and  the  demise  is  therefore  good,  as  an  estate  for  life  dining  the  time 
that  Tit.  Bingham  hail  continue  vicar. 

There  must  be  an  account  for  both  great  and  small  tithes ;  but 
I  cannot  avoid  observing  that  the  defendant  &ils,  not  from  any  want 
of  equity  or  conscience  in  his  case^  but  from  the  necessary  applica- 
tion of  a  rule  of  law  against  him ;  and,  probably,  he  will  be  entitled 
to  his  remedy  over  against  Tivtt^  through  whose  bad  £iith  he  has 
been  led  into  this  mistake. 


P.  34  Geo.  III.     A-  D.  1794.     Scac. 

Parker  v.  Ttaiur.    [MS.] 
On  a  bill  Thjs  was  a  bill  for  payment  of  tithes  in  kind.    The  defendant 

fbed^d-  Q^J^ilted  the  jright  to  tithe,  but  insisted  that  only  particuLu:  sums 
ant  baviog    were  due.     And  now 

andadmit-  Abbot  moved  on  the  part  of  the  defendant,  that  the  plaintiff 
<ed  the  might  accept  the  sum  sworn  by  the  answer  to  be  due  with  costs  to 
right  to  ^^'s  txn^e^  or  proceed  in  future  at  the  peril  of  costs. 
^^^  "lit  ^^^  Chief  Baron  and  Thompson  B. — This  motion  does  not  re- 
he  alleges  quire  notice :  the  answer  is  enough  to  support  it :  but  the  order  now 
it  due  from  ^j^de  must  be  seiTed. 

mm,  may 

move,  as  of  course,  that  the  plaintiff  may  accept  what  is  so  due  with  costs  to  tliat  time,  or  proceed  at 

the  peril  of  cot  ts. 


P.  84  Geo.  III.    A.  D.  1794.    Scac. 

HuU  V.  Mathews.    [2  Anstr.  444.] 
Motion  Bill  for  account  of  tithes.     Motion,  before  answer,  tli9t  defeud- 

Jj^f^'  ant  be  at  liberty  to  pay  into  court  39/.  as  being  tlie  full  value  of  the 
defendant  tidies,  and  the  costs  already  incurreily  and  the  plaintiff  to  proceed 
^w^'«t  the  peril  of  cosu. 

court  39L         By  the  Court. — Till  the  answer,  and  discovery  obtained  from  it, 
^11  vaiSL     ^^  plaintiff  cannot  know  whether  this  is  the  whole  or  not,  nor 
of  Uietithciy  whether  he  ought  to  accept  the  money  paid  in. 
cotta  al-  Hood,  for  the  motion ;  Bell^  against  it. 

ready  incunedy  aad  that  plaintiff  proceed  at  the  peril  of  costs  refused. 


C  1423  ]  M.  35  Geo.  III.    A.D.  1794.    Scac. 

Baker^  Clerk,  v.  AthiU.    [2  Anstr.  491.] 

S.C.     ^  In  this  cause  objections  were  taken  to  the  answer,  as  being  too 

Decn59o.  l<>ose.  It  insisted  on  a  modus,  without  averring  it  immemorial, ami 
It  is  suffi-  admitted  that 'the  defendant  did  not  know  haw  long  it  had  subsisted, 
answer  if  it  1^  ^^^  ^^^  Stated  at  what  time  \he.modus  waa-payable.  The  modxts 
gives  the      ^-^s  btutcd  to  be  for  cows,  milk,  and  calves ;  ngistment-tithe  was  ad- 
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mitted  in  another  part  of  the  answer  to  be  due,  which  was  there-     1  TQi*. 

fore  insisted  on  as  contradictory  to  the  modus  set  up.  "^'^     ' 

Macdonald,  Chief  Baron. — If  this  were  a  bill  i>y  the  landholder         r. 
to  establish  the  modusj  we  should  tie  him  down  to  an  accurate  state-      ^^^^ 

ment  of  bis  claim ;  for  he  is  bound  to  know  it  before  he  brings  it  plaiotiffno- 

into  court :  but  in  an  answer,  the  tenant  is  brought  within  a  limited  ^eral  na« 

time  to  answer  whether  he  has  any  defence  to  make,  and  if  he  inves  t>u«  of  the 

.  cmt  to  be 

such  a  statement  as  will  inform  the  plaintiff  of  the  general  nature  of  mi^ 
the  case  to  be  made  against  him,  it  is  sufficient.    The  objections  ^^otx 
were  over-ruled. 

Some  trifling- impropriety  had  taken  place  in  setting  out  the  tithe  A^*|j^ 
of  wool,  for  which  the  defendant  had  offered  to  make  amends :  the  tmm  in  set- 
plaintiff  claimed  to  retain  his  bill  for  that,  and  for  Easter  offerings,  22b^*** 
which  had  never  been  demanded  nor  paid.     Burton  cited  the  case  w«el,  and 
i^ Lawrence  v.  YateSj  in  this  court,  7th  May  1727,  where  the  bill  JJJJJ^Jhad 
being  dismissed  as  to  all  other  matters,  the  claim  o(  Easter  ofieriitgs  Ijp  ten, 
was  held  too  trivial  to  be  the  subject  of  a  suit  in  equity,  and  the  bill  2rno^ 
was  dismissed,  (a)  "^  jwpnentof 

which  were  never  demanded,  are  not  sufficient  to  prevent  a  bill  from  being  dtsmined. 

Macdonald,  Chief  Baron.  — And  besides,  I  apprehend  it  is  always 
expected  that  a  demand  should  be  made  for  such  articles. 


M.  35  Geo.  III.    A.D.  1794.    Scac-  [  1424  ] 

FileuDOod  v.  Button.   [2  Anstr.  498.] 

This  was  a  bill  for  tithes.  —  The  only  point  made  was  for  the  Sembi,  ^ 
ajjistment-tithe  of  horses.     It  appeared  that  the  horses  in  question  4  wood's 
were  kept  by  the  defendant  within  the  parish  for  the  cultivation  of  l>«nr.  449. 
his  farm  there,  but  were  occasionally  also  sent  to  work  at  another  on^onefiffm 
farm  of  the  defendant  in  an  adjoining  parish.  foritsculti- 

The  Court  said,  they  would  have  found  some  difficulty  in  decid-  ilLdocca. 
ing  the  case  if  the  horses  had  been  habitually  so  used;  but  as  their  *«»«Wy«i 
being  sent  to  the  other  parish  was  only  occasional,  they  clearly  farm  in  a 
were  within  the  general  exemption  in  favour  of  cattle  used  in  hus-  ^*^"Li, 

•  1  /  T  \  |Wm  IWJj  ■Malt 

bandry.  (6^)  not  pay 

I  agistment* 
tithe ;  otherwise,  it  seems,  if  habitually  so  used. 


(a)  Sed  vide  supra  8S9.,    Vernon  v.  SloanCf         {b)  Sec  also  Degge,  p.  2.  c.  5.     Bum's  £.L. 

where  a  demurrer  to  a  bill  by  the  rector  of  St.  474.     BursUm  v.  SjMfncet',  tupra  746.     Bosworth 

George  Bloomsbwy  for  Easter  offerings  was  orrer-  t.  Ltmbrick,  supra  1 1 J4.     Sandys  v.  Easinurtid, 

ruled  by  Lord  C.B.  Parker:  Perryn  B.  meb.  Show,  P.C.  192.  sujtra  558.  Slevensyr.  AldriigSf 

tioned  this  case  in  the  argument  in  Wake  ▼.  Buss,  5  Pri.  334.  infra. 
jKpra  1S96.,  and  said,  that  he  drew  the  dannirrer. 


f. 
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'^*-  M.  35  Geo.  III.    A.  D.  1794.    Scac. 

y.  Clarke  v.  Jennings.     [2  Anstr.  498.] 

s  cT*^*"         Bill  for  tithes.  —  The  answer  set  up  a  modusj  for  a  place  de- 

4  Wood*t  scribed  not  by  metes  and  bounds,   but  by  a  map  annexed  to  the 

^*"^^^^*  answer,  (and  referred  to  therein)  in  lieu  of  all  tithes,  or  at  least  of 

docribed  tithe-hay. 

uMMdto       Burton  objected  that  the  answer  was  too  uncertain. 

the  answer        The  court  over-ruled  the  objection,   and  directed   two   issues 

to  tkmn  *^^  ^"®  as  to  a  modus  for  all  tithes,  the  other  as  to  a  modus  for 

held  suffi-  tithe-hay. 

ciently  laid.  ' 

Xmuc  di-  " 

"•^^  M.  3.5  Geo.  III.    A.D.  1794.   Scac. 

Htmes  V.  Carter.    [2  Anstr.  500.] 

Sheep  kept  This  bill  was  principally  fi3r  tithe  of  agistment  for  sheep.  The 
f"1t^i3w  ^^^P  ^"  question  had  been  less  than  a  year  in  the  parish,  had  been 
of  foUBi^  brought  in  before  shearing  time  in  one  year,  and  sold  before  shear- 
omf  M^    ing  time  in  the  next. 

rith  befoie        The  demand  was  resisted  by  Newnham  and  Richards  for  the  de- 
tune JLll    f^odant,  on  the  gi'ound  that  the  farmers  in  that  neighbourhood  find 
pqj  agut-     it  necessary  to  keep  a  certain  number  of  sheep,  and  to  fold  them  on 
their  grounds  to  manure  it ;  that  they  consider  the  increase  in  the 
£  1425  ]  <^i'<>P  ^y  ^his  practice,  as  the  principal  gain  from  the  sheep ;  and  as 
the  rector  has  his  share  of  this  profit,  he  is  not  entitled  to  any  other 
tithe.     They  are  to  be  considered  like  beasts  of  the  plough,  which 
pay  no  other  tithe  except  in  the  increase  of  the  crop  which  is  pro- 
duced by  their  labour.     It  was  also  insisted  that  tlie  other  profit 
arising  from  the  sheep,  the  wool,  had  paid  tithe ;  and  that  as  they 
had  not  been  in  the  parish  a  year,  and  had  paid  tithe  of  a  year's 
wool,  that  was  a  discharge  for  the  whole  year. 
9tipimi048.       Phimer  and  contra^  relied  on  the  case  of  Bateman  v. 

Aistroppe  as  deciding  the  present  question. 

Macdonald  Chief  Baron. — As  far  as  I  understand  the  rule  adopted 
in  the  decision  oi  Bateman  v.  Aistroppe^  the  present  case  seems  to  fell 
directly  within  it;  and  if  so,  it  would  border  upon  presumption  in 
this  court  to  listen  to  any  arguments  in  opposition  to  the  authority 
of  that  case.  I  confess,  if  it  had  not  been  so  decided,  the  argu- 
ments for  the  defendant  appear  to  me,  upon  the  reason  of  the  tiling, 
to  have  great  weight. 

Hotham  Baron.  —  Supposing  the  year  in  tithing  sheep  to  be  a 
definite  period,  from  shearing  time  to  shearing  time,  as  in  grain  or 
hay  the  year  runs  from  harvest  to  harvest,  the  present  question  will 
be  perfectly  clear*     The  defendant  paid  wool-tithe  for  last  year ;  he 
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has  kept  the  sheep  for  half  of  another  year,  and  has  paid  no  tithe;  ITQ*, 

then  tlie  tithe  of  agistment  must  be  paid  for  that  time.  T^HowT 

Pernpi  Baron.  —  The  case  of  Bateman  v.  Aistroppe  is  directly  in  v. 
point,  and  we  cannot  go  into  that  question  again  after  the  decision 
of  the  House  of  Lords  upon  it.  {a) 


Carter, 


P.  35  Geo.  III.    A. D.  1795-    In  Cane. 

Warden  and  Minor  Canons  ofSt.  Paulas  v.  Crickett. 

[2  Ves.  Junr.  56S.] 

The  bill  was  filed  by  the  minor  canons  of  St.  Paul*9  church,  Kotwitb- 
London^  as  parson  and  proprietor  of  the  rectory  of  the  parish  of  S©°8titote 
St.  Gregory,  against  Crickett  and  Griffithsy  and  the  object  of  the  and  decrw 
*bill  was  to  establish  the  right  of  the  plaintiffs  under  the  statute  and  ^^  if/tiM 
decree  of  37  //.  8.  c  12.  to  tithes  in  respect  of  the  houses  of  the  «mrt  of 
defendants,  at  the  rate  of  25.  9d,  in  the  pound  upon  the  rent ;  for  hu!^^ 
which  purpose  the  bill  prayed  a  discovery  and  account.  dictioii 

The  defendant  Crickett  by  his  answer  stated  the  lease,  under  subject  of 
which  he  held  at  a  rent  of  1/.  25.  6d.per  annunij  and  a  fine  of  30/. '  ^^^\^ 
and  alleged,  that  he  never  heard  of  any  greater  rent  being  paid.  An  account 
The  defendant  Griffiths  also  opposed  the  demand;  but  did  not  ^^^corfT^ 
allege  the  rent  he  paid  to  be  the  ancient  accustomed  rent  to  the  im- 

It  was  objected,  that  the  original  jurisdiction  of  this  court  was   A^o^JJf"** 
taken  away  by  the  19th  and  20th  sections  of  the  decree,  directing,  defendant 
that  if  any  variance  arise  in  the  city  for  non-payment  of  tithes,  or  fo|l^  hia 
if  any  doubt  arise  upon  the  division  of  any  rent  or  tithes  or  of  any  lease  at  a 
assessment  thereof,  or  upon  any  other  thing  contained  in  this  decree,  ^^  ^^^ 
upon  complaint  made  by  the  party  grieved,  the  mayor,  by  the  advice  »°d  aiieg- 
of  counsel,  shall  call  the  parties  before  him,  and  make  a  final  end,   si^r  tliat' 
with  costs  to  be  awarded  by  the  discretion  of  the  mayor  and  his  ^^  ^ 
assistants  according  to  the  decree :  but,  if  the  mayor  make  Hot  an  of  any 
end  thereof  within  two  months,  or  if  any  of  the  parties  find  them-  pf«^fn* 

,  being  paid, 

selves  aggrieved,  the  Lord  Chancellour,  upon  complaint  made  to  there  being 
him  within  three  months  next  following,  shall  make  an  end  in  the  "IL*^J?^*^ 

"'  against  ity 

same  with  costs.  was  held 

It  was  alleged,  that  an  application  had  been  made  to  the  lord  ^^^^I 

mayor,  who  declined  to  interfere  in  the  matter  on  account  of  its  *o  «nt. 
importance.                                           '  1 1 4-26  ] 

Attorney  General  and  Solicitor-  General  for  the  plaintiffs.  —  The 
particular  jurisdiction  created  will  not  oust  t^e  ancient  jurisdiction. 

(a)  Tlie  Reporter  must  have  misunderstood  would  scarcely  have  suffered  to  escape  notice  if 
the  learned  Judge,  as  I  am  not  aware  that  the  it  had  actually  existed :  it  would  have  been  mat- 
case  of  Bateman  v.  Aistroppe  ever  went  to  the  ter  of  additional  triumph,  as  shewing  that  his 
House  of  Lords.  Mr.  Bateman  does  not  men-  victory  was  decisive :  it  would  have  been  matter 
tion  that  it  did  in  the  account  he  has  published  of  of  additional  complaint,  as  swelling  the  solici- 
his  case ;  and  it  was  a  circumstance  which  he  tor*s  bill. 
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1795.  Courts  of  Equity  have  for  a  considerable  time  exercised  this  jnris' 
W'arden.^c.  ^'^^o^'  Langham  V.  Baker* J  Hardr,  116.  130.  is  a  direct autho- 
^St.PauVt  rtty;  and  came  on  first  upon  a  plea  to  the  jurisdiction.  That  case 
Cfl^i^  was  relied  on  in  Bennet  v.  Trepass^^  GiJb.  191.  2  Bro.  P.  C.  437. 
*  Supra  8  Vin.  568.  when  the  objection  was  made  and  over-ruled  by  the 
+^Sm  court  of  Exchequer.     In  Grant  v.  Campbell  J,   Excfu  5  W.  &  M. 

633.  an  account  was  decreed.     In  Sayer  v.  Montford^  Exc/u  Jtdjf  6th9 

M?*^"  6  ?F.  &  Jkf.  an  account  was  decreed;  and  that  decree  was  af- 
§  Sapni  firmed  upon  a  re-hearing  with  costs.  The  same  decree  ^as  made 
H^pim  ^"  Tcmmley  v.  JFiTsow  ||,  July  6th,  1705,  in  Williamson  v.  Goslifig% 
635.  Erch.  1762,  and  in  Kynaston  v.  Millar*^ j  in  this  court  December  2, 

l(^^  1762,  Sheffield  v.  Sa7^flrn^  ft,  Cro.  Ozr.  596.  The  last  case  was 
••  *«pm  Bramston  w.several  Inhabitatits  qfSt.BotdpVsy  Keck.  May  7,  1787tt» 
r  1427  1  ^^  ^^  decreed,  that  the  defendants,  who  had  proved  ancient  cus- 
tt  Sopn  tomary  pajrments  of  rents,,  should  pay  tithes  accordingly ;  and  that 
n^Suprm  ^^*^  others  sliould  pay  after  the  rate  of  2s.  9d.  in  the  pound  ac- 
1314.  cording  to  the  yearly  rent  of  their  houses  with  costs.     These 

authorities  establish  the  jurisdiction ;  and  also  prove,  that  unless  an 
.  ancient  customary  payment  is  made  out,  the  pajrment  is  to  be  ac- 
cording to  the  improved  rent  The  intention  of  the  decree  was 
8apniS27.  clearly,  tliat  the  benefit  of  improvement  should  go  to  the  clergyman 
as  any  other  improvement  with  regard  to  tithes.  Upon  Cricketfs 
answer  the  piainti£5j  are  entitled  to  an  inquiry,  whether  the  rent 
reserved  by  tlie  last  lease  is  the  rent  the  premises  wereiet  for  with- 
out covin  previously  to  that  lease. 

Mr.  Mansfield  and  Mr.  Grant  for  the  defendants.  —  In  Skidmore 
Suprm  f59.  v.  Bell,  2  Inst.  659,  it  was  holden-,  that  the  statute  having  given  aa 
express  jurisdiction,  the  ecclesiastical  court  had  none.  There  was 
no  jurisdiction  in  any  court  before  the  statute.  If  a  statute  creates 
a  new  right,  the  party  must  be  contented  with  the^  remedy  that 
Sup.S6s-4.  statute  gives.  It  is  claar,  tithe  of  houses  is  not  payable  by  common 
right.  Dr.  Grants  case,  1 1  Cb.  16.  is  the  single  case  in  fiivour  of 
it.  It  was  held  there,  that  by  custom  tithe  of  houses  may  be  pay- 
able. That  a  modus  decimandi  can  exist  of  a  portion  of  a  fluctuat- 
ing rent,  which  is  the  ground  of  that  decision,  is  questioned  in 
1  RoU.  Abr,  642.  and  is  directly  contrary  to  Dr.  Leyjield^s  case, 
-'  Hob.  10.;  and  the  note  in  the  margin,  '^  noia,  that  modus  deci" 
mandi  can  hardly  stand  to  rise  and  fall  according  to  the  rent  by 
prescription,*'  shews  Lord  Hobart  had  not  changed  his  opinion. 
Wliat  was  the  origin  of  the  custom  of  paying  a  certain  sum  in 
proportion  to  the  rent  of  the  houses  was  always  disputed.  In 
the  reports  of  special  cases  collected  by  Sir  Henry  CaUhorpe^ 
recorder  o£Londoni  62.  it  is  stated,  tliat  by  custom  the  London  clergy 
were  provided  for  by  oblations  of  a  halfpenny  in  the  pound  every 
Sunday  and  Fast-day :  but  when  they  were  increased  by  the  pope^ 
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disputes  arising,  the  question  was  set  at  rest  by  the  statute*    The      1795. 
case  in  Hardreg  proceeds  upon  the  idea  of  a  common  law  right   jJZZZT' 
The  court  of  Exchequer  assumed  that  jurisdiction,  founded,  it  should  rf8t.P(mt9 
seem,  upon  their  jurisdiction  of  revenue :  but  there  is  no  common     cridten. 
law  right     An  original  jurisdiction  in   this  court  is  inconsistent 
with  their  appellate  jurisdiction.     No  case  is  made  for  an  inquiry. 
This  statute  and  22  &  23  CA.  2.  c»  15.  by  which  an  exclusive  juris- 
diction is  creatied,  are  in  pari  materid.    In  that  statute,  sec.  1 5.  and 
the  statute  22  Ch.  2.  c.  1 1.  by  which  this  parish  was  united  to  that 
of  St.  Mary  Magdalefi^  the  rights  of  the  warden  and  minor  canons 
of  St.  PauFs  are  expressly  reserved.     It  cannot  be  supposed,  the  [  1428  ] 
legislature  intended  their  income  to  be  large :  it  probably  struck 
them,  that  these  old  rates  would  amount  to  very  little :  otherwise 
it  was  a  gross  injustice  not  to  make  them  contribute  to  the  income 
of  the  incumbent     GriffUhs  ought  to  have  an  opportunity  of  in- 
quiring, whether  the  payment  they  have  so  long  received  is  not  the- 
customary  payment  ^ 

Bepfy.  —  The  cases  in  the  court  of  Exchequer  never  could  have 
existed  on  any  principle,  that  would  not  authorize  the  jurisdiction 
of  this  court  The  remedy  by  application  to  the  lord  mayor  is  in 
relief  of  the  party,  if  that  summary  remedy  is  equal  to  the  case. 
If  the  application  to  this  court  had  been  by  petition,  and  they  had 
refused  to  file  affidavits,  or  in  a  case  of  covin,  justice  could  never 
be  obtained  without  a  bill  of  discovery.  Could  it  be  meant  to 
give  an  imperfect  remedy?  An  exclusive  remedy  is  'given  by  the 
statute  of  C  2.  very  properly ;  the  subject  being  a  certain  mcum- 
brance  to  be  raised  by  assessment  It  is  the  ordinary  jurisdiction 
of  justices  of  peace  in.  analogous  cases.  As  to  GriffUhs,  where  the 
rent  was  not  the  ancient  accustomed  rent  but  a  varying  rent  before 
the  decree,  if  it  rises  after  the  decree^  the  plaintiffi  are  clearly  en- 
titled to  25.  9d.  in  the  pound  upon  the  rise.  There  is  not  in  bis 
answer  a  surmise  of  an  accustomed  rate  of  payment  less  than  the 
^mand ;  and  Crickett  has  c^fered  no  proof  of  the  allegation  in  iiis 
answer. 

Lord  Chancdlour.  -—  As  to  the  jurisdiction,  I  am  not  at  liberty 
to  decline  it  Upon  the  principles  of  law  and  the  authorities  it  is 
impossible  to  allow  the  objection.  The  decisions  cited,  and  the 
concurrence  of  opinion  at  different  times  by  the  judges  are  strong 
authorities.  But  indepeivlent  of  that  I  feel  the  force  of  the  ground 
taken  in  the  case  in  Hardresy  that  an  act  of  parliament  creating  a 
special  jurisdiction  never  ousts  the  jurisdiction  of  Westminster  Hall 
without  special  words.  Is  there  any  vestige  of  an  authority  to  the 
contrary  ?  How  is  the  Lord  Mayor  to  exercise  hb  jurisdiction 
upon  leases  by  covin?  If  it  is  necessary  to  consider,  whether  this 
court  possessed  jurisdiction  before  the  statute  of  i/.  8.  it  is  not 
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1795.     matter  of  doubt;  for  take  the  origin  of  this  right  according  to  tli€, 

Warden^c.  ^^count  in  Btcm(a\  which  is  an  accurate  historical  account;  it 

cfSt.Pautt  was  a  clear  ecclesiastical  right:  it  stands  exactly  therefore  upon  the 

Cfj^^^     same  footing  as  other  matters  of  ecclesiastical  cognizance ;  and  this 

jurisdiction  is  of  necessity;  for  though  the  proper  jurisdiction  is  in 

the  spiritual  court,  yet  that  court  may  from  its  parUcular  form  be 

unable  to  execute  its  own  jurisdiction ;  and  then  recourse  must  be 

had  to  equity ;  if  accounts  are  necessary ;  or  in  cases  of  fraud ;  if 

[  1429  ]  the  prosecution  of  the   right  depends  upon  matter  of  discovery. 

All  those  circumstances  will  lay  the  jurisdiction.  But  it  is  immaterial, 

to  consider  that  question ;  for  \  do  not  admit  the  argument,  that  if 

a  statute  creates  a  new  right,  you  cannot  go  beyond  it.     I  argue 

differently  upon  that :  if  a  statute  creates  a  new  right,  it  create  a 

new  duty :  if  the  performance  of  that  duty  requires  the  interference 

of  a  court  of  Equity,  the  execution  of  the  statute  must  of  course  b^ 

with  the  necessary  circumstances. 

The  case  in  the  second  institute  was  an  unhandsome  struggle  for 
jurisdiction ;  and  the  prohibition  was,  I  belieye,  carried  farther  than 
in  just  reason  it  ought.  But  I  can  hardly  figure  a  case  in  which  the 
ecclesiastical  court  could  be  able  to  execute  its  own  jurisdiction ; 
for  it  must  run  into  customary  payments. 

If  the  jurisdiction  is  clear,  I  must  th^n  take  care,  that  in  the 
exercise  of  it  and  the  application  to  this  court  there  is  no  vexa- 
tion ;  and  particularly  because  under  the  statute  recourse  may  be 
had  to  another  jurisdiction  attended  with  less  expence.  As  to 
Cncieit,  he  has  stated  the  lease  under  which  he  holds,  the  rent  he 
paid,  and  what  he  could  not  put  in  issuer  because  it  is  n^;ative, 
that  he  never  heard  of  any  greater  rent  being  paid.  There  is  no 
sort  of  evidence  of  any  other  having  ever  been  paid  from  the 
earliest  period,  (b)  There  is  not  a  colour  of  fraud  or  covin.  What 
I  should  natui*ally  do,  unless  there  must  heprojbrmd  a  decree  u|)on 
the  trifling  matter,  for  which  he  is  clearly  bpund  to  account,  would 
b0  to  dismiss  the  bill  as  against  Crkkett  with  costs :  but,  if'  I  was 
obliged  to  give  a  decree  for  that  miserable  sum,  I  should  be  still 
obliged  to  give  him  costs.  GriffU/ts's  case  is  different.  He  seems 
misled  by  attending  more  to  the  other  case  than  his  own.  There 
is  a  clear  case  for  a  decree  against  him ;  and  as  he  has  opposed  the 
plaintiffs  upon  a  ground  totally  failing,  there  must  be  costs  against 
him,  unless  you  will  let  the  caiise  stand  without  costs  on  either  si(le 
by  setting  the  costs  against  each  other. 

The  defendant  Crkkett  agreeing  to  pay  the  s^iall  sum,  that  was 
clearly  due,  the  bill  was  by  consent  dismissed  as  against  him  witti 
costs. 


(o)  »  Burn*s  £.L.  551.  et  uq*  (6)  See  Dtmn  v.  BvrrtU  «nd  Gtsfh  *ypra  ^^ 
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Lord  ChancelUmr.  —  Mr.  Dickens  has  furnished  me  witli  a  case  in      1 795. 
point  upon  the  question  of  tithes  in  the  city  of  London ;    in  which  ' 

the  point  of  jurisdiction  was  made  by  the  answer;  and  Sir  Thomas  ofsuPauCt 
Clarke  made  a  decree  for  an  account  of  tithes  (a).  cridreit 


Tr.  35  Geo-  III.     A.D.  1795.    Scac. 

Lygan  v.  StrtUt.     [Anstr.  601 .] 
This  was  a  suit  for  tithes  of  common  lands  inclosed  by  a  late  A  book 
act  of  parliament,  lying  in  the  forest  of  Ditffieldy  county  of  Derby,  the  hendd't 
The  plaintiff,  the  impropriator,  derived  his  title  from  the  college  of  *^*^f  PH^" 
Newark.  The  defendants  insisted  that  the  place  w*as  extra-parochial,  imj  an  ac- 
and  that  the  tithes  of  the  forest  had  formerly  belonged  to  the  abbot  f  °""*  ^ 

•  ^  posses- 

of  Tittbury,  had  come  to  the  crown  on  the  dissolution  of  that  mo-  sions  of  a 
nastery,  and  'had  since  been  granted  to  the  ter-tenants.   They  pro-  j^*^^^ 
duced  an  ancient  manuscript  found  in  the  herald's  office  purporting  misribie 
to  enumerate  the  possessions  of  the  monastery,  and  giving  an  account  Sot  fiict.*' 
of  the  title  to  these  tithes.     The  counsel  for  plaintiff  objected  to 
this  evidence  as  a  matter  of  right,  but  consented  to  admit  it ;  and 
the  court  said,  it  could  not  have  been  received  as  evidence  but 
by  consent. 


Tr.  35  Geo.  III.     A.  D.  1795.    In  Cane.     "         [  1430  ] 

Strutt  v.  Baker.     [2  Ves.  Junr.  625.] 

This  bill  was  filed  by  John  Strutt^  as  patron  in  fee  of  the  rectory  Bill  toesta- 
of  Little  Baddow  in  Essex,  and  as  lessee  for  years  of  all  the  tithes  ****^  V** 

•'  rector  s 

under  the  rector  presented  by  him,  and  by  the  rector  and  a  lessee  right  to 
of  the  tithes  from  year  to  year  under  Stmtt,  against  Baker,  an  ^^^^ 
occupier  of  lands  in  the  manor  of  Graces  in  that  parish,  and  sir  count;  tiie 
Brook  William  Bridges^  lord  of  the  manor  and  owner  of  lands  in  ti^ug^in. 
that  manor  and  that  parish.     The  object  of  the  bill  was  to  establish  formally 
the  right  of  the  rector  to  the  tithes  and .  for  an  account.     The  pre»cri^ioa 
answer  of  Baker  stated,   that  by  ancient  and  immemorial  usage  ^  ^^  '^^' 
within  the  manor  of  Graces  or  by  other  lawful  ways  and  means  the  a  ^ik;  estate, 
lands  in  his  occupation  had  been  exempt  from  the  payment  to  the  ^^^^ 

m  ■  ■  ■  . 

(a)  Xtftuuton  v.  liUUr^  at  the  RolUf  Nooem"  that  the  houses  were  within  the  city  of  London, 
ber  nth  and  15th,  December  22d,  1762.  The  and  praying  an  lurcount  of  the  tithes  and  pay- 
plaintiff  as  rector  impropriate  of  the  pari^  of  ment.  The  defendants  by  their  answer  made 
St.  Boiolph*8  AldgaUy  claiming  tithes  of  houses  two  points:  1st,  tliat  it  was  a  dissolved  monastery 
within  that  parish,  filed  a  bill  in  1740  against  of  the  Cistertian  order,  and  exempt  fttmi  tithes; 
some  of  the  inhabitants  for  an  account  of  tithes.  2dly,  if  they  were  liable,  the'plaintiff  had,  ac- 
The  defendants  by  thmr  answer  said,  these  houses  cording  to  the  statement  in  his  bill,  a  remedy 
were  not  within  the  city  of  London ;  upon  which  before  tlie  ]ord  mayor  under  the  statute  and  de- 
an issue  wa»  directed ;  and  it  was  found,  that  they  cree  of  37  H,  8.  On  the  22d  of  December  an 
were  in  London*  Some  of  the  defendants  died,  account  was  decreed,  (Reported  more  fully. 
The  plaintiff  filed  another  bill  against  persons,  to  svjtra  §03.) 
whom  those  houses  and  others  bad  come,  stating 

L  2 
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1795.     rector  of  the  parish  of  Utile  Baddaw  or  his  lessees  in  the  propor- 
tion of  two  thirds  of  all  the  tithes ;    and  that  the  lord  of  the  said 


Stnitt 

▼.         manor  was  entitled  to  those  two  thirds.     The  defendants  deduced 

Baker, 


their  title  under  the  following  conveyances ;  which  they  set  forth 

two  thirda  by  their  answers :    in  the  37  H.  8.  a  conveyance  jfrom  lady  Bath 

bTATlord  ^"^  sir  Thomas  UArcy  of  the  manor  of  Gnaces  and  two  parts  in 

of  the  ma.  three  of  the  tithes  within  the  Said  manor  of  Graces  with  other  pre- 

an  apparent  mises  to  the  crown  in  exchange  for  other  lands :  a  grant  in  the 

litle  ft^Ta-  2  Edw.  6.,  granting  to  sir  Walter  Henley  and  his  wife,  "  totum  illud 

veyances,  dominium  et  manerium  de  Graces  cum  suis  Juribus  membris  et  per^ 

&c.  stated  linetUiis  universis  in  Parva  Baddow,"  and  several  other  premises 

by  toe  an-  ,  , 

■wer,  from  and  omnes  decimas  among  many  other  articles  in  Parva  Baddam^ 
til  Ui^  ^  •Jtfflg/ia  ^ac^Jotr,  GraceSf  ac  alibi:  indentures  of  settlement  in  1676 

with  tithes    by Mildmay  in  trust  to  raise  money  for  debts  and  portions, 

Sro^UdfSs*'  and  to  secure  a  jointure  upon  his  wife,  and  for  settling  the  estate 
spedficalljy  <<  and  also  all  those  two  parts  in  three  parts  to  be  divided  of  the 
denceof  IV-  tithes  of  the  said  manor  of  Graces:"  a  recovery  in  1687  to  bar  die 
putation  estate  tail  of  Mary  Mildmay  and  to  settle  the  manor  of  Graces :  the 
to  the  plain-  deed  to  lead  the  uses  mentioning  tithes  among  other  general  words; 
tiff,  who  had  and  the  writ  of  entry  particularly  specifying  the  two  third  parts: 
theadvow-  another  deed  in  1737:  an  agreement  for  a  lease  in  1750;  and  a 
son  and  was  marriage  settlement  in  1763,  including  the  tithes  either  generally 
tithes :  but  or  by  particular  description.  There  was  a  strong  evidence  of  re- 
the  com-       nutation,  that  these  lands  only  paid  one  tliird  of  the  tithes,  i.  e.  a 

mencement    *.,,  .  ji 

of  Uie  title    tliirtieth  part  of  the  produce,  to  the  rector,  and  were  therefore 
pear"*^thc'   ^"^  thiitiethable  lands.     John  Wiggifis  proved,  that  upon  the 
bill  was  dis-  sale  of  the  advowson  to  Strut t,  the  plainti£^  the  deponent,  being 
^^   ^     steward  to  the  owuer  of  the  estate,  took  an  accurate  valuation  of 
*C1431,]  all  the  tithes  in  order  to  seta  value  upon  theadvowsdh;  and  in 
that  valuation  he  considered  all  the  lands  within  the  manor  of 
Graces  as  rendering  to  the  rector  only  a  thirtieth  part  of  the  pro- 
duce.    The  rector  never  received  more  than  one  third  of  the  tidies. 
The  lord  of  the  manor  received  the  other  two  thirds,  and  let  ^ome 
farms  with  the  two  thirds  of  the  tithes.     Other  leases  were  made 
expressly  subject  only  to  one  third  to  the  rector. 

Solicitor  General  and  Mr.  Ainge,  for  the  plaintiffs.  —  The  answer 

of  Baker  cannot  be  supported ;  for  it  is,   though  informally  stated, 

'    simply  a  prescription  de  non  decimando  in  a  que  estate.  There  cannot 

-Supra  167.    be  such  prescription:    Bishop  of  Winchesters  case,  2  Co. 43.  and 

•Supra        Wincficomb^s  case*,  there  cited,   Cro.  EL  293.  Piggott  v.  Heamfj 

t  Supra       P^'ggott  V.  Sympson  §,  Cro.  El.  599.  763.     If  they  claim  a  portion  of 

^n  ra       ^^^  tithes,  that  must  be  derived  under  a  title  from  an  ecclesiastical 

liios.  pel  son ;  and  they  cannot  so  claim,  having  made  their  defence  upon 

the  ground  of  a  lay-fee  in  the  lord. 
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•'    Attorney  General  and  Mr,  Sutton^  for  the  defendants.  —  Tlie  de-      1 795. 
fence  is  stated  inartificially :  but  it  is  not  meant  to  state  an  exemp-   ""         ' 
tion  from  tithes,  but  an  exemption  from  paying  to  the  rector,  be-         v. 
cause  Uiat  portion  belonged  to  the  lord.     It  happened  that  the      ^'^'^^ 
same  family  who  had  the  tithes,  had  the  manor :  but  it  is  not  as- 
serted, that  the  lord  took  them  in  that  character.     It  is  so  substan- 
tially stated,  that  the  court  will  leave  the  plaintifis  to  law,  accord- 
ing to  the  late  uniform  practice  of  this  court  and  the  court  of  Ex- 
chequer, where  there  has  been  an  actual  pernancy  of  tithes  by  lay 
hands  under  conveyances  as  lay  property  for  a  great  while.     The  [  1432  ] 
court  will  not  by  equitable  aid  disturb  such  a  possession,  which 
might  have  a  lawful  commencement,  by  calling  on  the  defendants 
to  shew  a  lawful  commencement:   Fanshaw  v.  Rotherkanii  before  SupraiirT.. 
Lord  Northifigton :  Scott  v.  Airey^y  Exck.  Edwards  v.  Lord  Vernon  f ,  •  Supra 
Exch.  1781.     This  bill  goes  farther  than  any  in  calling  upon  the  ^  gupra 
court  to  establish  the  right  of  the  rector,  who  never  has  had  pos-  ii77. 
session,  against  the  title  of  those  who  h^ve  had  it  so  long. 

Reply.  —  In  Scott  v.  Airey^  which  is  the  only  case  of  a  spiritual 
rector,  there  was  an  actual  pernancy  of  the  tithe ;  upon  which  fact 
the  judges  relied :  This  is  a  mere  retainer.  In  Fanshaw  v.  Rother- 
haniy  I  apprehend,  there  was  also  a  distinct  pernancy :  but  as  cited 
by  Baron  Eyre  in  Scott  v.  Airey  it  seems  to  have  gone  upon  the 
strong  distinction  between  a  lay  impropriator,  who  could  alien,  and 
a  spiritual  rector,  who  could  not.  In  the  former  case  there  was  no 
reason  to  distinguish  tithes  from  the  other  property  of  the  lay  im- 
propriator ;  and  there  might  fairly  be  a  presumption  of  title,  where 
there  was  any  thing  like  an  actual  pernancy.  Edwards  v.  Lord 
Vernon^  I  believe,  proceeded  on  the  same  ground. 

Lord  Chancellor.  —  Of  all  purposes  for  which  a  bill  could  be 
brought,  this  bill  is  the  worst  calculated  for  quieting  the  question; 
for  it  appears,  there  never  has  been  a  question  from  the  middle  of 
the  sixteenth  century  with  regard  to  the  right  or  possession  of  these 
tithes  claimed  by  the  plaintiff.  At  the  end  of  the  eighteenth  cen- 
tury this  bill  is  brought  to  raise  a  question,  that  appears  never  to 
have  existed,  at  least  from  the  37  H.  8.  The  ground  upon  which 
this  court  interferes  upon  tithes,  is  either  matter  of  account  where 
the  general  right  to  collect  the  tithes  is  not  in  controversy,  but 
the  quantity  due ;  and  the  account  is  better  carried  on  in  this  court 
than  in  an  action  on  the  stat.  2  &  3  Ed.  6.  c.  13.  which  is  a  penal 
statute.  But  I  sHould  be  sorry,  it  should  be  understood,  that  if  by 
the  rule  the  judges  have  adopted  in  the  trial  of  actions  upon  the 
statute  the  plaintiff  cannot  make  out  his  case  at  law,  that  is  a  suf-  ^ 
ficient  ground  to  come  here  to  be  relieved  from  that  sort  of  con- 
struction, which  the  judges  of  the  common  law  have  raised  upon 
trying  such  actions.     The  defence  is  very  fairly  to  be  collected  ttom 
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1795.     the  answer.    The  person  who  drew  k,  if  be  knew  what  a  plea 
^  was,  did  not  mean  to  put  in  a  plea  of  prescripcioii  against  th^ 

▼.         ^demand  of  the  tithes.  That  plea,  not  only  in  substance,  but  in  the 
♦r  I4^<i  1  '^^^^^^  ^"  which  this  is  expressed,  "  or  by  other  lawful  ways  or 
means,"  would  be  clearly  bad.     It  is  quite  impossible  it  could  have 
stood.     He  could  not  apprehend  he  was  drawing  a  plea.     But  the 
answer  has  very  &iriy  set  out  all  the  facts  frfiich  constitute  the 
defence,  and  put  the  plaintiffs  in  possession  of  all  that  case  he  is 
to  meet;  and  it  is  no  matter  bow  it  is  argued  in  the  answer.    It 
states  different  instruments,  fiunily  conveyances,  purchases,  securi- 
ties made,  conveyances  to  raise  money  for  debts  and  portions,  and 
recoveries ;  and  wherever  it  was  necessary  to  describe  qiecifically 
the  things  which  passed,  as,  npon  the  recovery  in  the  writ  of  entry, 
upon  which  the  fine  to  the  crown  is  taken,  the  two  thirds  of  the 
tithes  in  this  manor  are  particularly  mentioned.     The  parol  evi* 
dence  is  the  strongest  that  can  be  of  reputation;  the  denomination 
which  the  lands  had  acquired  of  thirtiethable  land  from  paying  only 
a  third  of  the  tithe  to  the  rector;  the  particular  knowledge  every 
one  on  the  spot  had  of  the  peculiarity  respecting  these  lands ;  and 
the  evidence  of  Wiggins^  who  in  his  valuation  upon  the  occasion  of 
the  sale  to  this  very  plaintiff,  considered  them  as  rendering  to  the 
rector  only  a  thirtieth  part  of  the  produce ;  which  of  course  entered 
into  the  value  of  the  advowson.     The  plaintiff  therefore  purchased 
a  right  with  regard  to  these  lands  only  to  a  thirtieth  instead  of  a 
tenth.     I  am  glad  to  hare  been  furnished  with  the  authorities,  in 
which  this  court  and  the  court  of  Exchequer  have  refused  to  aid 
against  a  long  possession  accompanied  with  fiunily  deeds  and  pur- 
chases any  inquiry  into  the  right,  by  which  the  tithes  were  held. 
Courts  of  Equity  have  no  jurisdiction  to  affect  the  purchasers. 
In  the  course  of  this  long  period,  in  which  no  tithes  have  been 
paid  to  the  rector  beyond  a  third  part,    there  must  have  been, 
ipany    purchases;    and  Lord  Norihington   laid   particular   stress 
upon  that.     Why  is  a  court  of  Equity  to  interfere  to  destroy  a 
title  acquired  under  a  purchase  for  valuable  consideration?    In 
Scoil  v.  j^irey  there  was  an  actual  occupation'  of  the  tithes.     What 
is  the  evidence  here  ?     In  some  of  the  leases  the  land  is  described 
expressly  as  subject  only  to  one  thirtieth  to  the  rector :  in  others 
the  farm  is  let,  and  the  two  thirds  of  the  tithes  are  particularly 
specified  as  demised.     On  the  other  hand,  when  the  lessee  enters, 
he  does  not  merely  retain :  he  pays  tithes ;  for  he  pays  a  thirtieth 
instead  of  a  tentli ;   and  that  is  clearly  an  ouster  quoad  the  two 
thirds  retained.     It  is  full  notice  to  all  succeeding  rectors,  that  it 
was  not  by  fraud  or  subtraction,  but  an  assertion  of  right  in  opposi- 
tion to  that  of  the  rector,  and  as  clear  an  adverse  possession,  strongly 
manifested  by  paying  only  one  thirtieth  instead  of  one  tenth ;  there-. 
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(ore  the  difi^rence  is  only  in  words  between  this  case  and  Scott  v.     1795. 
Airey%     The  manner  in  which  this  owner  has  exercised  his  right,      struir 
idi  by  demising  the  land  and  the  tithes  of  that  land  to  the  same      _▼; 
person^  and  receiving  an  accumulated  sum  for  both  the  titlie  and 
the  land,     tt  is  not  necessary  to  enter  into  the  discussion  of  tlie 
title.     I  can  conceive  a  dear  ground ;  the  tradition  of  the  parish 
shews  it.    Is  it  necessary  to  put  the  subjects  of  this  kingdom  to 
account  for  dieir  titles  antecedent  to  the  reign  of  //•  8.  ?    If  so,  it 
is  not  ibr  a  court  of  Equity  to  put  them  under  that  inquisition. 
Therefore  I  am  perfectly  warranted  in  following  the  precedents 
IK>  very  respectable.     Lord  Narthington  does  not  put  it  upon  the 
circumstance  of  the  lay  rector ;  but  expressly  negatives  the  propo* 
sitioUj  that  there  may  be  a  prescription  against  him,  and  gives  him 
every  privilege  of  a  spiritual  rector.     Upon  the  circumstances  of 
long  possession  and  apparent  title  upon  the  &ce  of  the  deeds, 
&mily  settlements,  and  leases,  for  a  long  time,  he  would  not  in  a 
court  of  Equity  interpose  to  affect  it,  and  aid  a  person  coming  to 
disturb  it.     There  is  no  ground  for  an  issue;  for  a  court  of  Equity 
giving  the  least  succour  to  break  through  the  fences,  which  by  the 
law  the  paity  is  entitled  to  maintain,  would  act  against  its  own 
priticiple^  and  disturb  instead  of  quieting  possession,  the  object  of 
bills  in  this  court,  and  to  which  it  has  a  general  tendency.     The 
one  third  of  the  tithes  is  not  in  dispute;  therefore  there  is  no 
ground  to  maintain  the  bill  as  to  that ;  and  upon  Wiggings  evidence 
there  must  be  costs;  for  it  is  a  bill  by  a  purchaser  to  get  an  advan- 
tage he  had  no  right  toy  and  with  full  notice,  that  he  had  no  reason 
by  the  terms  of  the  purchase  to  expect  it.  {a) 


Tn   86  Geo-  III.    A.  D.  1795.    Scac. 

Lard  StcmM  v.  Atkins.    [2  Anstr.  564.] 

This  was  a  bill  to  establish  a  modus.  —  Burton  objected  that  the  S.C. 
modus  was  not  properly  set  out,  being  pleaded  as  a  farm  modus,  jy^^^g^ 
and  the  farm  not  stated  to  be  ancient,  and  to  have  immemorially  A  bill  to 
consisted  of  the  same  parcels  as  at  present.     These  averments  he  tgammoJku 
contended  to  be  necessary,  and  that  they  had  often  been  so  declared  Betting  out 
by  Mr.  Baron  Perrot.     The  defendant  is  not  bound  to  pick  out  the  of  Uie  A«n, 
meaning  of  the  plaintiiF  by  any  inferences.     The  bill  must  state  "*^  !?**"^ 
expressly  the  case,  to  be  answered.  tnodut  bad 

Partridge  and  Plumer,  for  the  plaintiffs,  argued,  that  the  bill  [  14S5  ] 
contained  every  necessary  allegation.     It  set  out  the  farm,  with  all  J!^^^^„ 
its  parcels,  the  number  of  acres,  and  the  abuttals  of  each  close,  and  paid  for  tiie 


(a)  See  also  Barker  ▼.  Barker,  Wightw.  398.     Heathcote\,  Jldridge,  1  Mad.  239.  infra.    Meade 
infra,     Semey  v.  Harvetf^  17  Ves.  119,  infra.    ▼.  Nbrbury,  2  Pri.  :5:J8.  infra, 
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1795k     f^yerred,  Aat  tbe  ^HAius  bad  immfeinoriaUy  been  paid  for  the  aaid 
^'  Sum.    Tbis  aU^gation  can  only  be  supported  by  piovng^  that  the 

6rm  isancient^and  has  immemorially  continaed  the  same  aa  it  is  now. 
uMdcdotuMf  Chief  Baron. — This  seems  to  me  to  be  in  9ensea 

sufficient  aTerment  of  its  beinir  an  ancioit  fiimu     If  it  ted  not 

h good/'  *  Uomemoridiy  continued  the  same,  the  madm  could  not  hate  hn* 
^'"i^ottt       vemoriaUy  been  paid  for  tbe  same  fiumu    The  exdasi<m  of  «ny 
'inpnS^  to  9^^  supposition  seems  a  sufficient  aTerment  of  the  fiict. 
^^S^     *  '^^     ^  Baron.— It  is  very  truet  that  in  bills  toestablialia^vM^ 
tkdSf  it  b  necessary  to  set  forth  widi  certainty  flie  caseiHiich  tfie  de- 
fendant is  to  answer;  but  here  we  must  see,  that  the  antiquity  of  iM 
fiMin  is  a  necessary  part  of  the  plaintiflPs  case^  as  stated  in  thif  UlL 
^o  precise  form  of  words  seems  necessary  if  the  meaning  be  dear. 
fji  i^i\sr:;;yM^  Baron. — Mr.  Burton  has  stated  vary  oorsecdy  the  q[iinion 
oCttteOale  Mi^.^Baroa  Perrot.    In  a  bill  to  ettablisli^a  moius^  the 
plaintiff  must  state  bis  case  clearly,  and  can  only  recover  acoofditig 
to  bis  allegations.    The  being  an  ancient  fiurm  is  a  necessary  pait 
of  the  prese(\t4case,  ^d  ought  to  be  distinctly  averred,  not  left  to 
be  drawn  as  an  inference  from  other  averments ;  and  the  practice 
has  always  been  accordingly. 

The  point  being  reserved  upon  this  diflference  of  opinion,  dns  day, 
-  Perrytij  Baron,  said,  that,  upon  further  considerattOD^  he  ac- 
quiesced in  tbe  o{Hnion  of  the  othei^  Borons. 

^artridgej  Phaner  and  Trcmer^  for  tbe  plainti£^  produced  evi* 
ilsnce  of  the  existence  of  the  modusj  and  shewed,  that  an  action 
had  been  brought  by  one  of  the  defendants,  the  lessee  of  the 'tlth'esi 
for  subtraction  of  tithes  in  kind. 

The  defendants  were  the  tenant  for  life  and  his  lessee,  and  the 
remainder  man  of  the  impropriate  rectory, 
ir  an  action  Burton^  for  the  lessee,  and  HeUisty  for  the  remainder-man,  coo- 
h  ^Ti^^  tended,  that  tbis  bill  did  not  lie  to  establish  a  modus.  Sucli  a  suit 
of  titheafor  is  in  the  nature  of  a  bill  of  peace,  which  can  be  brought  only,  in 
f'**'**^?>»  three  cases : 

It  is  a  auf- 

ficient  1st,  Where  the  party  is  harassed  by  repeated  suits. 

^ISit WL       *  ^^'  Where  several  persons  claiming  under  a  general  right 

to  aitabUah  threaten  to  bring  separate  suits,  as  in  parochial  or  manerial  r^ts 

•fuse  1  ^^P"^^^- 

-'      Sd,  Whefe  a  bill  fen^  tithes  has  been  instituted  m  the  salhe  coiirt 

'    The  bill  to  establish  a  inodus  h  in  this  case  only  considered  as  a 

,    cross  bill,  t6  (bniish  the  defence  which  js  set  tip  m  t]iebri|(inll  sttit, 

and  iix>  give  Uie  fcroier  the  benefit  of  his  defence  agaihst  fiMure 

,  »t«npt»'«o  in^tfde  lllrtigbt.  -  '  ^ 

In  a  bill  of  peace,  a  threat  to  sue  is  an  equally  good  ground  of 

equity  a^  anWtibn  totifimenced  :  as,  where  a  devisee  is  tfireat^ed 

by  tbe  heir  with  a  second  action  of  ejectment  after.  noi|suit  in  the 
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first,  be  may  brii^  his  bill  to  establish  the  devise^  withoot  watting      1795. 
Sot  the  commeDoeinent  of  the  second  salt    But  it  was  detennined      j^^^  ' 


Uk  the  c$9^  otloftd  Caoentfy  y.  BursUm\  in  this  court  SdAjfyril     SiaweU 
1788»  that  although  the  defendant,  in  his  answer,  admitted  that     jtoLi. 
be  always- had  claimed,  and  intended  to  soe  for,  tithes  in  kind,  yet 
that  was  no  ground  finr  a  bill  to  establish  a  modus.    So  bere^  the  *  Videiofn 
single  suit  commenced  by  the  lessee  of  the  tithes  is  no  gioimd  for 
supporting  such  a  bilL    The  landlord  has  never  claimed  tithes 
in  kki4>  and  it  is  dangerous  that  the  lessee  should  be  allowed, 
by  any  conduct  of  his,  to  bring  the  title  to  the  inheritance  in 
4)iiestiosu   . 

The  court  did  not  expressly  decide  upon  this  objedion,  b«t 
thought  it  expedient  for  all  parties  to  try  the  right  in  an»  issue ; 
^hich  the  defendant,. the  lessee,  agreed  to  take;  and  although  the 
<Aher  defendants  dtdnot  consent,  the  decree  was  made  generaHy  for 
an  issue* 


M.  36  Geo.  III.    A.  D.  1795.    Scac. 

JVarral  v.  MiUer.    [8  Anstr.  632.] 

This  was  a  suit  for  tithes  of  the  produce  of  a  hot4u>use  and 
other  things.  The  defendant  resisted  the  demand  for  tithes  for 
the  hot-house,  but  admitted  the  others  to  be  due. 

Benjfon^  for  the  defendant,  moved  for  leave  to  pay  into  court  the 
value  of  the  other  tithes,  with  the  costs  of  that  part  of  the  suit« 
and  the  plaintiff  to  proceed  at  his  peril ;  comparing  the  case  to 
payment  of  money  into  court  on  on^.oNipt  of  a  declaration* 

Richards  contra, 

The  court  refused  to  allow  the  inotion  unless  on  payment  of  the 
whole  costs  then  incurred. 


M.  36  Geo.  III.    A.  D.  1795.    Scac.  [  1437  ] 

Ord  V.  Clarke,     [3  Anstr*  638.] 

In  this  cause  the  defendant  set  up  a  modus  to  cover  part  of  the  s.C. 
lands  of  which  tithes  were  sought  by  the  bill.    The  modus  was  j^^^^^^JJo^ 
payable  by  tbe*owners  of  the  land,  (a)  A  modm 

Burton  objected  that  this  was  unreasonable,  as  the  parson  was  £J^J^ 
thereby  obliged  to  seek  about  for  the  person  to  pay  him  hb  modusj  ortheUnd 
instead  of  cJaiming  immediately  from  the  tenant  either  the  modus  i^jggoo^ 
or  tithes  in  kind.     Perhaps,  where  the  tithes  arise  subsequendy  to 
the  time  of  the  modus  being  due  in  each  year,  this  remedy  may 


(a)  Tin*  WIS  A  modui  at  S$.  yKfM^  by  die    containing.  &c«**  of  which  die  detodant't  fins 
owner  ^  an  estate,  dcicribed  to  be  "  a  certain    formed  a  part, 
ancient   eitate,   called  Bo^weB   ffaig/k  JSUale, 
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17d5»     be  open  to  him  under  the  present  modus  s  but,  for  those  tithes  which 
"  annually  arise  before  the  time  fixed  for  paying  the  modus^  the  par* 

▼.         son  has  no  compensation,  unless  he  can  find  the  landlord,  there 
^^^f"^      being  no  remedy  against  the  tenant. 

Partridge  and  Johnson  insisted  that  this  might  well  be  a  fiur  and 
*  reasonable  agreement  at  the  time  of  its  commencement  before  me« 

mory,  when  the  ownership  of  land  was  not  subject  to  so  much  un- 
certainty and  fluctuation  as  at  present ;  probably,  the  parson  then 
thought  it  more  advantageous  to  have  the  landlord  as  his  securit;^ 
than  a  poor  tenant. 

Macdonaldj  Chief  Baron.  —  Undoubtedly,  the  parties  might  make 
this  agreement  on  what  terms  they  thought  proper,  and  th^e  seems 
nothing  to  render  it  impossible  that  the  composition  may  have  beeii 
entered  into  in  the  terms  stated  by  the  answer.  The  common 
practice  is  to  make  the  occupier  answerable:  but,  periiaps,  the 
parties  may  have  thought  the  other  mode  more  beneficial  in  point 
of  security ;  and  we  ought  not  nicely  to  weigh  the  validity  of  that 
judgement 

The  other  Barons  concurred,  and  Mr.  B.  Thompson  mentioned 
Supn679.  the  case  of  Chapman  and  Monson^  2  P.  fVms.  573.  as  an  authority 
that  the  court  ought  not  narrowly  to  investigate  the  reasonableness 
of  a  modtiSf  which  presumes  a  composition  with  consent  of  the  par- 
son, patron,  and  ordinary,  before  time  of  memory,  although,  per- 
haps, it  may  not  now  appear  a  wise  provision  for  the  interests  of 
the  parties  in  every  respect. 
[  1438  ]  ^^  modus  was  claimed  in  respect  of  divers  pieces  of  land,  con- 
sisting of  about  sixty-one  acres,  parcel  of  an  ancient  estate  called  A 
estate,  consisting  of  1500  acres,  covered  by  the  modus* 

Burton  objected  that  the  lands  should  have  been  set  out  by  metes 
and  bounds. 

The  court  thought  the  description  sufficiendy  certain. 


^m 
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Tennant  v.  Stubbing.    [S  Anstr.  640.] 

ac.  This  was  a  suit  by  the  plaintiff  as  vicar  of  Higham  in  Si^ffbUc 

\^^^^  and  lessee  of  the  rectory,  for  an  account  of  several  species  of  tithes. 
Stubble  One  point  in  the  cause  was,  whether  tithes  were  payable  of  stubble 
;J2h^*^  mowed  and  used  as  fodder. 

ft(MM  or  Burton  and  BeU  insisted  that  tithes  were  due  for  the  stubble,  as 

wrtdttoUe.  ^®y  wo^^  bave  been  fi)r  the  straw,  where  the  stubble  is  used  in 

the  same  manner  as  straw.     They  relied  on  BunCs  Eccksiastical 
^  LaWf  tit.  Ttthesy  c  5.  s.  5. 

Partridge  and.Pembaion  contended  that  tithes  are  only  due  for 

the  first  cutting  of  the  straw,  and  that  like  the  aftermowth  of  hay 

18 
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the  stubble  is  not  tithable.  They  inusted  tliat  the  authorities  1  BolL     1795* 
JUn-.  641.  2  Inst.  652.  bad  never  been  over-ruled)  and  that  the     xennftnt 
note  in  Bum  was  a  mistake.  ▼• 

Macdonald^  Chief  Baron. — It  appears  that  the  stubble  in  question  ****'^* 
was  partly  used  for  fodder,  and  partly  for  manure;  so  that  the 
whole  of  it  was  consumed  in  the  husbandry ;  and  it  is  not  the  case 
of  a  farmer  leaving  an  unusual  quantity  of  stubble  to  make  a  frau- 
dulent profit  of  it.  It  is  decided  in  the  authorities  cited  from 
Lord  Cok^s  Institutes^  (2  Inst.  652.)  and  from  RcU^s  Abridgement^ 
(1  Abr.  640.)  that  no  tithes  are  due  for  such  stubble. 

A  doubt  b  suggested  in  Bum,  on  the  general  principle  that  tithes 
are  due  of  every  increase  of  the  land,  and  the  modem  practice  of 
the  courts  of  Equity  b  said  to  be  contrary  to  the  old  authorities : 
but  this  seems  to  be  a  mistake ;  no  case  to  that  effect  is  mentioned 
in  the  books,  nor  exists  in  the  memory  of  any  person.     The  old  | 

authorities  decided  the  point,  which  seems  to  have  been  at  rest 
ever  since,  (a) 

Another  question  arose  conCerninfiC  the  mode  of  tithing  wheat  in  t  1*39  J 

..  ..i.A  custom 

the  parish.     The  answer  insisted  on  a  custom  of  tithing  by  making  of  tithing, 

up  the  wheat,  when  cut  into  equal  sheaves,  permitting  the  rectX)r  ^a^7*°^ 

(to  whom  notice  of  carrying  away  the  wheat  was  first  to  be  given)  tenth  sheaf, 

to  take  every  tenth  sheai^  and  in  case  of  his  neglecting  to  attend  for  "j^JJ*™ 

that  purpose,  setting  out  for  him  every  tenth  sheaf  as  it  was  taken  be  carried, 

to  die  cart  employed  in  the  removal  of  the  wheat.  ^ 

The  custom  of  the  parish  appeared  to  be  to  make  up  the  sheaves  Tithes  must 

into  shocks  or  threaves,  in  the  size  of  which  uniformity  was  not  m>  that  the 

rec:arded ;  and  that  the  tithes  were  never  set  out  till  each  tenth  "^^"^  ""^ 

,  ,      ,  compare 

sheaf  came  to  the  fork  and  was  thrown  aside  for  the  rector,  he  hav-  them  witli 
ing  no  other  election  or  opportunity  of  judging  of  the  fairness  of  his  ^|^J*'*®' 
tithes,  except  by  Rejecting  the  tenth  sheaf  when  about  to  be  thrown  Where  by 
aside  for  him,  and  taking  the  eleventh.  S<rti«^f" 

The  same  practice  was  observed  in  tliis  particular  case.    The  tithing  is  to 
wheat  had  been  unequally  shocked,  and  only  one  hour's  notice  of  ^  ^'"i 
carrying  it  away  was  given;  the  rector  did  not  attend;  every  taith  notice  is  not 
sheaf  was  thrown  asidb  for  him,  and  the  sheaves  were  sworn  to  have  * 
been  lequal ;  he  refused  to  accept  the  tithes  so  set  out,  and  they  were 
left  to  rot  upon  the  field. 

It  was  insisted  for  the  rector  that  the  customary  mode  of  tithing^ 
as  proved,  was  illegal.  It  is  essential  in  the  mode  of  setting  out 
tithes,  that  the  parson  shall  have  an  opportunity  of  seeing  the  tithes 
separated  firom  the  other  nine  parts,  so  as  to  compare  the  one  with 
the  other.  fVatson  551.  Whether  they,  are  set  out  in  shocks  or  in 
sheaves,  if  the  tithes  are  regularly  set  apart,  he  has  this  opportunity; 

(a)  See  Andrews  v.  Lane^  suinu  477.    Franklin  v.  The  Master,  ^e',tfSt,  Crou,  Bun. 
7at  Jti/ira  629. 
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1795.      he  can  see  whether  he  has  his  proper  proportion  of  shocks,  or 

'  '    sheaves,'  and  whether  those  set  out  for  tithes  are  of  equal  dimai- 

T.         sions  with  the  others.     Where  the  tithes  are  taken  in  sheaves,  and 

SiuUmg.     ^jj  ^jj^  ^g^  parts  are  put  by  the  farmer  into  unequal  shocks,  the 

rector  can  neither  compare  the  size  of  his  sheaves  with  the  others, 

nor  can  he  calculate  the  number  to  which  he  will  be  entitled.     He 

may,  indeed,  if  he  attends,  observe  the  size  of  each  sheaf,  and  take 

the  eleventh  instead  of  the  tenth  ;  but  if,  by  the  ord^r  of  putting 

the  sheaves  into  the  cart,  the  tenth  is  generally  a  small  one^  and 

therefore  rejected,  the  rector  will  only  have  one  eleventh  part  of  the 

com  instead  of  his  tenth :  besides,  this  abridges  his  opportunity  of 

comparing  them  to  the  moment  of  carrying  away  the  com,  whereas 

he  is  by  common  law  entitled  to  the  whole  space  of  time  between 

the  cutting  and  carrying  it  away. 

[  1440  ]       But,  if  the  custom  were  good,  it  has  not  been  complied  with. 

Notice  must  be  given  to  the  rector;  that  implies  reasonable  notice ; 

but  in  the  middle  of  harvest,  while  the  rector  is  engaged  in  tithing 

the  other  fields  and  fisurms  in  the  parish,  and  liable  to  be  employed 

in  the  discharge  of  his  religious  duties,  it  is  impossible  that  one 

hour  can  be  suflkient  notice. 

For  the  defendant  it  was  argued,  that  the  custom  set  up  was 

good,  and  had  been  complied  with.     It  is  proved  that  the  sheaves 

'  '  were  equal, ^ and  that  ev^ry  tendi  was  thrown  aside  for  the  rector; 

.".'.[  then  actual  fraud  is  n^tived.     In  tithing  by  sheaves,  the  farmer 

'    is'^ot  in  genend  bound  to  shock  the  tithes,  nor  to  give  any  notice 

1  . . .   to  the  Yeatibt ;  *  by  the-  <mstbm  he  does  both :  'then  stJppbsing  it  to  be 

true  that  the  rector  ba^  not  the  usual  opportunity  of  comparing  the 

.  tett  parts,  the  advantages  and  disadvantages  given  by  the  custom 

ffre  i^eciprdeal  and  1^1. 

But  in  fact  the  rector  can  as  well  Compare  the  sheaves  when  each 
is  thrown  into  the  cart,  as  if  they  were  dispersed  through  the  field; 
•and  thechcHceof  taking  the  eleventh  in  piftce  of  the  tenth  gives 
him  a  superior  advantage. 

'  ^e  notice  must  be  reasonable  according  to  the  nature  of  the 
suliject-ntatter.  The  farmer  resolves  to  carry  away  the  com  when 
he  perceives  it  to  be  in' a  proper  state,  or  sometimes  very  suddenly, 
upon  the  appearance  of  approaching  bad  weather.  In  such  a  case 
an  hoards  nodce  may  be  as  much  as  can  be  given,  and  the  rules  of 
tithing  cannot  compel  the  fiirmer  to  lose  the  best  opportunity  of 
housing  his  crop,  and  so  endanger  its  safety. 

MaeAonaldi  QkntS  Baron.  —  The  custom  of  tithing  wheats  as  laid 

n  the  answer,  seeais  not  materially  to  differ  from  the  common  law 

mode  of  dtfihig  by  sheaves,  and  is  clearly  good  where  that  practice 

has  obtained.     But  the  evidence  has  introduced  another  part  of  the 

custom,  essentially  differing  from  the  common  law  mod^  of  tithing 
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and  highly  prejudicial  to  the  tithe  owner.     By  the  custonf  the  far-»     1795. 
mer  is  to  put  the  sheares  into  shocks  of  uncertain  and,  in  the  pre- 


•  Tennani 

sent  case,  of  unequal  magnitude.     This  custom  seems  to  us  to  be        t. 
unreasonable,  and  therefore  void,  for  it  deprives  the  tithe  owner  of   ^*«**wv 
an  advantage  which  the  law  always  gives  him,  of  having  his  tithes 
so  set  out  tliat  he  may  compare  them  with  the  other  parts.     The 
custom  proved  differs  also  essentially  from  that  laid,  and  therefore 
does  not  support  the  allegation  in  the  answer. 

The  notice  given  is  also  insufficient.  The  notice  should  be  such  C  1^*1  3 
as  will  give  the  rector  time  to  attend  the  setting  out  of  the  tithes* 
But  when  we  consider  that  the  rector  has  other  functions  whicli  de- 
mand his  attention,  and  which  may,  for  a  considerable  time,  re- 
quire his  presence  at  the  further  extremity  of  the  parish,  it  is  im- 
possible to  say  that  an  hour  b  sufficient  notice  for  him  to  see  that 
he  is  not  defrauded  of  his  dues. 

As  the  defendant  has  not  therefore  brought  himself  within  th^ 
custom  as  laid ;  there  must  be  an  account  directed  against  him  for 
this  species  of  tithe,  (a) 
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Franklyn  v.  Gooch.    [3  Anstr.  682.] 

The  bill  was  for  an  account  of  tithes  of  wheat  in  a  particulac  8.C. 
field,  in  the  year  preceding  the  filing  of  the  biU.    It  appeared  ^^^^i^ 
that  the  wheat  had  remained  standing  very  long  from  the  wetness  Setting  out 
of  the  season,  and  the  weather  continuing  very  precarious,  the  de*  ai^tbe 
fendant  was  obliged  to  cut  small  parcels  of  it  at  a  time^  and  carry  dbpcntad 
it  home  immediately  when  a  cart  load  was  cut.     He  gave  notice  )]^^i^ 
to  the  clergyman  that  he  was  going  to  cut  and  carry  what  part  of  the  uncer- 
it  he  could,  while  the  weather  was  fair.    The  plaintifF  attended  to  the  wortfaer 
see  it  tithed,  and  the  defendant  proceeded  to  fill  a  cart-load,  throw-  i"*^^^^ 
ing  nhie  sheaves  into  the  cart,  and  laying  aside  the  teath  sheaf  for  bang  put 
the  tithes.    The  plaintiff  refused  to  tfdce  his  tithes  unless  he  saw  the  JV''^^^^  ^ 
whole  tithes  of  the  com  cut  down  regularly  set  out  before  any 
part  should  be  carried  *away.     He  did  not  object  to  the  size  of  the 
sheaves  thrown  aside  for  him,  and  they  were  sworn  to  be  ^ual  to 
the  others. 

Partridge  contended  that  the  clergyman  is  in  all  cases  entitled  to 
have  his  tithes  set  out,  and  relied  on  Tennant  v.  Shibbing.  8opTai4S8. 

Plumer  and  Richards^  for  the  defendant,  insisted  that  the  &rmer 
was  justified  by  the  necessity  of  the  case,  in  conittipg  the  usual  form 
of  setting  out  the  tithe.  The  mode  of  setting  out  the  tithe  of 
each  article  is  adapted  to  the  convenience  of  agriculture,  ^d,  of 

(a)  See  also  BtmgfUim,  t.  Wrigftti  Bun.  \%6.,ntpra  6S9.  UalUwdl  f.  Ti^ffptth 
3  Teunt.  55.  infra,  , 
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1796.     coarse^  must  8blft  with  circumstances,  it  never  bring  intended  that 

Franidyn    ^^  farmer  sihoiild  adopt  an  unprofitable  mode  of  husbandry,  for 

▼.         the  purpoies  of  tithing.     Colh/er  v.  Hawse.*     Besides  the  sheaves 

r  1442  1  ^^^^  h^mf^  the  full  tithes,  the  refusal  to  accept  them,  upon  a 

•  Infra        formal  objection^  is  such  a  conduct  as  a  court  of  Equity  ought  not 

1489.  1^  countenance. 

Macdanaldf  C!hief  Baron.  — The  case  made  by  the  piaintiff  is 
tttremely  unfavourable.  The  fiurmer  trusted  to  his  not  obyecdnj^ 
and  acted  upon  a  seeming  acquiescence,  and  the  direction  at  last  is 
not  grounded  upon  any  pretence  of  unfdmess  in  the  tithes  dB^end 
hiip.  In  a  case  so  vexatious,  and  so  unseemly  in  a  clergyman,  the 
court  would  be  glad  to  find  any  sufficient  ground,  firom  the  state  of 
the  weatlier  at  the  time,  to  justify  the  mode  of  tithing  adopted,  and 
to  dismiss  the  bill  with  costs ;  but  the  conduct  of  the  fiurmer  in 
not  setting  out  the  tithes  was  not  strictly  correct  and  camiot  be 
supported.     An  account  is  therefi)re  unavoidable,  but  it  must  be 

« 

without  costs. 

H.  36  Geo.  III.     A.D.  1796.    Scac. 

Nagle  V.  Edwards.     [3  Anstr.  702.] 

*'wood*  ^^^  plaintiff  sued  as  lay  impropriator  of  tha  parish  of  Zi.  in 

Deer.  486.    Woles^  for  tithe  of  hay  and  agistment. 

7^'^JLl  ^^  defendant  set  up  ten  or  twelve  defences  tp  this  claim,  several 
Mmcei.  of  which  were  inconsistent  and  contradictory.  A  doubt  at  first 
arose,  whether  this  should  not  be  considered  by  the  court  as  an 
abuse  of  their  pleadings,  and,  as  such,  be  rejected  as  not  b^g  a 
proper  defence ;  and  it  was  insisted  that  this  ought  to  be  done,  be- 
cause the  plaintiff  is  distracted  by  the  multifarious  defence,  and 
does  not  know  to  what  his  evidence  or  the  arguments  of  counsel 
should  apply. 

But  it  appearing  that  the  plaintiff  had  not  been  guilty  of  any  in- 
tentional misconduct,  and  that  it  wholly  arose  from  mistake  in  his 
legal  advisers,  the  court  went  into  the  defence. 
^  Partridge  and  Hally  for  the  defendant,  insisted  upon  two  grounds 

757.  of  defence: 

Merenoiu  1st,  That  from  tithes  of  hay  and  agistment  never  having  been 
MMur^lar  P^^^  ^^  ^^®  rector  within  memory,  a  conveyance  of  them  to  the 
mciet  of     landholder  should  be  presumed. 

evidence  ^d,  A  modus  in  fion  decimando  for  hay  and  agistment,  covering 

fp*"*^  *      this  and  many  adjoining  parishes,  being  a  very  large  tract  of  coun- 
A  convey-     try,  of  which  the  tithes  were  formerly  vested  in  the  abbey  o^Ij. 
Ance  of  that       As  to  the  first,  they  contended  that  this  was  not  a  claim  of  a  modus 
Aprescrip-   In  non  decimandOf  and,  therefore,  not  within  the  decision  of  the  case 
d^d^^   of  Buty  Si.  Edmund's  v.  Evans*,  and  the  other  cases  upon  that  sub- 
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ject.  Thosa  decisions  vent  upon  the  ground  that,  in*  order  to  found     1796. 
a  prescription,  the  presumption  must  be  ^f  a  right  prior  to  the  disso- 
lution  of  the  monasteries.  Com^M.  651.     But,  since  the  ecclesias-        v. 
tJcal  property  has  come  into  lay  hands,  its  nature  is  changed ;  by    '^"^*^* 
S2  //.8.  c.  7.  it  is  become  like  any  other  lay  property,  is  transferred  can  only  be 
by  the  same  conveyances,  and  its  title  is  tried  by  the  same  actions  ^^^tr^t^ 
as  any  other  incorporeal  hereditament.     The  effect  of  length  of  of  country, 
time  to  support  possession,  as  evidence  of  spme  grant  or  other  titles  ^^  disdn^ 
is  considered  by  lord  Mangfield^  CasyiK  lOd*  as  a  general  rule  of  law;  district, 
accordingly  it  has  been  applied,  in  several  cases,  to  claims  of  tithes  such  a  pre. 
as, well  as  other  property.  Scott  v.  Mrey^j  Mftmbey  v.  Edm^ad^^  &c.  •cnption 
By  %\  «/a.  1.  c.  2.  9  G^o.  3.  c  16.  even  tJbe  daims  of  the  crown  are  pleaded 
Ipst  by  sixty  years  non-<laim*  agiioit 

As  to  the  second  point,  they  argued  that  a  custom  in  nan  deet*-  titbea  du* 
mando  for  a  large  tract  of  country  is  good.     Doct.  4r  Stud.  c.  55.  ^^^^ 
p.  147.  2  Inst.  6^5.    Hicks  v.  WoodsonX^  4  Mod.  336.  Carth.  390.  •  Supra 
2  Salk.  655.  Skin.  560.$   Those  authorities  go  to  all  sorts  of  tithes,  i^J„^ 
to  those  due  of  common  right,  as  well  as  others.     The  distinction  1265. 
is,  that  a  tract  of  country  may  prescribe ;  an  individual,  or  even  a  550"^*^ 
parish,  cannot.     1  Bamardiston^  K.B.  71.       \  §  Supra 

•  432 

Phmer  and  Richards^  fox  the  plaintiff,  argued,  that  the  claim  of 
exemption  by  presumption  of  a  grant  waa  only  another  mode  of 
stating  a  modusy  in  nan  decimando^  Sot  wherever  the  evid^ice  would 
support  such  a  modus^  d  fortiori  it  roust  support  the  present  defence ; 
and  the  effect  of  such  a  defence  is,  therefore,  determined  by  the  case 
of  Bury  St.  Edmunds  v.  Eoans..   The  case  oi  Scott  and  Airey  does  not 
apply  to  the  present.     That  was  a  dispute  between  two  claimants  of 
tithes,  each  deducing  a  title  to  the  tithes  distinct  from  the  title  to 
the  lands,  and  the  claimant,  who  happened  also  to  have  the  land, 
was  in  possession  of  all  t^ie  tithes,  and  demised  them  to  the  tenant 
together  with  the  land.     Here  the  rector  has  received  all  the  tithes 
that  have  ever^  been  taken,  and  it  is  clear  that  he  has  a  prima 
facie  right  to  alls  whether  he  has  had  actual  perception  of  every 
species,  or  not*    Benson  v.  Olive^  Bunb.  28^.    The  defendant  does  Supra  701. 
not  pretend  that  his  lease  contains  a  demise  of  the  tithes  of  hay  and 
agistment;  .his  landlord  has  never  demanded  those  tithes  of  him, 
and  therefore  neither  of  them  has  possession  to  set  up  against  the 
prima  focie  claim  of  the  rector,  as  in  Scott  v.  Airey. 

As  to  the  other  point,  they  insisted  that  a  modus  in  nan  decimando 
could  only  be  claimed  in  a  large  and  known  division  of  the  country, 
as  the  weald  o{  Kentf  or  ofSussejrj  or  for  a  hundred  or  county,  but  [  1444  ] 
not  for  a  parish,  or  for  a  few  contiguous  parishes ;  and  the  case  cited. 
Hicks  V.  Woodson^  supports  this  distinction.  By  that  case,  as  re- 
ported in  2  Salk.  655.  1  Ld.  Baym.  137.  it  is  decided,  that  even  a 
county  or  hundred  cannot  prescribe  in  nan  decimando  for  things 
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which  are  de  Jure  dthaUe,  and  Dr.  Bum  draws  thai  oondusan 
firom  all  the  cases.    S  Bum  398. 

Macdanaldj  Chief  Baron. — ^The  plaintiff  haying  made  oot  a  dear 
title  to  himself  as  rector,  the  defendant  insists  on  exemption  firom 
payment  of  hay  and  agistment-tithe»  on  the  ground  of  having  nerer 
paid  these  tidies ;  from  non-payment  he  wishes  the  coort  to  pre- 
smne  a  grant  or  conveyance  cS  these  tithes  from  the  lay  impro- 
priator. It  is  clear  [that,  against  an  ecclesiastical  rector,  this  defence 
could  never  be  set  up  in  any  shape.  Whether  a  lay  impropriator 
should  have  the  same  benefit  was  at  first  doubted,,  but  that  point 
seems  now  at  rest  Three  successive  decisions  upon  it  have  folly 
established  that  there  is  no  difference  between  a  lay  and  an  ecclesi- 
asdcal  rector.  Benson  v.  Olive  *,  in  1730,  Charlton  v.  Charlton  f,  ia 
1732,  and  the  corporation  of  Bury  v.  Eoans.X  (a) 

As  to  the  other  point,  also,  it  seems  clearly  established,  by  the 
case  cited  from  1  Lord  Raym.  137.  and  in  SaUceldj  that  a  modm  m 
non  decimando  can  only  be  claimed  by  some  well  known  divi^on  of 
the  country.  The  present  claim  is  extended  to  certain  parishes 
enumerated  in  the  answer,  and  which  have  not  any  common  deno- 
mioation,  nor  any  mark  by  which  they  can  be  considered  as  a  dis- 
tinct and  separate  district  The  claim  of  a  modus  bang  therefixe 
bad,  in  respect  of  the  territory  to  be  covered  by  it,  it  becomes  un- 
necessary to  consider  the  other  question,  as  to  what  species  of  tithes 
such  a  modus  may  i^jply. 

The  court  deareed  an  account 


8.a 

4  Wood's 


Tr.  36  Geo.  III.  A.  D.  1796.    Scac. 

TratJdyn  v.  SpiUing.    [3  Anstr.  760.] 

A  MODUS  was  claimed  for  hay.    The   terriers. described  the 
^^^'^    modus  to  be   for   all  mowing  grass,   '^  excqpt  clover  and  the 
like.*' 

It  wasobjected  that  as  the  aitide  excepted  was  not  known  be- 
yond time  of  memory,  a  modus  containing  that  exception  most  be 
'  modem. 
[  1445  3  The  Court  thought  that  the  expression  in  the  terrier  was  not  to 
be  taken  as  an  exception  annexed  to  the  modus^  but  merdy  as  a 
memorandum  that  the  modus  covert  natural  hay  <mly,  and  did  not 
extend  to  modem  artificial  grasses. 

(a)  See  Fanthaw  r,  Bothemm,  tupra  1177,  when  the  cases  oo  thie  poinl  an  ooUccImL 
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Scarr 


Semr  v.  7Kn%  Cdlege^  Camhridge^  and  Wood,     [3  Anstr.  760.]  v. 

The  original  bill  was  filed  for  agistirient-tithe ;  Uiis  cross-bill  ^^ 
was  to  establish  moduses.     It  stated  that  there  are  and   immenio-  4  Wood'* 
rially  have  been  certain  ancient  (towns,)  townships,  hamlets,  and  dis-  Agistaient 
tricts,  within  the  rectory  and  parish  of  Aisgarth  in  the  county  of  »» «  predial 
Yorl\  called  A.j  B.^  and  C,  distinguished  by  certain  well  known  contribu- 
boundaries  and  limits  ;  that  by  ancient  usage,  custom,  or  prescrip-  ^2^J?|*J^ 
tion,  all  the  lands  within  the  said  township,  (hamlets  and  districts,)  the  foUow- 
and  the  owners  and  occupiers  thereof,  have  been  immemorially  ex-  ^^,f^°^* 
empt  from  the  payment  of  all  predial  tithes,  &c.  or  any  other  satis-  are«Bidiiii< 
faction  for  the  same  than  the  yearly  sum  of  4-5.  4fd.  payable  to  the  JiS^TuBiI^ 
rector  on  Michaelmas-day  in  each  year,  or  as  soon  after  as  de-  certain  an. 
manded,  which  hath  immemorially  been  raised  by  way  of  con-  ^^^Jl^ 
tribution    among    the    owners    and    occupiers    of   such    lands^  lets^and 
and  constantly  been  paid  by  them,  or  some  of  them,  to  the  said  J^S^^ 

rectors,  &C.  lectory  and 

The  cause  was  argued  in  a  former  term,  and  several  questions  5^wa  in 
arose ;  the  most  material  was.  Whether  the  modus  laid  for  all  pre-  •*»  county 
dial  tithos,  covered  tithe  of  agistment?     It  was  proved  that  agist-  caUedJf., 
ment-tithe  had  never  in  fact  been  received,  and  that  by  the  opi-  ^"^^jff* 
nion  of  the  country,  it  was  not  payable;  the  places  for  which  the  byoertain 
exemption  was  claimed  were   very  extensive   moor  lands,  about  ^^J^J^ZT 

20,000  acres.  andlimita; 

that  by  an** 
cient  usage,  customi  pr  prescription,  all  tlic  lands  mtliin  die  s^idlotvnthiph  Sec.  and  the  ownen,  &c«hBTe 
been  immcmoriallj  eronipt  fVom  the  payment  of  predial  ddies,  &c.  or  other  satisfoction  fiir  the  aamip 
tlian,  &c.  held  sufficiently  laid. 

Partridge,  AnstnUherj  Ctimpbell  and  Topham,  for  the  plaintifis, 
argued,  that  agistment  is  a  predial  tithe.     Those  tithes  are  called 
predial  which,  aidse  immediately  from  the  ground';  those  are  mixed 
which   arise  by   the  improvement  or    increase  of  some   animal. 
Agistmentf^titbe  is  •  paid,:  not  for  the   mcrease   or  improvement 
of  the  animal   agisted,  but  &r    the  grass   eaten    by    it,   and  is 
proportioned  to  the  value  of  the  grass,  not  to  the  value  of  tlie 
actual  improvement ;  Pftf^fli.  329.  Halbeachy.  IVhadcock^  Hardr. 
184*    Ellis  Y.  Saul,  Ldndw.  19^.    D^gg^  211;  therefore,  where  Supnii3S6. 
the  occupier  of  land  does  not  agist  bis  own  cattle^  but  those  of 
strangers,  the  tithe  for  the  agistment  of  barren  cattle  is  due  from  [  1446  3 
the  occupier,  as  being  owner  of  the  grass  for  which  the  tithe  is 
paid  \  but,  if  the  cattle  are  profitable,  ^e  owner  of  them  is  account- 
able for  the  tithes.     Underwood  v.  Gibbon,  Bunb.  S.    Fisher  v.  ie-  Infi»i582. 
tneti,  9  Vin,  S8.  pL  7«     If  the  grass  has  before  paid  tidie  of  hay,  no  Supra  68G. 
tithe  is  due  for  agistment  of  the  aftermath ;  then  the  tithe  is  at- 
tached to  the  grass,  not  to  the  cattle. 

Vol.  IV.  M 
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1796.  Burtouj  Graham^  HoiUst  and  BeU^  for  the  defendant,  maintained 
g^^^j^  that  agistment  b  a  mixed  tithe.     They  considered  predial  tithes  as 
V.  those  which  are  taken  immediately  from  the  ground,  and  relied 
.     •  much  on  the  stat.  2  &  3  £.  6.  c.  13.  as  proving  that  distinction. 
tb»t  die   '  By  that  statute,  all  predial  tithes  are  to  be  set  out  in  their  proper 
'^^^Tf"  kind,  on  penalty  of  forfeiture  of  the  double  value ;  this  presumes 
owMfsand  that  all  predial  tithes  are  such  as  may  be  set  out:  agistment-tith^ 
^^2Si.  ^°°^^*     If  ^*  w®**®  the  tithe  of  the  grass,  it  would,  when  severed 
Objwtifm,  from  the  ground,  be  subject  to  the  same  rules  as  hay  or  any  other 
M^itvimKl  ^^^  severed  in  any  other  way ;  but  if  hay  or  turnips  pulled  up  are 
to  be  im<*  given  to  profitable  cattle,  as  cows  or  sheep,  two  tithes  are  due ;  one 
peofMBt   ^  ^^  ^^y  ^^  severance,  the  other  for  the  increase  of  the  cattie. 
over-niled.  So,  if  the  grass  agisted  paid  a  tithe  on  severance,  a  second  tithe 
ilJS^^it^  ^ould  be  due  for  the  increase;  but  the  law  is  otherwise:  it  cannot, 
'  "•jfjf  ^  therefore,  be  a  tidie  due  for  the  grass  on  severance,  but  for  the  de- 
paid  hf  the  pasturing  of  the  cattle ;  and  the  value  of  the  grass  is  only  the  mode 
ownentnd  of  ascertaining  the  valueof  the  airistment. 

or  lome  of  The  rule,  that  agistment-tithe  shall  be  paid  by  the  occupier,  not 

***  Wl"**^  by  the  owner  of  the  cattie,  is  a  mere  rule  of  convenience.    1  BdFs 

oibjectioDs,  Abi'.  656.  Deg.  p.  2.  c.  5.     If  it  were  a  rule  arising  from  the  na- 

^jjjj^^^^  ture  of  the  tithe,  as  due  for  the  grass,  and  therefore  payable  by  thje 

-hig  ciuitrf-  owner  of  the  mrass,  the  same  rule  must  hold  as  to  commons;  a 

butarv    all  c^  '  ^ 

^^  commoner  would  not  be  liable  to  agistment-tithe,  for  the  grass  is 
iiii^eto  not  his ;  but  the  law  is  otherwise.  Bunb.  3.  Animals  reared  for 
^J'*^J^    the  plough  or  pail  do  not  pay  tithe  when  young ;  if  the  tenant 


to|i*y  changes  his  mind  and  sells  them,  agistment-tithe  becomes  due  from 
iboBld  bM  ^6  ^^st :  this  must  be  for  their  eatmg.  If  it  were  tithe  of  the  grass 
been  made  \^  would  have  been  due  immediately,  and  would  not  have  depended 
that  the  on  a  future  event.  Accordingly,  archbishop  Winchekea^  in  his 
G*^^'  Institutions,  first  considers  the  titiie  of  com  and  other  things  clearly 
should  have  predial ;  he  then  treats  of  wool  and  other  mixed  tithes,  tlien  of  pas- 
^?  f  turage,  lastly  of  personal  tithes,  considering  agistment-tithe  as  some- 
that  the  thing  between  mixed  and  personal  tithes ;  mixed,  as  being  due,  for 
periy"pniyl  ^^  Cattle ;  personal,  as  consisting  of  a  money  payment  only.  Lind- 
ed  liberty  to  HDOod  194f.  *  treats  it  Only  "  tanquam  pradialts /*  i.e.  resembling 
aged  wit-  predial  tithes.  Watson  ranks  it  as  a  mixed  tithe,  {a) 
»•"«  ^  They  also  argued,  that  the  sum  of  4^.  4(/.  for  20,000  acres  of 

&c.  and'      pasture  land  was  so  small  that  it  could  not  possibly  be  meant  to 
ti^prayed  comprehend  agtstmeift-tithe. 

the  lame  The  original  bill  being  only  for  agistment-tithe,  the  cross-bill 

^^^ied     ^^"'^  ^^^  ^  ^^^^  ^^  establish  a  modus  for  predial  tithes,  for  no 
*[  1447  ]  predial  tithe  has  been  demanded. 

Macdonald^  Chief  Baron,  — We  are  clearly  sa»tisfied  that  this  is  a 

predial,  not  a  mixed  tithe.     The  distinction  is,  that  predial  tithte 

i-  -  -    -•" — ^^^f— 

(a)  Cha.  50. 
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arise  immediately  from  the  soSl ;  those  are  mixed  whidi  arise  me-       1796. 
diateij,  through  the  increase  of  animals.     The  arguments  used  on     '^" 
the  pari  of  the  fiirmers  prove  in  a  satisfactory  manner  that  agist-  v. 

ment-dthe  is  the  tithe  of  tlie  grass  eaten,  and  therrfore  it  arises  im-  ^^"'  ^^- 
medjatdy  from  the  soil.  The  mode  in  which  the  different  sorts  pf 
tithes  have  been  classed  by  writers  upon  the  subject  can  have  little 
weight  in  such  a  question ;  and  the  statute  of  JS^.  6.9  so  much  relied 
intf  does  not  seem  intended  to  draw  an  accurate  line  between  the 
dUkrent  species  of  tithes.  It  affixes  a  penalty  cm  not  setting  out 
predial  tithes ;  that  must  be  understood  as  relating  to  diose  only 
which  are  capable  of  being  set  out. 

The  next  question  arose  upon  the  description  of  the  places  for 
which  the  modtis  was  claimed.  One  of  the  divisions  was  proved  in 
evidence  not  to  be  a  township  or  hamlet;  but  it  was  proved  that  the 
lands  described  in  the  bill  by  that  name  were  known  as  a  divisioit 
or  district  of  the  parish,  and  the  bounds  were  defined  in  evidence. 

It  was  objected,  that  one  who  claims  to  establish  a  modus  or  other 
custom  against  general  right,  must  define  accurately  and  truly  the 
place  to  be  covered  by  it.  The  words  ^  townships,  hamlets,  or 
districts  of  A,i  B^  and  C"  can^t  be  taken  to  mean  that  each  of  the 
three  is  a  township,  a  hamlet,  and  a  district;  and  if  that  were  the 
meaning,  it  is  disproved  in  evidence,  as  to  one  at  least  If  it  is  left 
indefinitely,  as  to  each,  that  it  is  either  a  township,  or  a  hamlet,  or 
a  district,  this  is  bad*  There  may  be  a  hamlet  of  ^.  and  a  district  of 
A.  For  which  is  the  modus  claimed  ?  Upon  the  face  of  the  bill 
they  may  all  be  districts,  and  not  townships  or  liamlets ;  one  of  them 
is  so  in  fact.  But,  although  a  township  or  hamlet  is  a  known  legal 
definite  quantity  of  lands,  a  district  is  not;  as  the  bounds  are  not 
considered  by  the  law  as  certain  and  definite,  they  must  be  defined 
by  metes  and  bounds  in  laying  the  modus.  ScoH  v.  AUgood.  Here  Supnid69.^ 
not  even  die  computed  number  of  aa*es  is  set  forth.  The  averment  [  1448  3 
that  these  districts  are  distinguished  by  well-known  boundaries 
and  limits,  cannot  avail;  in  every  case  the^tting  out  <^  boundaries 
might  equaUy  be  dispensed  with  by  an  averment  that  they  were  well 
known. 

The  Court  thought  the  description  sufficient.  In  diat  part  of 
Yorkshire^  consisting  of  extensive  moors,  the  parishes  are  divided 
into  certain  districts,  which  are  as  well-known  divisions  as  the  parish 
itself;  here  the  districts  are  stated  to  be  distinguished  by  well  known 
bounds;  if  that  is  true,  as  is  proved  in  evidence  to  be  the  case,  it 
seems  perfectly  useless  to  set  out  the  limits  in  the  bill. 

Another  objection  was,  that  the  modus  was  claimed  for  the  owners 
and  occupiers;  whereas  the  owners,  as  such,  could  not  claim  a  custom 
to  be  exempt  from  tithes,  for  none  are  due  from  them. 

The  otgection  was  over-ruled. 
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iiPVVwi^Hrr.  ^eftnrity  fhr  bfn  (fenwwt     Opoeni 

The  ^oort  df^er-^oled  die  diysetUHK. 
r  I4M^  }  The  ^nrermeiit  dMC  the  Am  doe  is  & 
^iolly  rmeil  by  ffwj  dl  emarimtumif  warn 
hj  the  eiridence.  In  iKt  od  mnnrfhfkm  had 
nwvfwsy  ^ran iMiiwstiiiies  pdd  by  afear  fkiinny 
iMie  6< (he  trvll  r>f  a  eattfa^-gace^  tawfakh  the  piiipiiHiB  i  qf  dbe  duce 
iK«t/ieeii  #«re  Ji^e  all  tnlULeif  nor  iPoe  the  odbeis  cudauinif  tke 
emm^%  f4  k;  tit  odier  fia»ea  it  was  paid  cait  cf  dbe  pndks  af  i 
^pnrrm  #bieh  befaayd  fa  a 
M  Ch^>^  dnitneu  ^tre  eatided  to  dbe  prolks. 

ft  irM  ivMiaCed  diat  die  afenneBi  of  |MjBKiii  by  coDtrSartioii, 
hf^tfff  iMfffdaud  aa  a  part  of  tbe  audka,  arast  be  proved :  die  fret 
i^  e^mtrihutkm  cannot  be  aheini  in  any  iuatance,  and  the  payment 
Ofri  ^th«  tattle^gate^  in  particnlar,  has  no  leaemUanoe  to  a  con- 
iiihniUm  nmcpg  the  tenanta  of  theie  landa;  it  is  a  paymat  by 
<ith^  pt!f mmn, 

Thf  (Umri  thought  tbe  evidence  rafficient  to  support  die  arer- 
munt  of  a  contribution*  h%  between  the  rector  and  the  fiunmer,  the 
fiMi  (rf  payment  alone  is  material,  the  contribution  stated  is  not  a 
|mrt  of  the  m«r(/(/i  iiielf;  it  is  not  aycrred  to  be  necessary  that  the 
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rector  should  caD  upon  each  farmer  for  his  share,  and  take  the  risk     1 796. 
of  their  general  payments*     He  is  endtled  to  call  on  any  one  for      ^^^ 
the  whole ;   as  between  him  add  the  tenants  the  satisfaction  for         ▼. 
tithes  is  then  complete.     The  bill  goes  on  to  state  how  the  one  ^^^^^  ^*^' 
who  has  paid  the  whole  shall  be  reimbursed  by  contribution ;  but 
contribution  may  be  made  in  any  manner  the  tenants  may  agree; 
and  whether  in  fact  it  may  in  every  case  have  been  levied  from  all, 
in  just  proportions ;  or,  whether  the  money  of  strangers  may  not 
have  been  mixed  in  the  payment  of  this  trifling  sum,  are  questions 
of  no  moment,  as  between  the  rector  and  the  tenants ;  being  in  its 
nature  contributory,  every  payment  must  be  referred  to  that  nature, 
and  is,  as  between  the  rector  and  the  tenants,  a  payment  by  con- 
tribution, (a) 

The  following  objections  were  also  taken  to  the  form  of  the  bill. 
That  the  modm  being  contributory,  jeJI  persons  who  were  liable  to 
the  contribution,  or  to  be  called  upon  for  the  whole  by  the  rector, 
should  have  been  made  parties,  so  as  to  be  bound  by  the  decree. 

That  the  rector,  the  coU^.  being  an  eleemosynary  foundation 
of  which  the  King  b  vbitor,  the  Attorney  General  should  have  been 
a  party. 

That  the  bill  was  bad,  as  joining  suits  unproperly.     It  prayed 
liberty  to  examine  aged  witnesses  de  bene  esse^  and  that  their  testi- 
mony might  be  recorded,  and  then  went  on  to  pray  relief  in  the  C  ^*^^  3 
same  matter  to  which  the  examination  of  those  witnesses  went 

These  objections  were  over-ruled. 

An  issue  was  directed  to  txy  the  modut^ 


M.  37Geo.JIL    A.  D.  1796.    Scac. 

Potts  V.  Durani  and  others.    [3  Anstr.  789.] 

The  plaintiff  claimed  tithes  as  vicar  of  Flixton  in  Suffolk.    He  S.  C. 
offered  as  evidence  of  his  right,  an  instrument  without  a  seal  Deer.  ^92. 
remaining^  which  purported  to  be  an  endowment,  dated  1321,  and  An  instru. 
another  dated  1412,  having  a  seal  annexed,  purporting  to  bean  pordngt^ 
inspeximus  under  the  seal  of  the  bishop  of  Norwich^  and  containing  ^  •»  «»- 
a  copy  of  the  former,  which  it  stated  to  be  then  iii  the  registry  of  witboot  the 
the  diocese.     These  two  papers  belonged  to,  and  were  produced  by  ■••'•^ 
Mr.  Astle^  (the  keeper  of  the  records  in  the  Tower,  and  himself  purporting 
a  considerable  collector  of  ancient  MSS.)    who  had  purchased  tobemi*- 
them  at  the  sale  of  the  effects  of' the  late  Mr.  Martin,  an  eminent  thereof  un- 
collector.  (b)  ^*^ 


Jhtrani* 
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1796.         He  also  produced  a  record  in  the  archdeacon's  registry  of  iM 
p^^       diocese,  of  the  induction  of  a  vicar  iq  1321  (a  few  months  after 
V.         the  ^idowment)  to  the  vicarage  **  de  novo  ordinaiamJ*     The  aog- 
mentationp-office  and  bishop's  registry  had  been  searched,  but  no 
seal  of  the    endowment  or  copy  of  it  could  be  found.    The  rectory  beloi^ed  to 
p^eSihw*  ^®  nunnery  of  FUxUm^  which  was  dissolved  by  27  H.  8. 
coming  oat       *Burton,  Partridge^  and  Akxander^  for  the  defendants,  otjected 
hands  un.     that  tUs.  evidence  was  not  admissible.     An  endowment  is  like  a 
w'ththe^     terriei^  an  ecclesiastical  muniment,  which  ought  by  law  to  be  kept 
matter  in     in  the  registry  of  the  diocese,  and  has  its  authenticity  from  being 
^Ttfi    1  ^^^^  ^^  ^^^  repository.    The  copy  kept  by  tlie  nunnery  ought 
"^  to  be  in  the  augmentation-office.     Unle^  the  instrument  comes 
from  one  of  these  offices,  it  is  not  entitled  to  be  received  as  an  en- 
*  Suinrs       dowment  Aikins  v.  Hattdn^j  MUkr  v.  FoUer.f    So  in  the  case  of 
t  Ibid.  n.     ^^  Chandos  pe^rage^  the  House  of  Lords  rgected  a  piece  of  evi- 
dence coming  from  the  AshmoleaH  knuseum.     The  production  of 
the  cq;>y,  verified  under  the  seal  of  the  ordinary,  throws  a  suspicido 
on  both.    The  only  motive  for  taking  such  a  copy,  to  be  kept  with 
the  original,  must  have  been  ttiat  the  original  was  defaced  or  worn 
out  by  length  of  time. 

Graham^  Flumer^  and  FontUmque^  cm  tbe  otiier  side.  —  Tl^e  ^^e- 
nd  inclination  of  the  courts  in  modem  limes  ba^  been  to  x:(m8idi3r 
objectbns  to  testimony  as  applying  to  the  credit  rather  ihaa  the 
admissibility  of  the  evidence,  {a)  In  this  case  the  credit  of  the  in- 
struments is  unimpeachable.  It  is  proved  by  the  indiittioa  ^  the 
vicar,  1321,  that  there  was  an  ^idowment  then.liately.  mad^  which 
is  not  found  in  any  of  the  proper  repositories.  It  is  proved  that 
this  is  of  the  hand- writing  of  that  time ;  and  it  is  impossible  to  shew 
an  interest^  either  at  that  time  or  afterwards,  in  thos'e  persons,  from 
whom  Mr.  Astle  purchased,  to  fabricate  a  forgery. 

Even  a  terrier  may,  by  tbe  determination  of  tlie  court  of  King's 
Bench  in  MiUer  v.  Foster^  be  received  in  evidence,  although  com- 
ing out  of  private  custody.  But  the  custody  of  a  terrier  is  more 
nearly  of  the  essence  of  the  instrument;  it  becomes  a  terrier  by  be- 
ing returned  to  the  bishop.  An  endowment  is  like  any  other  grant 
The  custody  is  immaterial,  unless  as  a  circumstance  afiecting  the 


it  was  suggested  tl^t  they  bad  originally  Leneve  hating  taken  out  theae  MSS.  from  the 

tgymi^  {torn  that  repository.     "These  circumstances  registry,  and  forgotten  to  restore  them,  or  dakA 

were  stated  by  ikr.Attle  to  the   court,  on  his  before  having  an  opportunity  to  do  ao:  that  tHis 

being  eiamin«i  to  proTe  the  exhibits.     After  the  testimony  had  been  before  the  court,  and  consi- 

decision  of  the  court,  rejecting  the  evidence,  the  dered  as  facts  in  the  cause,  though  not  on  the 

counsel  for  the  defendants  pressed  to  have  leave  record,  and  that  they  ought  therefore  to  be  put 

to  exhibit  interrogatories  to  prove  tlie  facts,  and  in  such  a  form  as  to  have  the  same  weight  on  re- 

also  to  prove  the  seal  to  be  the  bisItop*s,  and  the  hearing  or  appeal.  —  The  court  thought  tiie  ap- 

deeds  i6  be  in  the  mode  of  writing  used  in  the  .  plication  to  add  to  the  iccord  after  the  decree 

time  they  bore  date,  that  these  facts  ndght  appear  irregular,  and  it  was  refused  accordingly.  , 

on  the  record  for  the  purpose  of  a  rehearing  or  (a)  Waiton    v.    SkeUty,    1   Term    Rep.   SOa 

•ppeaL     They  insisted  on  the  probability  of  Mr.  Jt*  v.  ^rvy.  Rep.  temp.  Hard*  S5S. 
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credit  of  the  evidence  produced.    The  most  suspicious  of  all  custody     1 796. 
is  that  of  the  party  interested  in  the  contents,  yet  all  deeds  and      p^^ 
charters  relating  to  private  concerns  tire  in  that  custody.    The  regis-        v. 
ter  of  the  diocese  is  the  repository  of  ecclesiastical  endowments,       **^" 
and  other  deeds,  as  the  private  charter-chest  of  an  individual  is 
expected  to  hold  the  muniments  of  his  estate.     Yet  evidence  ad- 
duced from  other  quarters  may  be  good. 

It  is  not  true  that  the  registry  of  each  diocese  contains  all  the  [  1 452  ] 
muniments  which  properly  ought  to  be  lodged  there;  many  are 
extremely  defective,  none  perfect.  There  being  no  endowment 
of  this  vicarage  found  there,  while  it  is  clear  one  did  exist,  proves  a 
deficiency  in  this  case.  The  augmentation-office  is  still  more  im- 
perfect. On  the  dissolution  of  Uie  monasteries,  few  of  them  had 
any  desire  to  preserve  their  muniments  for  the  use  of  their  plun- 
derers. Many  carried  them  to  Bome^  others  suffered  them  to  be 
dispersed  in  private  hands ;  many  of  which  have  been  saved  and 
collected  by  the  cariosity  of  individualst  If  a  man  has  lost  a  deed 
for  any  space  of  time,  does  it  lose  its  authenticity  by  ever  having 
been  in  the  casual  possession  of  a  stranger  ?  It  must  even  be  argued 
that  a  docun^ent  which  has  ever  been  suf&red  to  go  out  of  the  pub- 
lic custody,  although  afterwards  restored,  has  for  ever  lost  its  claim 
U>  be  admitted  as  evidence.  In  this  case^  the  endowment's  coming 
into  private  hands  is  accounted  for,  eidier  from  the  history  of  the 
dissolution  of  the  monasteries,  or  by  supposing  it  to  have  been  taken 
out  of  the  registry  by  Mr.  Leneve. 

Supposing  the  original  endowment  not  to  be  admissible,  as  not 
Iiaving  a  seal  nor  the  authenticity  derived  from  public  custody,  that 
will  let  in  the  irupeximus  as  evidence.  It  is  a  copy,  and  the  original 
lost.  The  seal  proves  itself  independent  of  all  other  circum- 
stances, (a)  Even  a  new  grant  from  a  corporation  is  so  proved. 
The  producti<Hi  of  the  first  without  a  seal,  which  is  tlie  essence  of 
a  deed,  explains  the  necessity  of  the  convent  obtaining  from  the 
bishop  this  confirmation  of  its  existence. 

The  case  of  the  Ckatidos  peerage  turned  upon  the  nature  of  the 
paper  produced:  it  was  a  pedigree  made  out  by  a  stranger,  who 
did  not  appear  to  have  had  any  access  to  know  the  correct  history 


(a)  The  following  note  was  found  in  Che  band-  Burton,  clerk,  mad  Hddai^  esq.  concerning  the 

writing  of  Mr.  Martuip  out  of  whose  ponession  tithes  of  HerringweU^arm  in  1756*" 

the  endowment  was  purchased  by  Mr.  ^stle.  Upon  referring  to  the  minutes  in  the  Ezche- 

**  The  Honourable  Jmrna  West,  Esq.  M.P.  for  quer.ichamber  book,  96th  February  1756,  it  ap- 

Sl  Albania  has  the  original  deed,  in  which  the  peans  that  a  deed  corresponding  to  the  above 

abbot  and  convent  of  St.  Bdmund^»  Bury  convey  description  was  read  in  eridence.     (See  S  Wood's 

to  St.  Saviour  t  HotpUal  in  Bury,  two  portions  Deer*  634.) 

of  tithes  of  the  deroesiie  of  Herringwell  in  Suffolk,  Mr.  West  was  a  great  axuiquary  and  collector  of 

This  deed  was  produced  before  the  four  Barons  curious  MSS, 
of  the  Exchequer  on  hearing  the  cause  between 

M  4 


i 
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1796.     of  the  femtly)  and  not  recognized  as  authentic  by  being  placed 


Potts 


among  their  muniments. 


V.  *The  case  stood  over  for  the  opinion  of  the  court  on  this  point 

♦r  1*4  ^s  1  Mdcdonaldf  Chief  Baron.  —  This  cause  has  stood  over  for  the 
court  to  deliberate  on  the  admissibility  of  the  two  instruments  pro- 
duced by  the  plaintiff.  The  objection  is,  that  they  come  out  of  the 
hands  of  a  private  person,  instead  of  that  repository  which  the  law 
has  allotted  to  such  instruments.  It  was  attempted  to  trace  them 
from  that  repository,  but  we  do  not  see  sufficient  probable  testimony 
of  that  &ct,  and  can  only  consider  them  as  coming  out  of  private 
custody.  The  present  possessor  bought  them  out  of  another  private 
collection;  we  can  trace  them  no  further.  ^ 

As  thd  distinctions  upon  this  subject  are  not  very  clearly  defined, 
wo  have  consulted  with  others  of  the  judges  how  far  the  courts 
ought  to  go  in  admitting  such  testimony ;  and  we  are  satisfied,  that 
this  is  an  attempt  to  go  further  than  the  courts  ever  have  gone,  or 
ought  to  go.  .  The  instruments  come  out  of  the  custody  of  a  private 
person,  perfectly  unconnected  with  the  matters  contained  in  them. 
In  general,  an  ancient  manuscript,  the  actual  execution-  of  which 
cannot  now  be  otherwise  proved,   receives  authenticity  from  its 
being  found  in  that  place  in  which  sudi  an  instrument  ought 
properly  to  be.   It  is  true,  that  where  a  connecUon^  can  be  established^ 
so  as  reasonably  to  account  for  the  custody  in  wliich  the  instruments 
are  found,  the  courts  have  somewhat  relaxed  the  rule,  and  admitted 
them  to  be  read,  though  not  coming  from  exactly  the  most  pru^r 
repository.    In  Miller  v.  Foster^  I  have  reason  to  believe  that  the 
court  of  King's  Bench,  in  granting  a  new  trial,  proceeded  upon  the 
ground  of  the  connection  between  the  terrier  and  the  custody  in 
which  it  was ;  and  a  strong  corroborating  circumstance  in  that  case 
was,  that  the  terrier  was  found  annexed  to  an  old  lease  of  the 
prebend  of  nearly  the  same  date.      But,  where  the  custody  is 
merely  private  and   wholly  unconnected  with  the  subject-matter, 
the  courts  have  never  gone  the  length  of  admitting  such  papers  in 
evidence. 

In  the  present  case  there  are  considerable  circumstances  to  induce 
a  belief  of  the  authenticity  of  the  instruments  prbduoed ;  the  un- 
impeachable character  of  the  gentleman  by  whom  they  are  pro- 
duced, the  improbability  of  any  person  having  had  an  interest  to 
fabricate  ttiem,  the  appearance  of  the  instruments  themselves,  and 
the  corroboration  given  by  the  induction,  which  mentions  an  en- 
dowment to  have  been  then  lately  granted,  would  probably  be  suf- 
ficient to  convince  any  mind  of  their  authenticity,  if  they  could  be 
received  in  evidence  consistently  with  the  rules  of  law. 
i^**d*^th        ^^^  plaintiff  offered  in  evidence  a  terrier  signed  by  the  vicar 
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tind  inhabitants ;  it  was  found  in  the  r^stry  of  the  archdeacbn^of     1796. 
the  diocese* 


Poits 

Burton  objected,  on  behalf  of  the  impropriate  rector,  (who  was         ▼. 
also  proprietor  of  the  greatest  part  of  the  parish),  that  this  was  not    ^^^^' 
admissible,  as  not  coming  out  of  the  proper  repository.  uchdea- 

The  court  said,  that  terriers  were  in  fact  often  deposited  there,  ^ ba£.^ 
and  over-ruled  the  objection.  miMble. 

He  then  objected  that  the  terrier  was  not  evidence,  as  between  Aterriflr,al- 
the  rector  and  vicar,  in  ascertaining  the  tithes  of  each.   A  terrier  is  ^|^by 
an  ecclesiastical  instrument  directed  by  the  bishop  to  ascertain  the  ^  impro- 
glebe  lands  of  the  church,  and  the  portions  of  tithes  out  of  the  tor»Dorby 
parish.     To  that  extent  it  has  authenticity  as  a  legal  instrument*  ^^^^'^ 
The  tithes  in  the  parish  are  not  r^ularly  included  in  it.    They  are  ^wideoet, 
indeed  in  practice  always  inserted,  and  the  terrier  becomes  evidence  **^*?^? 
between  the  vicar  and  the  inhabitants,  by  being  signed  by  both,  cldnnd  by 
As  against  the  .rector,  he  contended  that  it  was  not  admissible  on  ^^^ 
either  ground. 

He  informed  the  court,  however,  that  he  recollected  a  case  in 
which  the  same  objection  was  made  in  this  court  while  Lord  Chief 
Baron  Skynner  presided  in  it:  the  court  were  divided  in  opinion, 
and  came  to  no  determination  till  after  his  resignation  (a),  when 
Lord  Chief  Baron  Eyre  and  a  majority  of  the  court  bemg  in  fiivour 
of  the  testimony,  it  was  admitted. 

The  court  over-ruled  the  objection. 

The  plaintiff  proved  that  he  was  endtled  to  some  tithes  in  kind, 
but  a  composition  having  been  received  by  his  predecessors  for  many 
years,  it  could  not,  through  the  n^ligence  of  all  parties,  be  ascer- 
tained what  tithes  in  particular  were  due  to  him. 

The  court  directed  an  issue  to  try  whether  he  was  endowed  of 
any  and  what  tithes. 


M.  37  Geo.  III.     A.  D.  1796.    Scac. 

fVoollaston  and  others  v.  ]^ri]g^  and  others.    [S  Anstr.  1801.] 

The  liberty  of  Shenfon  in  Leicestershire  lies  principally,  if  not 
wholly,  in  the  parish  of  Market  Bosworth.  It  contains  about 
1400  acres.  The  plaintiff  Wodlaston  was  lord  of  the  liberty,  and 
owner  of  the  greatest  part  of  it;  the  other  plaintiffi  were  the  te*  [  1455  ] 
nants  occupying  his  lands  there.  An  immemorial  payment  had 
been  made  by  the  lord  of  the  liberty  to  the  rector  otSibsonj  in  lieu 

(a)  In  Mr.  Anstruther'B  Report  it  is,  "  after  might  naturally  think,  that  where  no  promionary 

his  deatft  .•**  but,  as  Sir  John  Skynner  is  stiU  liv-  compensation  had  been  solicited,  no  termsy  no 

ing,  I  have  ventured  to  substitute  the  word  **  re-  conditions  insisted  upon,  the  vacancy  must  have 

signation**  instead  of  "  death.'*     The  candid  been  occasioned  by  doath^  not  by  voluntary 

reader,  whilst  he  gladly  admits  the  correction,  sion.     (Sir  H.  Gwill.) 
will  excuse  the  mistake.    The  learned  Reporter 
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1796.      of  tithes  of  some  part  of  the  liberty  to  which  he  was  entjtIeiL 
There  was  evidence  that  the  land  tithable  to  the  rector  ofSibson 


WaoUaston 

Y.  was  nineteen  yards  of  hmd,  about  a  third  of  the  liberty.  A  money 
if^ngkt.  payment  having  been  also  made  for  many  years  to  the  rector  of 
wiD  noTiie  ^^^ket  Bosworthj  the  locali^  of  the  lands  tithable  to  each  was  in 
to  cstabSah  process  of  time  forgotten.  The  rector  of  Sibsan  daimed  his  7/.  ayear. 
wfaidi  boot  'I^^  plaintiffs  admitted  his  claim.  The  rector  of  Market  BoswortA 
^»'Po<«^  claimed,  and  sued  for  tithes  of  the  whole  liberty.  The  plaintiffs 
^ii^lff^  filed  this  bill,  praying  that  the  modus  of  7A  might  be  established; 
^2][|^^^  that  the  rector  of  Market  Botnoorth  and  the  rector  of  Sibson  might 
ooetitkwiii  interplead  as  to  the  tithes  to  be  covered  by  the  7/.  modus;  and 
^?^  ^  that  a  oommissibn  might  issue  to  ascertain  what  lands  in  the  liberQ^ 
modui,  ow-  were  within  the  parish  or  rectory  of  Sibson^  and  what  within  the 
^i;^'  other  pansh  or  lectoTj. 

MHiyliMt         The  rector  of  Stbson  admitted,  that  he  was  only  entitled  to  the 
modus  in  lieu  of  the  tithes  <^  lands  in  the  liberty  due  to  him. 

Newnham^  Burton^  and  Stanley j  for  the  rector  o{  Market  Boswortk^ 
took  the  following  objections  to  the  bill : 
A  coromis-  1st,  That  a  bill  will  not  lie  to  establish  a  modus  which  is  not 
—j^*^  disputed;  the  rector  of  Sibson  claims  nothing  dse.  2d,  That  the 
boundaries  two  rectors  claiming  different  things,  the  one  tithes  in  kind,  the 
riih,  fiiTdie  other  a  modus,  could  not  be  called  upon  to  interplead.  Sd,  That 
purpoMs  of  the  commission  could  not  be  granted.  4^,  That  the  other  owners 
gniotol       of  the  lands  in  the  liberty  ought  to  havebeen  parties. 

Partridge^  Plumer,  and  Sutton,  for  the  plaintifib.  •—  The  rector  of 
Market  Bofworth  claims  tithes  of  the  whc^e  liberty.  If  it  is  all  in 
his  parish,  we  are  entitled  to  sue  to  establish  a  money  payment  to 
another  ecclesiastical  person  as  a  discharge  against  the  rector.  If 
it  is  not  in  his  parish,  he  has  no  interest  in  it,  and  cannot  take  the 
objection.     The  rector  of  Sii^tm  does  not  object. 

An  interpleader  lies  where  two  persons  claim  the  same  right. 
The  right  in  dispute  is  the  tithes  of  a  portion  of  the  liberty ;  when 
that  question  is  disposed  of  between  the.  two  rectors,  the  mode  of 
payment,  whetlier  by  modus  or  in  kind,  is  a  collateral  circumstance 
Dot  essential  to  the  right. 

Supposing  it  to  be  j9ettled,  that  a  commission  cannot  issue  to  settle 
the  boundaries  of  parishes,  for  the  purpose  of  tithing,  yet  the  other 
.part  o£  the  prayer  may  stand ;  we  pray  a  commission  to  ascertain 
the  boundaries  of  the  parish  or  rectory.  The  rectmy  may  not  be 
[  1456  ]  co-extcnsive  with  the  parish.  If  this  is  a  portion  of  tithes  of  the 
rectory  ofSibson  in  the  parish. of  Market  Bosworthj  (as  rather  seems 
to  be  the  case),  a  commission  to  ascertain  the  boundaries  of  the 
rectories  can  only  affect  the  rights  of  the  tithe-owners,  without 
lip^ving  any  effect  on  the  parochial  rights.  This  will  take  it  out  of 
the  case  of  Atkins  v.  Hatton. 
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As  to  the  4th  objection,  it  appears  that  the  modtts  is  payable  by     1796. 
the  owner  of  the  liber^,  who  is  owner  of  most  of  the  lands ;  as   ^"ZT" 
being  the  person  who  pays,    the  presumption  is,   that  the  land^         t. 
covered  by  his  payment  are  those  which  belong  to  him,  stated  in     ^^^ 
tlie  bill.     The  law  will  not  presume  that  he  is  paying  for  the  ex- 
emption of  other  lands  than  his  own. 

The  court  were  of  opinion  for  the  defendant,  on  all  the  ol> 
jections. 

The  bill  was  dismissed,  {a) 


M.  37  Geo.  III.   A- D.  1796.   Scac. 

Turner  v.  Williams,    [3  Anstr.  829.] 

This  was  a  bill  for  tithes  of  the  i^stment  of  barren  and  unpro-  t.C. 
fitable  cattle.     The  defendant  in  his  answer  said  nodiing  as  to  jy^J^^, 
sheep,  and  his  depositions  also  went  only  to  other  cattle  depastured.  A  bill  for 
The  pkintifF  proved  that  sheep  had  been  agisted  on  the  farm.  ^^^^t 

Burton  and  T%omps(m  objected,  that  by  this  loose  mode  of  laying  *<>  demand 
the  demand,  the  defendant  was  entrapped  into  a  belief  that  only  exprcn^v'^ 
great  cattle  were  inquired  after,  and  had  directed  his  attention  to  ^*^  '^'^^ 
them  only.     Although  sheep  are  properly  cattle,  yet  in  common  sumedtobe 
language  they  are  seldom  meant  to  be  included  in  that  general  ^'^J!!^!!^ 
term.     In  suits  for  tithe  of  agistment,  it  is  the  universal  practice  able, 
to  demand  it  for  sheep  expressly,  and  there  is  a  good  reason  fbr  it. 
Sheep  are  not  supposed  to  be  barren  and  unprofitable  cattle:  they 
always  yield  either  lambs  or  at  least  ivool  j  agistment-tithe  can  only 
be  due  where  diey  are  sold  oat  of  die  parish  before  shearing  time^  £  1457  3 
so  as  to  become  unprofitable. 

Piumer  and  Richards  on  tlie  other  side. 

The  court  thought  the  defendant  misled  by  the  loose  inode  of 
laying  the  demand,  and  refused  to  direct  an  acccount  as  to  the  agist- 
ment of  sheep.  There  being  contradictory  evidence  as  to  agistment 
of  other  cattle,  an  issue  was  directed. 


M.  37  Geo.  HI.   A*  D.  1796.    Scac. 

Wood  V.  Wray  and  others.    {%  Anstr.  8S8.] 

The   plaintiff,  lessee  of  the  rectory  of  Aisgarth  in  Yorkshire^  S.C. 
under  Trinity  College,  Cambridge^  sued  for  several  species  of  tithes,  d^^io. 


(a)  In  Eatter  term  following,  the  cause  of  evidence  firom  terrien,  land-tax  asBesiments,  &c. 

Wright  V.  For  came  on  to  be  argued.    Tbe  plain-  of  .the  nature  of  tlie  payment.     The  court  (at  the 

tiff  sued,  as  rector  of  Market  Jiotvoorihf  for  an  sittings  after  Trtniry  term)  directed  an  issue,  to 

aecoant  of  tithe  in  kind -of  tbe  lands  held  by  the  try  whether  the  payment  of  7/.  to  the  rector  of 

defendants  in  ShevUon.    They  set  up  as  a  defence  &bmm  is  in  lieu  of  the  dthes  of  all  or  any  part 

the  payment  of  11,  a  year  to  the  rector  of  Sibtont  of  the  defendant's  lands  in  SherUon,     (4  Wood's 

in_Iieu  of  tithes  of  sonie  pst  of  <Sftcfi/eft,  tnd  gave  Deer,  59S. ; 
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1796.     more  especially  agisttnent-tithes.     Two  of  the  defendants^  Jtrag 
^^^      and  Chcyman^  answered  jointly,  setting  up  moduses  to  cover  hay  and 
▼.         agistment  tithes.     Chapman  said  he  held  as  owner  '*  certain  lands 
^^^'      withith  the  township  of  T.  consisting  of  twenty  acres,  or  there- 
in deicrib-  abouts,  and  also  of  seven  beast-gates  or  cattle-gates  in  certain  open 
^^^  Q^      pastures  there  called  A.  and  J3.,  together  with  common  of  pasture 
^rcrad  bya     on  the  moors  or  commons  within  the  township ;  whidi  farm,  lands, 
^^1^101,]^  or  grounds,  were  part  of  an  ancient  estate  within  the  said  township 
be  ntch  %     which  theretofore  belonged  to  «7.  C ;  that  the  other  part  thereof 
dflicripdoii    consisted  of  eleven  acres  of  meadow  land,  or  thereabouts,  and  three 
^iSlSTh^  beast-gates,  or  cattle-gates;  and  that  the  last-mentioned  premises 
it,  at  would  also  belonged  to  the  said  defendant,  but  during  the  said  years  were 
Sb^  to      ^^^  ^°^  ^  tenan^/'    The  answer  then  set  forth  that  the  sidd  defend- 
ghe  pow   ant  held  as  owner  ^<  certain  other  lands  there,  consisting  of  twenty- 
^^^        aeven  acres,  or  thereabouts,  which  were  parcel  of  an  ancient  estate 
within  the  said  township  which  theretofore  belonged  to  W.  A.f  the 
other  part  of  which  consisted  of  twenty-eight  acres,  or  thereabouts" 
The  description  of  the  lands  hdid  by  the  defendant  JVrajf  was  simi- 
lar, being  parcel  of  another  ancient  estate.     They  then  set  forth 
certain  moduses  payable   for  these   ancient  elates   respectively. 
There  was  evidence  to  shew  the  extent  and  boundaries  of  the  several 
ancient  estates. 

BurtoHf  HoOisif  and  Bdlf  for  the  plantiff,  objected,  that  the 
description  of  the  places  covered  by  the  modrnn  was  not  suffidently 
certain.  The  anciiBnt  farms  ou^t  to  have  hcexk  set  out  by  metes 
aod  bounds.  Here  even  the  name  of  each  ancient  fiurm  is  not 
t  H56  ;|  gi^^^  i^of  the  names  of  the  owners  or  occupiers  of  the  otherparoels 
not  held  by  these  defendants. 

Partridge^  CionpbeUy  and  Tophamf^  on  the  other  side^  insisted,  that 
the  description  was  sufficient  in  an  answer  where  only  the  general 
nature  of  the  defence  is  necessary  to  be  set  forth.  The  evidence 
supports  that  defence^  and  makes  out  the  particular  description 
requir^. 

Macdonaldj  Chief  Baron.-** The  question  submitted  to  the  court 
is.  Whether  the  answer  of  the  defendants  has  defined  with  reason- 
able precision  the  ancient  estates  in  req)ect  of  which  their  several 
moduses  are  claimed  ?  They  have  not  given  any  descriptk>n  of  die 
particular  closes  held  by  them,  otherwise  than  as  lands  of  certain 
extent ;  they  do  not  name  tibe  parcels,  nor  describe  their  boundaries, 
It  is  impossible,  therefore,  upon  this  answer,  to  say  which  are  the 
lands*  ascribed  by  them  to  each  ancient  estate,  and  covered  by  the 
modus  attaching  upon  it.  The  description  of  the  ancient  estates, 
of  which  these  lands  are  suppoflied  to  be  parcel,  b  equally  indefinite* 
They  are  not  named  nor  described  by  boundaries,  ncnr  even  by  die 
names  of  the  tenants  of  the  other  portions  of  those  estates.     All  we 
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Icnow  of  them  i%  that  they  lie  in  some  part  of  the  townahip  of  7\ ;      1796. 
but  there  is  no  due  to  lead  us  to  discover  their  particular  localiQr. 
It  is  very  true^  that  in  an  answer  considerable  indulgence  is  shewn         ▼. 
in  setting  forth  the  d^ence,  and  the  evidence  here  makes  the  case      ^^^ 
more  intelligible;  but  the  defendant  is  not  to  lie  by  in  his  answer, 
«nd  give  a  blind  description,  which  the  plaintiff  cannot  meet  There 
must  be  such  a  reasonable  precision  in  the  description,  as  would 
enable  a  sheriff  to  give  possession  of  the  closes.     Would  this  de- 
scription be  sufficient  for  tl{at  purpose  ?  No  issue  could  be  directed 
upon  this  defence.    The  issue  is  in  general  in  the  words,  or  nearly 
in  the  words,  of  the  answer;  but  here  there  is  no  description  at  all    -> 
of  the  place  covered  by  the  modus.    There  is  nothing  therefore  to 
try  by  an  issue.     Where  there  is  an  inaccuracy  in  the  answer,  in 
describing  the  defence,  an  indorsement  on  the  po$tiea  may  remedy 
the  error:   here  the  description  is  totally  wanting;  an  indorse 
ment  therefore  could  not  assist  the  case. 
JXhe  defendants  were  decreed  to  account 


M.  37  Geo.  III.    A.  D.  1796;    Scac.  [  1459  ] 

Chaytor  and  others  v.,  Trinity  College^  Cambridge^  and  Wood. 

[3  Anstr.  841.] 

fVoODf  the*  lessee  of  the  college^  having  sued  fer  a^stm^it  tithe,  &c. 
this  bill  was  to  establish  a  modus.    The  plaintiffi  filed  it  as  owners  j^^'^ 
and  occupiers  of  lands  witlun  the  township  or  district  of  T^oraby  in  One  owner 
the  parish  of  Ai^arth^  on  behalf  of  themselves  and  the  other  owners  ^^Jj^^p 
and  occupiers  of  lands  in  the  said  township,-  to  establish  a  con-  m^rw*  w 
tributory  payment  of  6s.  Sd.  in  lieu  of  all  tithes  of  hay  and  agistment  ^^  ociwn 
in  the  township.     It  appeared,  in  feet,  that  the  whole  township  be-  ^  ciid>lish 
longed  to  the  plaintiff  Chaytor^  eKoq>t  two  pieces  which  bdooged  X^mottw 
to  persons  not  parties.  **J^ *• 

Burton^  HoUist^  and  BtU  objected  that  this  not  being  a  parochial 
modusj  but  merely  for  a  particular  district,  could  not  be  supported 
by  one  for  himsdf  and  the  other  proprietors,  but  all  must  be  parties. 
The  allowing  one  to  sue  for  the- rest  is  only  in  cases  of  a  general 
right  claimed  by  all  the  persons  who  stand  in  the  same  relation  to 
the  defendant,  as  the  inhabitanls  of  a  parish  against  the  rector,  or 
the  tenants  of  a  manor  against  the  lord.  It  is  to  save  multiplicity  of 
suits,  arising  irom  the  whole  parish  or  manor  being  interested. 

They  also  argued  that  a  jDontributory  modus  could  not  be  the  sub- 
ject of  such  a  suit.  .  For  the  ground  of  allowing  one  to  support  the 
interests  of  all,  is,'  that  their  rights  are  similar,  and  a  multiplicity  of 
similar  suits  is  avoided  by  it  Here  the  rights  are  not  sinnlar,  but 
there  is  the  same  joint  right,  and  only  one  joint  suit  can  be  brought 
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1796.     to  establish  the  moduSf  in  which  all  the  persons  interested  must  be 
^  ^       parties. 

▼.  They  also  objected  to  the  description  of  the  lands  as  a  township  or 

^^^*^  ^^  district ;  and  that  the  boundaries  were  not  defined  in  the  bill  by 

abuttals,  nor  by  the  number  of  acres.     In  the  eridence  it  appeared 

to  be  a  township,  and  the  boundaries  were  ascertained  by  the  manors 

on  which  it  abutted  on  each  side,  {a) 

The  court  oveivruled  the  olgections,  and  directed  an  issue  to  try 
tlie  modus. 


[  1460  ]  P.  87  Geo.  III.    A.  D.  1797.    Scac. 

Hall  V.  Machet  and  others.     [3  Anstr.  913.] 

S.C.     ^  This  was  a  bill  for  tithes.     One  of  the  defendants,  Kertysany  had 

Deer.  524.  ^^^  ^  ^^^  water-oiUl  a  few  years  before  the  time  for  which  the. bill 
A  water,     sought  an  account,  at  the  expenoe  of  820/.     He  lived  in  a  neigb- 

miU  is  tith-    ,         .  .  , 

able  as  a  bourmg  parish. 

predial  and  Plumery  Stanley^  and  Grimwoodj  for  the  defendant,  argued  that 

io  reipect  this  was  a  personal  tithe,  and  therefore  due  to  the  rector  of  tlic  parish 

4if«fatper*  In  which  the  defendant  resided.     2l7ist.  621.  3  Bulst.  212.  1  BM* 

sootowfaom 

k  k  due,  JRep*  405.  Cro,  Jac.  523.  *^  4  Mod. 2 1 5. f  Dodson  ▼.  Oliver ^  Bunb.  73.^ 
JjJfJ^  Chamberlayne  v.  Nets^ej  1  Eq.  Ca.  Abr.  366.  9  Vin.  40.  and  1  Bro. 
Abe  in  the  P.  C.  157*$  Corlion  v.  Brightwell^  2  P.  Wm.  462.  Danalt  v.  Lcnxh 
|^]|^^J^  ther^  2  Barnard^  K.B^  336.  Another  necessary  consequence  of  its 
The  tithe  of  being  a  personal  tithe,  and  so  recognized  in  all  these  cases,  is,  that 
proAtlbeing  ^^'y  ^^^  tenth  part  of  the  clear  profits  is  due  for  tithes.  And  io 
only  du^  Chamberka/ne  v.  Newte  it  is  expressly  decided  that  the  charges  of 
the  fint  de-  building  the  mill  are  in  the  first  place  to  be  deducted.  Those  charges 
^*d*^tL  ^^^  being  yet  repaid,  no  tithe  will  be  due  to  either  rector, 
case  of  a  Partridge  and  Bell^  for  the  plaintiff,  contended  that  at  least  for 

^  "J^J°  the  purpose  of  deciding  to  whom  the  tithe  was  due,  it  was  a  predial 
tioo  of  the  tithe,  payable  rectori  loci.  ||  Gumlej/y.  Falkingham^  1  Show*  Rep.  281. 
J^l^iiue,  ^^^^  ^15.  I  BM.  ^Iftr.  641 .  The  case  of  Chamberkapie  ▼.  NetUe, 
in  Uie  na-  Only  decides,  as  to  the  mode  and  extent  of  payment,  that  it  shall  be 
mils  to  <^i"puted  as  personal  tithes  are.  That  it  is  not  a  personal  tithe  in 
be  let  upon  respect  of  locality  is  clear  fix>m  this,  that  a  modus  for  land  covers  a 
ducted.  ^^^  erected  thereon.  2  Ifisl.  490.  f  Mussel  v.  Mare^  1  Bolt.  Abr.  651. 
A  farmer     ••  Tolbot  V.  May,  3  Ati.  18,  ffGachesY.  Haynes^  Exchequer,  18th 

nay  cut         ^-^  •    ^  rr%\  % 

down  a  field  ^^^«  1783,  and  June  1784.  That  was  a  case  where  an  exemptioQ 
in  any  por-  ^^g  claimed  for  the  land,  under  an  inclosure  act.  and  the  question 

tions  most  ,      ,  .,,  ,  _  ^    ,        . 

conrenient,  was,  whether  a  mill  newly  erected  was  covered  by  the  exemption. 

•  Supra  354.         f  Supra  623.        I  Supra  596.         §  Supra  676.         |I  Supra  982. 
5  Supra  1257.         ♦•  Supra  782.        ft  Supra  1256. 


(a)  See  Scarr  ▼.  Trtn.  CoU.  Anstr.  76a  nqira  1445. 
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The  court  held  that  it  was;  that  the  tithe  of  mills  was  a  predial     1796. 
tithe,  in  respect  of  locality,  although  payable  as  a  personal  tithe  in       ^^  ' 
point  of  quantity,  (a)  ▼. 

*As  to  the  d^uctions  to  be  made,  only  the  annual  expences  can  be      ^^^' 
claimed  as  such  in  any  personal  tithe*     The  defendant  being  the  provided  be 
owner  of  the  mill,  no  rent  is  paid  nor  can  be  deducted.     Chamber^  ^^^  ^^jl 
layne  v.  Newie  was  the  case  of  a  tenant.  (6)  **»«"  «"* 

The  case  stood  over  till  this  day.  fore  any  is 

Macdonaldf  Chief  Baron. — The  principle  upon  which  the  tithe  ^*^^»  *?* 
of  mills  depends  seems  now  clearly  fixed  by  Chamberlayne  v.  Newtd  be  not  done 
and  Gaches  v.  HayneSj  and  the  other  cases :  it  is  now  settled  that  it  is  ^J **'°^**^, 
to  be  considered  as  a  predial  tithe,  so  far  as  regards  its  locality,  and    ^  ^ 

the  person  to  whom  it  is  payable;  but  in  the  mode  of  payment  it  is 
to  be  treated  as  a  personal  tithe. 

With  regard  to  the  deductions  to  be  made  before  the  plaintiff 
shall  claim  his  proportion  of  the  clear  residue,  considerable  doubt 
has  been  raised.  On  the  one  hand  it  is  said,  very  truly,  that  it 
would  be  an  extreme  hardship  on  the  present  incumbent,  if  the 
whole  expences  of  building  the  mill  were  to  be  deducted  out  of  tbe 
first  profits,  because  that  would  probably  take  away  his  chance  of 
ever  being  benefited  by  it.  On  the  other  hand,  till  some  retribution 
is  made  for  the  original  expence,  we  cannot  begin  to  charge  the 
miller  with  any  thing  as  his  clear  profit. 

If  the  mill  were  in  the  hands  of  a  tenant,  it  would  be  a  very  plain 
case.  The  tenant's  clear  gain  is  what  remains  to  him  afler  payment 
of  rent  and  other  expences ;  and  in  Chaniberlayne  v,  Newte,  that 
must  have  be^n  one  of  the  deductions.  Now,  although  this  mill  is 
in  the  hands  of  the  owner,  the  same  measure  of  justice  is  applicable 
to  it  as  if  it  were  in  lease.  It  is  capable  of  having  an  annual  value 
or  rent  set  upon  it,  and  when  that  is  ascertained,  it  may  be  deducted, 
as  if  it  were  rent  actually  paid.  We  shall  therefore  direct  the  De- 
puty Remembrancer  to  inquire  and  set  an  annual  value  or  rent  on 
the  mill ;  and  afler  deducting  that  rent,  and  other  incidental  ex- 
pences of  servants,  &c.,  the  defendant  to  account  for  the  tithe  of  the 
clear  profits. 

Partridge  suggested  that  the  whole  rent  or  annual  value  ought 
not  to  be  deducted :  rent  of  a  mill  is  paid  for  two  things,  the  water 
and  the  machinery;  in  many  places  the  principal  part  of  the  rent 
arises  from  the  value  of  the  fall  of  water;  that  being  the  natural 

benefit  arising  from  the  freehold  is  most  properly  the  subject  of 

k  

(a)  This  case  was  jnentioned  by  Burton  (atm-  in  that  case  the  rent  was  allowed  as  a  deduction, 

cut,  curia:) f  who  was  counsel  in  it  for  the  mOler ;  in  taking  the  account  before  the  Master ;   but 

Mans/Uld  was  on  the  other  idde ;  it  came  on  upon  nothing  appeared  in  the  record  drom  which  it 

a  motion  for  a  new  trial*  could  be  ascertained. 

{b)  Searches  were  made,  to  discover  whether 

21 
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tithes ;  the  deduction  ought  only  to  be  proportioned  to  the  value  of 
the  machinery,  as  a  recompence  for  the  charges  of  erecting  it. 

The  court  thought  that  it  was  necessary  to  have  one  general  rule 
for  all  cases ;  that  the  whole  rent  must  be  deducted,  as  an  expence, 
in  the  case  of  a  tenant,  and  the  same  measure  ought  to  be  adhered 
to  in  the  case  of  the  proprietor,  (^z) 

Another  point  in  the  cause  was  this :  One  of  the  defendants  oc- 
cupying, among  other  lands,  a  piece  of  meadow  of  nine  acres,  cut 
it  down  at  four  several  times,  and  set  out  the  tithes  of  each  cutting 
separately,  as  it  was  cut.  He  gave  evidence  that  from  the  stocking 
of  his  farm,  and  other  circumstances,  particularly  the  danger  of 
floods,  this  mode  of  husbandry  was  more  convenient  to  him  than  to 
cut  all  at  once.     He  gave  notice  to  the  plaintiff  at  each  cutting. 

For  the  plaintiff  it  was  objected,  that  the  cutting  down  so  small  & 
field  at  four  cuttings  could  only  be  justified  from  absolute  necessity, 
as  it  gave  so  much  trouble  to  the  clergyman. 

For  the  defendant  was  cited,  Erskine  v.  Riiffle. 

The  court  held  the  rule  to  be,  that  all  the  hay  cut  down  in  a  field 
at  any  one  time  must  be  tithed  before  any  part  of  it  could  be  carried 
away ;  but  the  quantity  to  be  cut  at  each  time  was  in  the  discretion 
of  the  farmer,  unless  there  should  appear  a  design  to  defraud  or  ?ex 
the  clergyman,  under  the  pretext  of  convenience  to  himself.  As 
the  mode  of  husbandry  in  this  case  was  fairly  accounted  for,  they 
held  it  well  enough,  {b) 


S.C. 

4  Wood's 
Deer.  377. 
Anstr.  296. 
7  Bro. 
P.  C.  105. 
(Sded.) 
Therigbtto 
compel  an 
account  for 
titfaes  being 
coniequen- 
tialtothe 
legal  tide, 
andarector 


June  S.    A.D.  1797.    Dom.  Proc. 

Gamons  v.  Barnard. 

,  In  Michaelmas  term  1787,  the  plaintiff  filed  a  bill,  as  vicar  of  the 
parish  church  of  South-Cave  in  the  county  of  Yorkj  in  the  court.ol 
Exchequer,  against  the  defendant,  both  as  occupier  of  lands  within 
the  parish  aforesaid,  and  the  tithable  places  thereof,  and  also  $b 
rector  of  the  inipropriate  rectory  of  South-Ca'oe^  to  compel  paymew 
of  the  tithe  of  agistment  of  sheep  and  Iambs,  and  other  barren  and, 
unprofitable  cattle,  fed  and  depastured  upon  the  lands  so  occupied 
by  the  defendant,  during  the  years  1786  and  1787;  admitting  by 
his  bill  that  the  defendant,  as  rector  of  the  parish,  was  entitled  to 
the  tithes  of  hay  and  corn,  wool  and  lamb^  but  claiming  all  agist- 


(a)  The  court  ordered  the  deputy  to  take  an 
account  of  what  was  due  from  M*K.  for  the  tithe 
of  the  dear  yearly  gains  or  profits,  if  any,  at  his 
said  nnU;  and  in  order  to  ascertain  sudi  clear 
yearly  gains  and  profits,  the  Deputy,  in  computing 
the  same,  was  ordered  to  set  a  yearly  value  in  the 
nature  of  a  rent  upon  the  said  mi11>  and  make  an 


allowance  for  the  same,  and  to  ascertain  and 
make  a  reasonable  allowance  for  senrants*  wages, 
repairs,  and  other  ezpepces  and  ontgpingi. 
4  Wood's  Deer.  590.  %e  also  MarJnf  ▼.  7oy^, 
3  ye8.&  Beam.  71.  In/^. 

(6)  But  see  Loathes  t.  Xmn«m,  12  East  SS9. 
infra. 
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meni  tithe  cis  vicar;  and  alleging  generally  his  title  by  etulowmcnt)      1797. 
or  otherwise.  "1     "*" 

The  defendant  by  his  answer  to  the  plaintiff's  bill,  insisted  tlmt         v. 
tlie  plaintiff  was  not  entitled  to  any  agistment  tithe,  but  that  the     ^^^^'^' 
defendant,  as  rector  impropriate,  was  entitled  to  the  tithe  of  agist-,  having 
inent  of  sheep,  and  all  other  barren  and  unprofitable  cattle  fed  and  Setitio  to 
depastured  within  the  said  parish,  and  the  titliabie  places  thereof;  all  the  tithes 
and  in  support  of  such  tide,  the  defendant  stated  by  his  answer,  tliat  questions 
for  a  great  number  of  years  last  past,  one  penny  for  each  sheep,  and  between  Ae 
one  halfpenny  for  each  lamb  depastured  within  the  said  parish,  and  the  Ticar,  m 
sold  out  after  Candlemas^  and  before  the  next  shearing  time,  had  "'"f*  ^ 
been  paid  to  the  rector  impropriate  of  the  parish,  and  that  no  p9y<<>  ought  not 
ment  had  ever  been  made  to  the  vicar  for  the  tithe  of  agistment  of  j^^untji 
sheep  depastured  within  tlie  said  parish,  or  for  any  other  barren  or  the  title  of 
unprofitable  cattle.  ^^ 

Issue  being  joined,  and  witnesses  examined,  publication  passed,  established 
and  the  cause  was  set  down  for  hearing,  and  was  heard  in  Trinity  gjon'^  n"" 


term    1791.  .jury;unl€j» 

In  support  of  his  riglit  the  plaintiff  produced,  1st,  An  ancient,  made  out  in 
survey  of  the  prebend  of  South  Cave,  to  which  this  rectory  was  ap-  the  most 
propriated,  widiout  date,  but  apparently  of  great  antiquity,  entitled  Mtisfactory 
"  Extenta prebende de  South  Cave^*  entered  hi  a  manuscript  book  "Moner. 
found  III  the  registry  of  the  dean  and  chapter  of  York^  whei'eby  it 
appeared  what  species  of  tithes  belonged  to  the  prebendary  as  rector 
and  what  to  the  vicar  ;  stating  the  prebend  of  South-Cave  to  consii>t 
in  predial  and  mixeil  tithes  of  the  parish,  and  afterwards  enumerating 
as  belonging  to  the  prebend,  the  predial  tithes  of  the  whole  town 
of  Cavcj  also  the  predial  tithes  of  two  carucates  of  land  in  the 
town  of  Bromfleeti  and  of  two  carucates  of  land  in  tlie  town  of 
Faacflent  (being  towns  within  South-Cave) ;  and  the  tithes  of  hay 
from  all  the  meadows  within  Cave  and  Fax/lentf  as  well  as  of  wool 
and  lambs,  from  the  feedings  depastured  throughout  the  said  parish; 
and  stating  that  the  personal  tithes,  and  those  of  flax  and  hemp,  ob- 
lations, and  mortuaries,  and  all  small  articles,  belonged  to  the  vicar 
The  following  is  a  copy  of  this  ancient  survey : 

**  Extenta  prebende  de  Southcave, 

"Prebendar'  de  Souihcave  con?istit  in  decis  pdialibus  &  mixiis  de  [  14.64  ]. 
pochia  de  Cave  &  poch'  eccie  de  VVadword  8c  mcdietatis  ccc'e  de 
Otteley.  Ad  pochia  de  C?»vc  ptinent  villa  ejusdem  &  villa  de 
Brughclflent  Oxemerdike  fcc  Faxeflent  in  villa  de  Cave  ptinent 
pbeiule  una  carucata  terre  lU  ptinent  quam  het  in  dnico  &  dccie 
pdiales  tocius  viile  ^  Scdm  extentu  regiu  pdce  ville  ptinet  quindeci 
carucate  Ire  itm  dcdie  pdiales  dQar'  carucat'  fre  in  villa  de  Brughel- 

VoL.  IV.  N 
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1 797%     flent  &  duar*  carucat*  &e  in  ville  de  Faxflent  &  deTia  Feni  omn' 
*Tj  ptor'  de  Cave  &  Faxflent  lane  &  agnor'  in  pascuis  pdcc  pochie  se 

▼.  depastur'  except'  ombz  templar'  &  domui  Sci  Leonaxtl  Ebpr' 
ptinentibz  ilm  dicunt  q  pbend'  het  in  dicta  pochia  juFdicom  ad 
correcooes  excessuum  poch  8c  ifem  delinquencia  facied  &  eas 
audiend'  &  deZminand'  lint-  decima  pdial'  uni'  diniid'  caruc'  {re 
jux^^  Wythelay  ptinet  pbend*  quS  templar'  nuc  occupant  &  in 
psenti  non  solvnt  Itm  decia  cefu  acr'  pti  que  templar'  de  noTO  sut 
adquisiti  &  in  psenti  de  hiis  nullam  solVnt  &  sex  acr'  pti  quas 
hospitularii  de  novo  occuparnt  &  nulla  ex  hiis  deciam  solvnt  & 
dice  acr'  pti  quas  prior  8c  convetus  de  Warla  occupant  8c  medietate 
ejusde  decie  solve  contdicut  8c  decia  pti  cujusdS  Laur'  de  Faxflent 
quod  nuc  templarii  occupant  8c  nullam  deciam  inde  solvt  Item 
hdies  manetes  aqud  Oxemdyke  colunt  octoginta  8c  sex  acr'  8c  tres 
ptit'  pprs  laboribz  infra  pochia  pdcam  8c  eccia  nichil  inde  pcipit 
scd  templarii  deciam  integ'lit'  recipi&t  que  eor'  sunt  5vi  an'  acju- 
vant'.  Item  decie  psonalesi  8c  Uni  canobii  oblacoes  8c  pncipalia 
decedent'  8c  omnia  minuta  ptinent  vicar  injuste  tn  detinet'  ab  eode 
deciS  cujusda  piscar  /mfra  pochiam  situate  8c  fixe  sup  feodo  Sci 
Leonardi  8c  laycis  ad  firmam  dimisse,  Nulios  het  tenentes  apod- 
Cave." 

[  1465  ]  2d,  An  entry  in  manuscript  in  BU)L  CotUm.  Claud.  B.  S.  in  the 
British  Museum,  entitled  ^^B^istrum  Cartarum  ComposiHim  Ecdesut 
Sancti  Petri  Eboraci  a  tempore  Hen.  Primi  ad  tengxn-a  Edwardipnm 
regis  Anglie ;"  containing  a  survey  or  extenta  prebende  de  Sot/tk" 
Cavej  which  agreed  almost  in  words  and  in  substance  altogether 
with  the  former. 

dd,  The  most  ancient  existing  terrier  of  the  revenues  and  ecdesi- 
astical  dues  belonging  to  the  vicarage  of  Sotdh^Cavef  dated  in  the 
year  1716 ;  setting  forth,  that  to  this  vicarage  belong  *^  all  manntf 
of  tithes,"  (except  com  and  hay,  wool  and  lamb)  ^^  and  are  paid 
as  followeth,  yearly,  at  Easter.**  And  then  proceeding  to  enume- 
rate many  species  of  tithes,  and  the  mode  of  payment,  but  without 
mentioning  agistmentrtithe  in  particular.  Several  other  terriers 
from  the  year  1716  to  the  year  1786,  agreeing  with  the  first,  that 
to  this  vicarage  belong  all  manner  of  tithes,  except  com,  hay,,  wool 
and  lamb ;  but  differing  therefrom  in  the  assertion  *  that  the  tithes 
are  paid  as  followeth  yearly  at  Easter^  and,  instead  thereof  stating 
that  ^  they  are  or  ought  to  be  paid  as  they  severally  become  due, 
but  are  generally  paid  at  Easter^  yearly.' 

4th,  The  accounts  of  Mr.  Bobinson^  a  former  vicar,  fixMB  the 

year  1759  to  the  year  1782,  whereby  it  appeared  that  he  received. 

,    all  tithes  except  corn,  hay,  wool,  and  lamb,  under  the  denominatioii» 

following,  hemjp,  line,  mill,  kUn,  house,  hens,  ^gs,  c^ringa^  (bals, 
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ploughs,  geese,  turkies,  ducks,  dove-coat,  chamber,  cows,  calves,      1797. 
orchards,  gardens,  dose,  rape,  turnips,  potatoes,  clover  and  mustard-     ^ 
seeds,  saintfoin,  saintfbin-seeds,  bees,  pigs,  seeds,  &c.  mentioning         ▼. 
thirty  instances  at  least  of  payments  having  been  made  to  him  for    ^^"^^^^'^ 
turnips,  viz,  thrice  IO5.  once  17^.  once  12.  105.  twice  55.  once  6s* 
the  rest  from  6d,  to  Is. ;  for  rape,  6L  I9s.  2d.y  91-  10.,  71.  I5.,  155. ; 
tor  rape,  &c.  20/. ;  for  clover,  IO5. 6d. ;  for  saintfoin  ]/.  6s.  Sd.;  and 
for  saintfoin-seed  35, 

Parol  evidence  was  also  produced  in  support  of  the  plaiiidflTs 
right,  to  prove  that  the  vicar  had  received  all  tithes  arising  within 
the  parish  (except  com,  hay,  wool,  and  lamb,  and  also  except  one 
penny  for  each  sheep,  and  one  halfpenny  for  each  Iamb,  sold  out  of 
the  parish  between  Candlemas  and  the  next  shearing  time,  received 
by  die  rector  impropriate) ;  and  that,  in  the  idea  of  the  parish, 
those  payments  of  one  penny  and  one  halfpenny  were  for  the  tithe 
of  wool  and  lamb,  and  not  for  agistment-tithe. 

That  before  the  inclosure  of  the  open  Fields  within  South" 
Cave^  which  took  place  in  the  year  1785,  all  the  lands  in  the  parish, 
(except  a  very  few  closes  adjoining  the  town),  were  open  common  C  1^66  \ 
fields  in  tillage,  affording  little,  if  any,  tithe  of  agistment ;  which 
was  a  tithe  then  scarcely  known,  but  which,  afler  such  inclosure, 
became  of  great  value. 

That  the  cultivation  of  turnips  within  the  parish  was  of  modem 
introduction  ;  the  first  growth  in  the  old  inclosures  being  from  forty 
to  fifty  years,  and  in  the  open  fields  from  twenty  to  thirty  years 
before  the  suit. 

That  the  manner  of  compounding  with  the  vicar  for  the  tithe  of 
turnips,  had  been  by  his  receiving  from  the  owners  and  growers  of 
the  turnips,  after  the  rate  of  two  shillings  in  the  pound,  on  the 
amount  of  money  received  for  such  turnips  as  happened  to  be  sold 
or  to  be  eaten  on  the  ground ;  and  after  the  rate  of  five  shillings  an 
acre,  when  the  turnips  were  pulled  and  taken  away  by  the  owners 
or  growers,  or  eaten  with  their  unprofitable  cattle  afier  having  been 
pulled. 

It  was  observed  by  the  plaintifi^,  that  his  written  corresponded  - 
with  his  parol  evidence,  the  result  of  the  whole  being,  that  all  titlies 
within  the  parish  belong  to  the  vicar  (except  corn,  hay,  wool,  and 
lamb),  which  are  payable  to  the  rector  impropriate,  or  to  some  one 
claiming  under  him :  accordingly,  every  new  species  of  tithes  in- 
troduced into  the  parish,  has  been  received  by  the  vicar.     Instances 
of  this  are  to  be  found  in  turnips,  potatoes,  rape,  saintfoin,  saintfoin 
and  other  seeds,  &c.  &c.  &c.     And  that  the  actual  paynient  of 
agistment-tithe,  which  had  been  entirely  confined  to  the  article  of 
turnips,  was  all  on  one  side,  namely,  in  favour  of  the  vicar,  th^ 
plaintifi*. 

N  2 
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1797.         The  evidence  adduced  for  the  defendant  consisted  first  of  die  blU 

~       ^    and  answers  in  a  suit  by  a  lessee  of  the  rectory,  wherein  a  former 

T.         vicar  was  a  defendant,  against  an  occupier  of  lands,  for  agistment: 

'®"'**^*    tithe  within  the  parish,  in  which  no  decree  was  made.     Evidence 

was  also  given  as  to  sums  of  one  penny  and  one  halfpenny  collected 

by  the  rector,  for  sheep  and  lambs  sold  out  of  the  parish  after  Candle' 

mas  and  before  shearing  time,  without  ascribing  these  payments  to 

the  account  of  as:istment-tithe. 

It  was  contended,  that  these  payments  were  not  made  under  that 
denomination,  or  for  agistment-titlie ;  for  tlie  more  valuable  tithe 
of  agistment  arising  from  the  other  unprofitable  cattle  within  the 
parish,  nothing  was  ever  rendered  to  tlie  rector :  the  rule  of  the 
canon  law,  and  ecclesiastical  constitutions  (the  plaintiff  observed)  Ibr 
£  1467  ]  apportioning  wool  in  different  parishes,  serve  to  shew,  that  these 
payments  were  made  for  that  species  of  tithe. 

By  canon  1 305,  Si  oves  alibi  {estate  et  alibi  in  kieme  nutritaUwr^ 
dividenda  est  decima,  —  Vid.  Cod.  Jud.  Eccl,  692. 

By  a  constitution  of  archbishop  Winchelseaj  tithes  of  wool  shall 
be  paid  to  the  incumbent,  in  whose  parish  the  sheep  have  remained 
constantly,  from  the  time  of  shearing  till  Martinmas^  though  they 
be  afterwards  removed ;  and  if  they  be  removed  within  the  said 
time,  from  parish  to  parish,  each  incumbent  in  whose  parish  they 
shall  remain  at  least  thirty  days,  shall  have  his  proportion  of  the 
wool.     Lindw.  197* 

The  evidence  for  the  defendant  and  plaintiff  the  latter  contended 
was  consistent ;  agreeing,  that  (except  as  to  the  excepted  articles, 
being  corn,  hay,  wool  and  lamb),  all  the  tithes  within  the  parish 
belong  to  the  vicar. 

The  defendant  insisted,  that  the  question  to  be  fii*st  tried  in  the 
cause,  was  a  mere  question  of  title  depending  on  facts.  That  by  the 
receipt  of  the  ancient  payments  of  one  penny  for  every  sheep,  and 
one  halfpenny  for  every  lamb,  he,  and  those  under  whom  he  claimed, 
had  been  unquestionably,  for  a  great  length  of  time,  if  not  imme- 
morially,  in  possession  of  the  tithes  of  agistment  of  sheep ;  and  that 
the  defendant  ought  not  to  be  deprived  of  such  possession,  or  his 
title  to  agistment-tithe  in  general  impeached,  except  by  the  verdict 
of  ajui*}',  upon  the  facts  evidencing  the  title,  especially  under  these 
circumstances ;  and  that  it  was  the  constant  practice  of  courts  of 
equity,  under  such  circumstances,  not  to  make  any  decree  aflfectiug 
the  tide,  until  the  title  had  been  decided  upon  at  law. 

The  court  of  Exchequer,  notwithstanding,  on  the  7tli  of  t/W^ 
1791,  without  any  previous  decision  on  the  title  at  law,  and  without 
directing  any  issue  to  try  the  disputed  fact  of  title,  under  the  order 
of  the  court,  decreed,   that  it  should  be  referred  to  the  Deputy 
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Remembrancer  to  take  an  account  of  the  tithe  of  agistment  de-      1797. 
manded  by  the  bill.  ~ 

The  defendant  conceiving  himself  aggrieved  by  this  decision,         t. 
applied  for  a  re-hearing  of  the  cause ;  and  accordingly,  on  the  6th    ^'^^^^"^' 
day  of  July  1793,  the  cause  was  re-heard  by  the  court  of  Exchequer, 
ivhen  the  decree  of  the  7th  of  July  1791   was  affirmed;   and  the 
Chief  Baron  Macdoncddy  as  it  is  reported,  delivered  himself  to  the 
following  effect : 

In  this  case  the  plaintiff  as  vicar  of  South^Cave^  claims  agistment^  i  Anstr. 
tithe.     The  defendant,  considering  himself  as  impropriator  of  the  ^*^* 
rectory,  also  claims  it;  and  has  insisted  that  he  is  entitled  to  an  [  1468  3 
issue  to  ascertain  the  right  to  this  species  of  tithe,  a^d  more  par- 
ticularly to  agistment-tithe  of  sheep  depastured  in  the  parish.     To 
determine  whether  we  have  sufficient  grounds  for  a  decree,  without 
sending  the  question  to  be  tried  at  law,  it  will  be  necessary  to  con- 
sider tlie  evidence  that  is  before  tlie  court. 

It  is  very  clear,  that  a  rector  is  primd  facie  entitled  to  the 
whole  tithes ;  and  the  vicar  can  claim  nothing  unless  he  can  shew 
an  endowment,  or  some  evidence  from  which  an  endowment  must 
be  inferred.  Here  the  defendant  also  proves  an  ancient  payment 
to  him  and  his  predecessors  of  one  penny  for  every  sheep,  and  an 
halfpenny  for  every  lamb,  brought  into  the  parish  after  Candlemas j 
and  sold  out  before  shearing -time;  and  insists  on  this  as  a  per- 
ception of  agistment-tithe.  The  vicar  shews  a  common  money- 
payment  made  to  the  vicars  for  the  last  forty  years  for  turnips;  5s. 
per  acre  for  turnips  pulled,  and  25.  per  acre  for  turnips  eaten  off  tlie 
ground ;  and  insists  that  the  latter  is  to  be  considered  as  perception  ^  „ 
of  agistment-tithe  in  his  predecessors.  7ii. 

But  it  is  clear,  that  this  payment  to  the  vicar  was  not  made  under  raymcnt  of 
the  idea  of  being  an  agistment-titlie.     All  the  witnesses  who  speak  So^irforuie 
of  it,  say  they  know  nothing  of  agistment-tithe,  nor  ever  knew  it  ^^^  ^^ 
paid ;  and  Robinson^  the  former  vicar,  did  not  know  of  any  such  whether 
right :  then  this,  which  was  not  understoo<l  to  be  paid  as  agistment-  P"W«d  or 
tithe,  cannot  be  considered  as  pernancy  of  that  species  of  tithe,  but  the  ground,  , 
merely  as  proceedins:  from  a  confusetl  notion  of  the  ridit  of  the  ^***"^  "f*" 

J         ^  o  ^  .    '    .  ther  party 

clergyman  to  some  satisfaction  for  the  turnips,  of  which,  if  pulled  up,  considered 
he  would  have  received  the  tithes.  '^  f*.™* 

The  ancient  payment  to  the  rector  may  be  more  naturally  coii-  tithe,  is  no 
sidered  as  a  payment  for  the  wool  of  the  sheep  and  lambs  sold  out,  ^^"cenUon 
than  as  an  agistment-tithe.    The  halfpenny  for  lambs,  in  particular,  of  tiwt  spe- 
can  hardly  be  considered  as  such.     The  proper  time  to  pay  tithe  \  rmdiis  of 
of  lambs  is,  when  they  can  walk  and  feed.     Remolds  v.  Vincent^  ^  ^e  penny 

jlnf  CVejTV 

Bunb.  133.    DrinJclorio  v.  Edmonds^^    Bunb.  308.      It  would   be  gheap.and 
highly  unjust  that  lambs,  when  not  eating,  should  pay  half  as  much  •'*'^^: 
agistment-tithe  as  sheep ;  but  the  wool  does  bear  that  proportion :  eve^Wb,  , 

N  3  ' 
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1797.     and  in  bishop  Winchekeds  instructions,  this  very  fnbportioa  Is  ii^ 

'  rected  for  the  cleriryman  to  observe  in  titfaim;  wooL    It  is  a  oommoo 

▼.         payment  for  the  wool^tithe,  but  unknown  m  an  agistment-auM&tf. 

Every  circumstance  tends  to  prove  that  this  is  a  composition  for  the 

brought       wool  on  the  backs  of  the  sheep  and  lambs  sold  out  of  the  parish; 

lilih  afte^  *  and  it  therefore  ^appears  that  there  is  no  evidence  of  pernancy  of 

Candlemas,  affistmeut-tithe  on  either  side. 

ami  mill  , 

out  bcfin        1^®  vicar  claims  to  be  endowed  of  all  small  tithes,  except  wool 
^^^"^       and  lamb*    The  first  piece  ef  evidence  in  support  of  this  daim,  is  the 
wodUmo.     exterOa  jrAendce^  the  dat^  of  which  must  have  been  before  the  year 
^^^^^   1312,  as  it  mentions  the  knights  templars  as  then  in  possession  of 
«M«iMff.        lands  in  the  parish.     It  is  material  to  observe,  that  in  dfiscribing 
[  1469  ]  the  claims  of  die  prebendary  in  the  parish  of  Soutk-Cavej  the  extent 
does  not  say,  that  the  rectory  belongs  to  him,  but  only  the  predial 
tithes ;  and  in  the  next  parish,  it  expressly  mentions  the  rectory 
itself  as  a  part  of  the  prebend.     This  difierence  of  language  raises  a 
great  doubt,  whether  in  fiict  the  rectory  of  Souih'^Cave  was  annexed 
to  the  prebend.    In  describing  the  rights  of  the  vicar,  it  uses  the 
general  words  omnia  mimda ;   and  it  has  been  argued,  that  this 
cannot  mean  all  small  tithes,  for  then  it  should  have  been  in  the 
feminine  gender ;  but  can  only  refer  to  the  other  small  dues  of  the 
vicar:  this  construction  is  negatived  by  what  immediately  follows, 
infuste  tamen  detinentur  decima  de  piscaria  de  A.  Although  all  small 
tithes  belong  to  the  vicar,  yet  this  particular  small  tithe  ia  unjustly 
withheld  from  him.     Then  the  words  omnia  minuta  must  refer  to 
small  tithes  as  well  as  other  dues.     This  is  strongly  confirmed  by 
the  fact  of  the  vicaPs  having  constantly  taken  all  new  kinds-c^ small 
tithes  as  they  have  been  introduced  into  the  parish.     The  progres- 
sive additions  to  their  claims  in  the  terriers,  do  away  the  idea  of 
either  the  extenta  prebendaj  or  the  terriers  being  meant  to  enumer- 
ate all  the  articles  to  which  the  vicars  had  a  right. 

The  parol  evidence  gives  no  light  upoB  the  subject,  except  in 
confirming  the  evidence  of  the  terriers  as  to  some  undisputed  fiu:ts; 
and  as  the  extenta  prebendce  and  the  terriers  appear  to  us  auflSciently 
to  prove  the  nature  of  the  endowment,  it  is  not  probable  that  any 
material  parol  evidence  can  be  given.  Thus,  in  the  case  ofBarkly 
V.  Waliersj  1  Wils.  170.  parol  evidence  of  enjoyment  for  fifty  years 
contradictory  to  the  written  documents,  was  held  merely  to  be  a 
usurpation  on  the  ancient  right 

The  defendant  rests  on  his  common  law  right  as  rector,  but  has 
not  made  out  his  title  to  that  character:  it  is  doubtful  whether  he 
is  not  a  mere  portionist  of  certain  small  titlies,  and  certainly  he  has 
had  no  enjoyment  of  small  tithes,  except  wool  and  lamb.  The 
extenta  prebenda  sufficiently  proves  the  nature  of  the  endowment, 
and  is  strongly  confirmed  by  the  terriers.     As  the  whole  turns  upon 


▼. 
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written  evidence,  and  the  decree  does  not  bind  the  right,  we  think,      1797. 
according  to  the  determination  of  the  case  in  fFiboit,  that  an  issi^e     Gam<^ 
IS  unnecessary,'  and  the  decree  ought  to  stand. 

The  defendant  thinking  himself  aggrieved  by  these  decrees,  ap- 
pealed to  the  House  of  Lords,  praying  that  the  same  might  be 
revei^,  and  that  the  plaintiff's  bill  might  be  dismissed,  or  an  issue 
might  be  directed  to  try  at  law  the  title  of  the  plaintiff  to  the  tithe  of 
agistment,  and  especially  his  title  to  the  tithe  of  agistment  of  sheep. 
And  assigned  the  following  reasons : 

1.  The  right  of  a  court  of  Equity  to  decree  an  account  and  pay-  Printed 
Boent  of  tithes,  at  the  suit  of  a  person  claiming  such  tithes,  must  ^  L^rds. 
be  grounded  on  a  clear,  unquestionable  legal  right  to  tithes  in  the 
plaintiff  or  in  some  person  in  trust  for  him ;  the  right  to  the  ac- 
count being  merely  consequential  to  the  legal  right  to  the  tithes; 
The  courts  of  Equity  have  therefore  constantly  made  a  distinction 
between  those  cases,  in  which  the  title  of  the  plaintiff  to  the  tithes 
claimed  b  not  generally  disputed ;  (as  where  it  is  objected  only  that 
the  lands  from  which  they  are  claimed  are  exempt,  or  discharged 
from  payment  of  tithes;  or,  that  the  tithes  claimed  are  not  payable 
in  kind,  but  are  to  be  satisfied  in  some  other  manner,  as  by  pay* 
ment  of  a  modusj  or  composition  real;)  and  those  cases,  in  which 
the  title  to  the  tithes  claimed  Is  denied  tp  the  plaintiff,  and  a  title  is 
set  up  in  another  person.  In  tBe  first  description  of  cases,  the 
defendant  claiming  the  benefit  of  an  exemption,  or  discharge,  or 
of  a  modus  or  real  composition,  acknowledges  the  original  title  of 
the  plaintiff,  as  alleged  by  him,  but  qualifies  that  tide  either  by  an 
absolute  discharge  from  payment  of  the  tithes  demanded,  or  by  a 
right  to  satisfy  that  demand,  otherwise  than  by  payment  of  the  tithes 
in  kind. 

-  In  the  second  description  of  cases,  the  existence  of  that  tide  to 
the  tithes  in  question,  which  the  plaintiff  claims,  is  absolutely  and 
totally  denied ;  and  it  is  objected,  that  the  titie  is  in  some  other 
person :  and  in  these  cases,  if  the  person  in  whom  the  (jtie  is  thus 
stated,  has  had  pernancy  of  the  tithes  claimed,  the  bill  is  in  eflfect 
an  ejectment  bill,  and  ought  to  be  treated  like  other  bilk  in  equity, 
which  may  be  termed  ejectment  bills.  In  all  cases  where  the 
legal  title  of  the  plaintiff  has  been  disputed  on  bills,  which  may  be 
properly  called  ejectment  bills,  it  has  not  been  the  ordinary  practice 
of  courts  of  Equity  to  make  any  decree  whatsoever,  except  for  the 
purpose  of  assisting  the  trial  of  the  tide  at  law,  where  such  assist- 
ance has  been  necessary;  and  this  practice  has  been  i^lied  in 
many  cases  by  the  court  of  Exchequer  itself  to  IhIIs  for  tithes.  In 
a  case  of  Scott  y.Airey  and  others,  in  Trinity  term  1779,  where  [  14'71  ] 
a  bill  was  filed  by  Dr.  Scoit,  as  rector  of  Sinumboume^  claimfaig  ^I*"^^*^** 
tithes  of  com  qnd  hay  against  the  defendants,  several  of  whom 
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1797.     were  occupiers  of  lands  within  the  parish,  aiid  tlie  Aireys  weW 
r^~ —    Qwjiers  of  part  of  the  lands,  and  claimed  the  tithe  of  corn  anc>  bay 
T.         of  their  own  lands,  and  of  those  occupied  by  the  other  defendants; 
Samard,    ^^j  j^  appearing  tliat  the  Aireys^  and  those   under  whom  they 
claimed,  had  received  the  tithes  in  question,  and  made  them  the 
subject  of  settlement,    for  above  160  years,  although  they  could 
shew  no  original  lawful  title  to  such  tithes,  the  court  of  Exche- 
quer dismissefl  the  bill,  refusing  to  give  the  rector  any  relief  in 
equity,  until  he  had  established  his  title  to  the  tithes  at  law.     In 
Supra  1177.  J54wardsy.  Lord  Vernon,   Hilary  1781,  the  court  of  Exchequer 
Sttpf»i965.  fallowed  the  authority  of  Scott  v.  Airey.     And  in  Mawbey  v.  Ed- 
mead^  in  Hilary  term  1784,  sir  Joseph  Mavobey  claiming  as  impro- 
priate rector  tithe  of  lands  of  which  some  of  the  defendants  also 
claimed  the  tithes ;    it  was  objected  that  the  plaintiiF's  title  was 
a  legal  title^  and  that  he  most  first  demand  it  at  law.     The  court 
of  .Eaccfaequer  said  it  was  a  question  of  tide,  the  evidence  of  pos- 
session was  doubtful,  and  a. court  of  Equity  would,  therefore,  not 
make  any  decree  till  the  right  had  been  settled  at  law,  the  accoobt 
prayed  being  merely,  consequential  to  the  right;  and  that  the  pro- 
per tribunal  for  trial  of  right,  if  the  possession  was  equivoca},  and 
for  construction  of  deeds   under  which   parties   claimed,  was  a 
court  of  law.     And  although  the  counsel  fi>r  the  plaintiff  pressed 
to  have  an  issue  directed,  in  or^er  to  have  the  right  tried  at  law, 
with  the  assistance  of  the  court,  the  court  refused  it  and  dismissed 
the  bill. 

These  cases,  which  were  all  well  considered,  particularly  that  of 
Scott  V.  Airey,  and  were  founded  on  more  ancient  authorities,  as 
well  as  on  the  established  principles  of  a  court  of  Equity,  seem  to 
be  a  full  authority  for  dismissing  the  bill  in  the  present  case.  For 
in  the  present  case,  the  question  is  a  question  of  title,  and  the  plain* 
tiff  is  not  in  possession;  he  has  not  established  his  right  at  law; 
he  cannot  shew  a  clear  legal  right ;  the  account  prayed  by  his  bill 
is  merely  consequential  to  the  legal  right ;  and  therefore  the  trial 
of  the  legal  right  ought  to  be  referred  to  the  proper  tribunal,  a 
court  of  law,  to  which  the  plaintiff  ought  to  have  resorted  before 
he  filed  his  bill. 

2.  Supposing  the  situation  of  the  plaintiff  to  entitle  him  to  the 
assistance  of  a  court  of  Equity,  notwithstanding  he  has  not  esta- 
blished his  title  at  law,  yet  as  the  account  prayed  by  the  bill  is,  as 
[  H72  1  ob^i*^^  ^y  ^^  court  of  Exchequer  in  Morxbey  v.  Edmcadj  merely 
consequential  to  the  legal  right,  it  is  conceived  that  the  utmost  he 
could  depoumd  was  the  assistance  of  the  court,  to  enable  him  to  try 
that  right  at  law ;  and  that  an  account  ought  not  to  have  been  de- 
creed till  the  right  had  been  so  tried  at  law,  and  found  for  the 
plaintiff.    And  the  court   under  the  circumstances,  taking  upon  it* 
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self  to  decide  upon  a  legul  title  resulting  from  disputed  facts,  seems      1797* 
to  have  confounded  the  distinctions  hitherto  established  between  the 


duties  of  courts  of  law  and  equity.  This  reasoning  most  strongly  t. 
applies  in  the  present  case,  for  the  plaintiff  can  have  no  title  as  -^*''''*^- 
vicar,  but  one  derived  out  of  the  title  of  the  rector.  The  original 
title,  therefore,  was  in  the  rector,  and  must  remain  with  him,  and, 
consequently,  must  now  be  in  the  defendant,  unless  the  vicar  can 
shew  a  title  against  the  rector  by  evidence  of  endowment,  and  by 
possession  according  to  that  endowment  If  that  is  not  shewn  so 
clearly  that  there  can  be  no  possibility  of  doubt  on  the  subject,  it  is 
conceived  that  the  rector  has  a  right  to  have  the  question  of  title 
discussed  in  a  court  of  law  on  a  trial  by  a  jury.  If  a  modusj  or  an 
ekemption  is  set  up  by  an  owner  or  occupier  of  lands  against  a 
rector,  it  is  considered  as  the  established  rule  of  courts  of  equity, 
that  however  clear  the  proof  of  the  modtis  or  exemption  may  be, 
and  although  such  evidence  may  not  be  encountered  by  any  evidencje 
on  the  part  of  the  rector,  yet  the  rector  has  a  right  to  have  the  ques- 
tion tried  upon  an  issue  before  a  jury,  because  he  has  tLprimi  fade 
title  as  rector,  against  the  owner  and  occupier  of  the  land. 

It  seems  impossible  to  distinguish  this  case  from  that  alluded  to* 
The  rector  in  this  case  having  the  original  title,  and  that  title  re- 
maining with  him,  unless  taken  from  him  by  some  l^al  means,  he 
has  a  right  to  have  it  tried  in  a  court  of  law,  and  by  a  jury. 
*'^  Whether  the  title  has  been  legally  taken  from  him  or  not,"  before 
a  court  of  Equity  can  decide  that  he  has  no  title. 

3.  If  there  is  any  ground  for  the  claim  of  a  person  having  the 
original  legal  tide,  to  have  the  question  *^  Whether  tliat  legal  title 
has  been  taken  from  him''  decided  by  a  trial  in  a  court  of  law,  be- 
fore a  court  of  Equity  can  make  a  decree,  founded  on  no  question 
of  equity,  but  merely  consequential  to  a  legal  title,  in  a  case  m  which 
the  evidence  given  in  the  court  of  Equity  is  apparently  clear  against 
him  ;  it  seems  beyond  a  doubt  that  he  has  a  right  to  have  the  ques- 
tion of  title  so  tried,  where  the  evidence  in  the  court  of  Equity  is 
so  far  from  being  apparently  clear  against  him,  that  it  is  conceived 
the  weight  of  evidence  is  in  his  favour.  In  the  present  case,  the 
original  right  is  with  the  defendant.  As  rector  he  is  unquestionably  [  1473  3 
entitled  to  the  tithes  in  dispute,  unless  the  plaintiff  can  shew  that 
the  vicar  has  been  endo)ved  with  such  tithes.  The  vicar  might 
shew  his  title  by  producing  the  instrument  of  endowment,  and 
shewing  enjoyment  conformable  to  that  endowment;  or  by  pro- 
ducing instruments  amounting  to  evidence  of  endowment,  and 
shewing  conformable  possession ;  or  by  shewing  possession  merely, 
from  which  an  endowment  might  be  presumed. 

The  plaintiff  has  not  produced  any  instrument  of  endowment : 
be  has  produced  instruments  which  he  alleges  amount  to  evidence 
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1797.      of  endowment;  namely,  the  extent  of  the  prebend  and  the  ter* 
riers ;  and  he  insists  that  these  amount  to  evidence,  that  the  vicar 


V.         was  endowed  with  all  small  tithes.     This  assertion  is  principally 
"^*"'^*''^    founded  on  the  words  "  omnia  minuta^^*  towards  the  close  of  the 
extent.     But  those  words  cannot,  according  to  the  rules  of  gram- 
mar, or  consistently  with  their  position  in  the  instrument,  be  deemed 
applicable  to  tithes  of  any  description.     They  follow  tlie  words, 
^^  oblationes  4*  principalia  decedetUium,"  oblations  and  mortuaries; 
and  therefore  clearly  refer  to  other  minute  profits  of  the  church, 
and  not  to  tithes.     Besides,  the  first  part  of  the  same  instrument 
states  generally  that  the  prebend  consists  (among  other  things)  in 
the  predial  and  mixed  tithes  of  the  parish  of  Cave ;  and  the  words 
which  apply  to  the  vicar,  state  his  title  to  consist  simply  of  per- 
sonal tithes,  and  tithes  of  flax  and  hemp,  oblations  and  mortuaries, 
*<  et  omnia  miftiita  ;*  adding,  that  the  tithes  of  a  fishery,  (a  personal 
tithe,  lAndvoood  195.)  were  detained  from  the  vicar.     This  extent 
being  within  time  of  memory,  the  vicar  could  not  prescribe  fat 
small  tithes  against  the  terms  of  it;  and  the  enjoyment  of  the  tithes 
in  question  certainly  has  not  been  with  the  vicar,  to  found  a  pre- 
sumpdon  of  any  such  prescriptive  right,  if  it  could  be  set  up.   The 
terriers  on  which  the  vicar  relies,  specify  the  tithes  which  the  vicar 
received  flrom  1716,  the  date  of  the  first  terrier.     This  specifica- 
tion certainly  gives  to  the  vicar  many  articles  of  Utbe  to  which  he 
appears  to  have  no  title  upon  the  extent;  and  his  enjoyment  has 
been  accordingly.     But,  although  it  may  therefore  be  &ir  to  pre- 
sume a  subsequent  endowment  of  those  particular  tithes,  it  is  no 
ground  for  presuming  an  endowment  of  all  small  tithes;  and  in  the 
specification  in  the  terriers,  the  titheof  agistment  is  not  comprized ; 
and  it  is  clear  from  the  very  specification  in  the  terriers,  that  the 
vicar  during  all  that  period  was  not  in  the  receipt  of  the  Utbe  of 
agistment.     On  the  contrary,  in  1676,  Clmk  as  lessee  of  the  reo- 
[  1474  1  ^^''y  of  Souih-Cavej  filed  a  bill  in  the  court  of  Exchequer,  against 
Sunderland  and  others,  occupiers  of  lands  in  the  manor  of  Bromfieei 
widiin  the  parish,  praying  an  account  of  the  lands  occupied  by  the 
defendants,  and  of  com,  grain,  and  bay,  grown  on  such  lands,  and 
of  unprofitable  cattle  agisted  there.     The  defendants  stated  a  title 
under  the  dissolved  monastery  of  St.  Leonardos  in  York^  (one  of  the 
greater  monasteries,)  and  set  up  an  exemption  from  tithes.    It  does 
not  appear  that  this  suit  further  proceeded ;  but  it  is  clear  from  it 
that  in  1676  the  rector  claimed  the  tithe  of  agistment  as  his  general 
right,  as  rector ;  and  that  in  the  particular  case  his  claim  was  an- 
swered,  by  setting  up  an  exemption  from  payment,  of  any  tithes. 
In  1757,  a  bill  was  filed  in  the  court  of  Exchequer  by  Wilkinson 
lessee  of  the  rectory,  against  Robinson^  then  vicar,  and  Nerwionj  a 
principal  occupier,  for  agistment-tithe ;  and  Bobinson^  in  his  answer 
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to  that  billi  did  not  pretend  that  he,  at  any  of  his  predecessors,  bad  1*797. 
ever  received  agistxnent-tithe ;  nay,  he  did  not  venture  to  swear  he  "TjjZjZT 
believed  he  was  entitled  to  it ;  and  on  the  contrary  said  ^^  he  did  ▼. 
not  know,  nor  was  able  to  set  forth,  whether  he  was  entitled  to  ^'^^^^^"^ 
any  tithe  of  agistment,  or  whether  he  had  any  right  or  title  thereto; 
but  submitted  the  same  to  the  court."  Yet  this  is  the  very  man, 
who  according  to  the  evidence  of  one  of  the  witnesses  in  the  present 
cause  was  contriving  evidence  of  title  for  the  ben^t  of  his  suc- 
cessors, and  therefore  not  likely  to  forbear  setting  up  any  claim  he 
thought  he  could  support.  There  appears,  therefore,  on  the  evi- 
dence, no  ground  for  presuming  any  endowment  of  tithe  of  agist- 
ment, either  from  any  written  instrument,  or  from  any  possession ; 
and  on  the  contrary,  the  presumption  from  possession  is,  that  the 
vicar  was  not  so  endowed*  For  the  payments  of  one  penny  for 
every  sheep,  and  a  halfpenny  for  every  lamb,  depastured  within  the 
parish  and  sold  out  after  Candlemas^  and  before  the  next  shearing 
time,  to  the  rector,  were  proved  by  several  witnesses  to  have  been 
immemorialiy  made  tp  the  rector;  and  the  fact  of  those  payments 
was  not  disputed  by  the  vicar.  It  was  therefore  clear  that  the  rec- 
tor was,  andi  constantly  had  been  in  possession  of  the  tithes  of  agist- 
ment of  sheep  and  lambs  under  such  circumstances ;  as  those  pay- 
ments so  immemorialiy  made  could  not  be  good  in  law,  but  as 
payment  for  the  tithe  of  agistment  of  such  sheep  and  lambs. 

This  evidence  therefore  on  the  part  of  the  defendant  completely 
negatived  the  vicar^s  claim  to  the  tithe  of  agistment  of  sheep  and 
lambs  within  the  parish,  by  proving  immemorial  enjoyment  in 
contradiction  to  that  claim.  Consequently,  it  was  impossible  to 
establish  the  titleof  the  vicar,  but  by  production  of  an  actual  endow-  [  1475  ] 
ment,  and  proving  such  circumstances  as  must  oust  any  presumption, 
that  the  title  under  such  endowment  might  be  subsequently  varied, 
as  by  law  it  might.  This  was  dierefore  a  question,  which  if  not 
decided  in  fisivour  of  the  defendant,  ought  to  have  been  tried  by  a 
jury ;  and  accordingly  in  the  case  of  Carr^  vicar  of  Lcnoesby^  against  Supn  issa* 
Henton  and  others,  the  court  of  Exchequ^  upon  the  original  hear- 
ing in  June  1 784,  directed  an  issue  to  try  the  title  of  the  vicar 
to  small  tithes,  where  it  appeared  by  evidence,  that  the  vicar  had 
been  expressly  endowed  with  all  small  tithes ;  but  there  was  also 
evi<lence  of  subsequent  payment  of  a  pension  by  the  rector  to  the 
vicar ;  and  it  appeared  that  the  question  upon  the  vicar's  title  had 
been  long  matter  of  litigation  between  the  rector  and  vicar,  d- 
though  there  had  been  actually  an  ancient  decree  in.l5  C.  1.  in 
favour  of  the  vicar's  title  founded  upon  the-  clear  evidence  of  the 
endowment.  This  order,  directing  an  issue,  was  reheard,  and  the 
decree  affirmed  in  the  court  of  Exchequer,  and  afterwards  again 
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1797*     affirmed  on  appeal  by  your  Lordsliips,  on  the  fifth  day  of  March 
1788. 


GcmouM 

▼.  4.  Upon  the  bill  filed  in  the  cx>urt  of  Exchequer  by  Wilkinson 

^^^^*^^  against  JRobinson  and  Nenrton  before  stated,  it  is  cx>nceived  if  the 
cause  had  come  to  a  hearing,  and  no  other  evidence  had  been  ofiered 
tlian  that  given  in  the  present  case,  the  utmost  the  court  could  have 
done  for  the  vicar  (according  to  the  ordinary  practice)  would  liave 
been  to  direct  an  issue  to  try  whether  the  tithe  in  question  bel(Higed 
to  the  rector  or  vicar,  as  the  rector  had  a  clear  prima  facie  tide; 
and  certainly  there  would  have  been  no  pretence  in  that  case  fi)r 
dismissing  the  bill  of  the  lessee  of  the  rector,  who  claimed  under  the 
original  legal  tide.  If  therefore  in  1757  such  must  have  lieen  the 
proceedings  on  Wilkitison*s  tide,  the  subsequent  transactions,  so  iar 
from  bettering  the  title  of  the  vicar,  appear  to  support  that  of  the 
rector ;  that  cause  having  been  co;npromised  by  Newion  with  the 
plaintiff,  and  the  rector  having  constandy  continued  to  receive  the 
payments  of  one  penny  for  slieep  and  a  bal^nny  for  lambs ;  and 
it  seems  difficult  to  assign  a  reason  for  refusing  in  1791  to  try  that 
question  by  a  jury,  which  in  1757  must  have  been,  it  is  presumec^ 
tried  by  a  jury. 

5.  The  propriety  in  this  case  of  trying  the  title  at  law  is  more 
evidetnt,  because  the  circumstances  and  situation  of  the  parish,  the  ' 
alterations  made  by  inclosures,  by  change  in  the  mode  of  agriculture, 
and  a  variety  of  other  circumstances,  may  considerably  affi;ct  any 
[  1476  ]  pre^umpdon,  which  might  be  raised  as  to  the  title  of  either  party; 
because  the  question  between  die  parties  is  solely  a  question  of  fact, 
upon  a  matter  of  title,  and  that  a  legal  not  an  equitable  tide ;  the 
account  prayed  by  the  bill  being  merely  an  incident  to  a  l^al  dde 
to  the  Uthes :  because  Uie  effect  of  the  decree  is  to  dispossess  the 
defendant,  who  is  actually  in  possession  of  the  tithe  of  agistment  of 
sheep  and  lambs,  and  to  deprive  him  of  that  which  he  has  unques- 
Uonably  purchased  for  a  valuable  consideration,  namely,  the  penny 
for  sheep,  and  a  halfpenny  for  lambs,  of  which  the  person  of  whom 
he  purchased  was  in  possession,  and  to  which  he  can  sustain  no  Ude 
whatsoever  against  any  occupier  in  the  parish,  if  the  decree  of  the 
court  of  Exchequer  is  right;  notwithstanding  he,  and  those  under 
whom  he  claims,  have  immemorial ly  received  such  payments  with- 
out any  pretence  whatsoever  by  the  vicar,  that  such  payments 
Ought  to  have  been  made  to  the  vicar,  and  not  to  the  rector.  The 
impropriety  of  refusing  to  permit  this  question  to  be  thus  tried  at 
law,'  likewise  appears  more  glaring,  because  if  the  vicar  shall  file 
his  bill  for  payment  of  tithes  of  agistment  for  sheep  and  lambs,  the 
occupiers  will  either  be  deprived  of  the  benefit  of  payments,  which 
they  had  a  right  to  insist  upon  against  the  rector,  as  immemorial 
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payments  by  way  otmodusy  in  lieu  of  agistment-tithe  for  sheep  and      1797. 

Iambs,  or  they  must  allege  the  payments  to  have  been  immemorially    "Z 

made  to  the  rector  by  mistake,  and  that  in  fact  they  were  due  to  the         t. 
vicar  although  never  received  by  him.     The  defendant,  also,  as  an     -^«'^'»'^' 
occupier,  is  deprived  of  this  defence,  which  he  might  as  an  occupier 
have  insisted  upon  against  the  claim  of  the  vicar^  if  the  vicar  had 
clearly  been  endowed  with  agistmcnt-tithe. 

6.  The  answers  attempted  to  be  given  to  these  objections  to  the 
vicar's  title,  were — 

1st*  That  the  payments  for  sheep  and  lambs  were  not  payments 
for  agistment,  but  for  wool :  this  sort  of  reasoning  appears  very  ex- 
traordinary. The  payments  were  unquestionably  made,  because  the 
sheep  and  lambs,  for  which  they  were  made,  did  not  produce  wool, 
nor  were  otherwise  profitable  to  the  rector ;  and  that  is  the  found- 
ation of  claim  of  agistment  for  sheep  and  lambs  in  any  case.  For 
if  they  had  produced  wool,  or  were  otherwise  profitable  to  the  rec* 
tor,  there  could  have  been  no  ground  for  claiming  tithe  of  agist- 
ment, either  by  rector  or  vicar.  Accordingly  in  a  cause  in  die 
Exchequer,  in  THnity  term  1776,  of  jB^nw^// impropriate  rector  of 
Sutton  in  Lincolnshirej  against  Greaves  the  vicar,  and  AUerdy  and 
others,  occupiei*s  of  lands(a);  evidence  of  the  like  immemorial  pay- 
ments to  the  vicar  for  sheep,  viz.  of  Sd.  a  head  for  all  sheep  which  [  14?77  ] 
had  either  been  sheared  in  the  preceding  year  in  the  parish,  or 
brought  into  the  parish  before  CafidlemaSj  in  any  year,  and  were 
sold,  or  removed  out  of  the  parish  before  the  next  shearing  time, 
were  holden  to  be  evidence,  that  the  vicar  was  entitled  by  endow- 
ment to  lithe  of  agistment  generally;  the  court  being  of  opinion 
that  such  payment  was  evidence  of  possession  by  the  vicar  of  tithe 
of  agistment  of  sheep  and  lambs.  But  in  that  case,  notwithstanding 
such  evidence,  the  court  conceived  the  rector  had  a  right  to  have 
the  legal  title  tried  at  law,  and  directed  an  issue  accordingly,  which 
was  found  against  the  rector,  and  for  the  vicar ;  the  ancient  im- 
memorial payments  for  sheep  depastured  and  not  shorn  within 
the  parish,  being  the  principal  evidence  of  the  vicar's  title  to 
agistment-tithe. 

2dly,  It  was  insisted  that  the  vicar,  appearing  lo  be  in  posr 
session  of  most  of  tlie  small  tithes,  it  ought  to  be  presumed  he 
was  endowed  with  all  of  which  the  rector  did  not  appear  to  be  in 
possession. 

This  seems  a  very  extraordinary  mode  of  reasoning,  and  particu- 
larly when  applied  to  a  tithe,  of  which  (if  the  payments  of  one  penny 
for  sheep,  and  one  halfpenny  for  lambs,  were  for  agistment)  the  rec-i 
tor  was  clearly  partly  in  possession,  and  it  seems  perfectly  inap- 
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1797.     plicable,  and  it  is  presamed  never  has  been,  in  (net,  applied  to  any 
~  case  in  which  the  rector  is  in  possession  of  any  small  tithe»  as  the 

▼.         rector,  in  the  present  case,  is  of  wool  and  lamb,  which  he  has  con-* 
^^^"^    stantly  received.     At  the  Utmost,  it  can  apply  only  to  cases,  in 
which  the  rector  had  received  nothing  but  great  dthc^i,  and  the 
vicar  had  constantly  received  all  the  small  tithes  actually  produced 
within  the  parish ;  and  upon  introduction  of  any  new  article,  of 
'  which  the  tithe  is  a  small  tithe,  the  vicar  claimed  it,  and  prodneed 

bis  receipt  of  all  small  tithes  before  arising  in  the  parish,  as  8  ground 
for  presuming  that  he  was  endowed  with  all  small  tithes  whatso- 
ever. But  even  in  such  case,  the  evidence  being  ground  for  pre- 
sumption, seems  matter  properly  to  be  left  to  a  jury ;  more  especi- 
ally, as  it  is  presumption  made  against  a  person  having  the  com- 
mon law  right  to  the  property  in  dispute*  It  is  sufidbotly  di^put* 
able,  whether  the  decisions  of  the  court  of  Exdbequer,  which  have 
holden  the  vicar  entitled  to  newly  introduced  small  tithes,  although 
the  rector  has  received  them  from  the  time  of  their  introduction, 
because  the  vicar  had  received  all  other  small  tithes  actually  ren- 
dered within  the  parish,  can  be  maintained  upon  just  principles; 
[  1478  ]  resting  as  they  do,  upon  the  court's  presuming  a  fact  against  SLprimd 
facte  common  law  right ;  but  the  foundation  of  the  presumption 
wholly  fails  in  cases  in  which  the  rector  has  actually  received 
small  tithes,  because  that  circumstance  proves,  that  the  vicar  cannot 
have  been  endowed  of  all  small  tithes ;  and  the  common  law  right 
being  in  favour  of  the  rector,  the  vicar  cannot,  against  that  common 
law  right,  claim  a  species  of  small  tithes  which  he  never  has 
enjoyed.  If  in  a  parish  where  the  rector  enjoys  some  small  tithes, 
the  vicar  should  have  been  permitted  to  receive  the  small  tithes  of 
articles  lately  introduced  into  the  piirish,  or  .  small  tithes  which 
bad  for  the  first  time  been'  but  lately  demanded  in  the  parish, 
though  constantly  produced  in  it,  the  very  same  principle  npori 
which  the  court  of  Exchequer  has  in  other  cases  ventured  to  pre- 
sume as  a  fiict,  without  the  intervention  of  a  jury,  that  a  rector  had 
received  by  mistake  such  small  tithes,  where  the  vicar  (his  endow- 
ment not  appearing)  has  been  used  to  receive  all  other  small  tithes, 
would,  it  is  apprehended,  require  the  court  to  hold  that  in  such  a 
case  the  vicar  had  been  permitted  by  a  like  mistake  to  receive  to  the 
prejudice  of  the  rector  such  small  tithes.  It  is  most  abundantfy 
clear  that  that  principle  could  not  possibly  in  such  a  case  support  a 
presumption  in  favour  of  the  vicar. 

Sdly,  It  was  urged,  that  the  decree  for  the  vicar  would  not  bifid 
the  right  of  the  rector,  and  therefore  it  was  not  necessary  for  the 
couirt  to  direct  an  issue. 

This  sort  of  reasoning  also  seems  extraordinary.  The  decree 
does  in  effect  bind  the  right  of  the  defendant;  and  the  court  might. 
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in  like  manner,  annually,  for  ever,  make  similar  decrees,  without     1797. 
directing  any  issue  to  try  the  fact  of  tide,  upon  the  allegation,  that   "7Z~7 
no  one  of  such  decrees  actually  bound  the  right     The  distinction         ▼. 
thus  set  up  between  decrees  binding  the  right,   and  decrees  not    -*»"*«* 
binding  the  right,  has  been  hitherto  considered  as  confined  to  a 
very  different  case,  namely,  where  a  defendant  sets  up  a  defence  by 
way  of  modus  to  a  bill  for  tithes,  which  prayed  an  establishment  of 
the  right,  as  well  as  an  account ;  and  the  defendant  in  his  answer 
has  made  some  mistake  in  laying  the  madusj   so  that   the  court 
could  not,  upon  those  pleadings,  direct  an  issue.    There,  the  court, 
unable  to  direct  an  issue  for  want  of  suflScient  matter  on  the  re- 
cord, has  made  a  decree  for  an  account  only,  to  give  the  defendant 
an  opportunity  of  trying  his  title  upon  a  future  suit.     But  that  is 
on  a  supposition,  that  in  a  future  suit  the  defendant  may  be  able  to 
put  upon  the  record  the  modus  in   question,    by  which   he  may 
qualify  the  plaintiff's  title,  so  that  it  may  be  tried :  whereas,  in 
the  present  case,  it  is  for  the  plaintiff  to  state  upon  the  record  his 
title  in  derogation  of  the  defendant's  title,  and  to  prove  such  tide 
fully  and  clearly.     For  a  vicar,  it  is  conceived,  is  as  much  bound 
to  make  out  his  title  against  that  of  his  rector  by  pleading  and  by 
evidence,  as  an  occupier  is  to  make  out  the  exemption  or  qua-  [  1479  ] 
lification  which  he  claims  against  the  jnimd  facie  title  of  a  rector  or 
a  vicar. 

The  plaintiff  on  his  part  stated  the  following  reason  for  the  Rctpond. 
affirmance  of  the  decrees  complained  of.  *"**■  '•^ 

1.  The  ExterUa  prebenda,  terriers,  vicar's  accounts,  &c.  Sec* 
independently  of  usage,  prove  that  the  vicar  is  endowed  of  all  small 
tithes,  and  even  of  idl  other  tithes  within  the  parish,  except  com, 
bay,  wool,  and  lamb. 

2.  Wherever  the  usage  is,  that  certain  specific  tithes  have  been 
received  by  the  rector,  and  the  rest  of  the  tithes  in  general  by  the 
vicar,  all  new  tithes  which  may  arise  will  belong  to  the  vicar :  hopS| 
clover,  madder,  turnips,  agistment,  and  other  species  of  new  crops, 
are  instances  of  it.  Here,  the  usage  is,  that  the  vicar  has  been  in 
receipt  of  all  small  tithes  and  of  all  tithes,  other  than  those  speci- 
fically excepted  in  the  terriers.  Consistently  too  with  the  rule  of 
law,  potatoes,  turnips,  rape,  saintfoin,  and  saintfoin-seed,  seeds  of 
different  sorts,  and  other  articles,  which  are  new  species  of  tithes  in 
this  parish,  have  been  received  by  the  vicar.  The  tithe  of  agistment 
itself,  where  it  has  been  rendered  at  all,  as  in  the  case  of  turnips 
consumed  by  unprofitable  cattle,  without  being  first  pulled,  has 
been  paid  to  the  vicar. 

To  the  objection  that  **  of  common  right  all  tithes  belong  to  the 
rector ;  therefore  the  title  to  titbe-agisUnent,  primd  Jaciej  is  \rith 
the  rector ;  that  the  rector  has  also  been  in  the  actual  receipt  of 
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1797.'     one- penny  and  one  balQ)enn]r  for  sh^p  and  lambs,  when  no  tithe 
"^'^   of  woql  or  lamb  is  payable;  and  tbat  the  payment  of  these  sums 
▼.         could  not  be  rightfuliy  made  for  any  thing  else  than  the  tithe  of 
•*'*^'^'    agbtment;"  die  following  answer  was  given  : 

By  endowment,  or  by  usage,  the  common  law  ri^itof  the  vector 
may  be  qualified  or  abridged*     In  general,  the  great  titbeg  belong 
to  tlie  rector,  the  small  ones  to  the  vicar,  but.  often  with  the  ex- 
ception of  lamb  and  wool,  in  &vour  of  the  rector;  and  dioMittral 
construction  of  the  instruments  evidencing  the  endowment^  and 
the  import  of  the  usage  in  this  qa^  shew  that  such  was  tbediviiibn 
[  1480  ]  in.thjif  pa^i^    As  to  the.  payments  of  one  penny,  and  OQe.lia]& 
pgppjjf  fpi^ithe  4h^p  and  lambs,  it,  never  was  nor  is  the  idea  lyftbe 
parisb,  that  they  ai*e  iu  the  nature  of  agistm^it-dthe :  naagtstm^t^ ' 
tithcy  though  much  more  valuable,,  fiir  other  unprofitaUe  ^caltlo, 
has  eyer  'b^epi  received  by  tiie  m^Ux*    The  ifnle  of  the  canoti)  fa|i«' 
aifd  th^.  .ecclesiasUcal  ^consUtutiona  .as^  abovetmenlionod,  ^  affovd^^i 
c^;to.  xiw  Pi  igin  of  these  pay(9j9nla.    The^ testtmooyof  tho^  vitk  \ 
ncsses..4^  concurs,  that  tbe  paymemts  wen^.  foe  MHDolrltthe;;^  amL 
though, ^ey  have  b^n  rendered,  fqr  s^eep  irsating  in  the  pa^iih:* 
fewer  than  thirty  days,  as  well  as  niore«,DOtwith^ndiilgi^tliAttt)e*;. 
si^ic(4 'Constitution  gave  no  portion  of  tji^  iitberWoolvin^rQsp^t 
of  le^  thaji,irtbir^.dAys;pastarage«  yet  itiaiNllMMDbsarv^di^thattt^Mei 
were  compositions  in  nature  of  a  rat^tithe.on  the  wool  shafti^byit 
of  the  parish  inci^l^eaf  being ^ooU^ted  if»  kiiidk:^  i  X^^^^  £auds 
and  disputes  concerning  what  sheep  wer^.^ul^eot^  and  wfaait  eicemp^ 
an  average  ra)^  is  formed. oi|  the  Yvholey.v'b.ereby  kssiincoeptEd  for 
slieep,  which  for  ;l^gtU  of.keepipg  ought.to  ipay  mors^'^riih  bon^. 
sideration.pf  .receiving  sp^iethipg  :^  tttpse  wbicht .  froto  ^peeiiy 
remoyal,  ought  not  to  Jfay:any  tbiwg  foc  titbe-wool.     ..:•  ,  .^i\*o  m-.  . 
To  the /objection  sooted  by  jli^  plfiQ^.in.  tbejfoUoirii^.^bernK>: 
^  The  wri^isn.  ini^tr^mentis  a^iCol^tn*^^      %»die.4i(Xtuat>iWJ0|Kj^ 
raentof  tjythes;  and  the  plai^^tiff^.figbt  b  unaupported  Uyrfisriiliq^i 
documents,  or  usage*     According  to  the  extenta  ptvbend^ipmSflki* 
and  muced  tithes  belong  to  the  j;^c^xy^;  ^mattiidiea.^rtlterzSMilligU; 
whereas,  the  .vicar  has  been  in  the  fcoinatim^t^r^caif^jef  ^911^ 
&c«  &c.  which  are  predial  tithes^  and.the:r^(tor,(h^^ba^'i|i  tfasmiiHi: 
interruptt^I  enjoyment  of  wool  ami  lamb,  w)|ictUaq€^fln)aUf|itb^i^W«'''i 
By  the  terriers,  *'  to  the  vicarage  belpn^f  alji.til;h<E»iK*(^5H»p(i*»ni^ 
hay,  wool,' and  lamb)  and  are  mentioned  to.  {be.  ;paid.  in /tb^onler^' 
following,  with  au  enumeration  of  sevei^al  particulars- .The  .gemsratf 
precedent  words,  oughl:  to  be  restrained  by  ^e^iatt^  spiacUioj«|iu^. ' 
In  tlie  enumeration  of  particulars,  tithe  of  agistment  is  notmeiir' 
tioned;  the  usage  has  not  been  to  receive  4t;  tiierefore  it.  ought  Q^t 
to  belong  to  the  vicar,  —  It  was  answered :        . .       .  -     :• 

The  written  instnimenls   are  reconcileable   with    the  /modem 
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usage.    By  the  ex^enia  pnhenda^  die  prebend  or  rectiory  Is  Mid  td     17dl72 

consist  in  predial  and  mixed  tithes,  not  of  the  predial  and  mbted-  ''^~^ 

tithes  within  the  parish ;  and  in  bet  at  this  day  it  enjoys  many,         v. 

though  not -all  predial  tiAes.     So  when,  lastly,  all  small  tithesi    ^^"^^^^ 

or  rather  small  articleSf  omnia  ndmUoj   are  said  to  belong  to 

the    vicarage,    they  must  be  understood  with  an  exception  of 

those  species  of  small  tithes,   which  are   before  enumerated  as'  [  1481  ] 

belonging  to  the  rectory,  and  which  in  truth  were  alwajrs  articles 

of  great  value.  -         - 

The  usage  perfectly  concurs  with  this  construction ;  and  both 
instrument  and  parol  evidence  shew,  that  the  impropraitor  was  nevet 
entitled  nor  ever  received  other  species  of  small  tithes  than  fhos6' 
which  are  specifically  stated  to  have  belonged  to  him.  .  As  to  tbe^ 
terriers,  the  declaration  contained  in  them,  that  to  the  vicarage  bc^ ' 
long  all  manner  of  tithes  except  corn,  hay,  wool,  and  lamb,*  is  ex- 
pressive of  the  vicar's  right;   the  enumeration  or  description  of 
particulars  rehites  to  the  mode  of  tithing  such  articles  as  were  theti 
received  by  the  vicar.  These  latter  vrords,  indicative  of  the  temporary 
receipt,  cannot  restrain  the  general  precedent  words,  disclosing  die 
perpetual  right  of  the  vicarage. 

To  the  last  objectioii.  That  the  plaintiff's  title  to  agistment-Uthe 
being  doubtful,  and  testing  on  fccts  in  dbpqte  between  the  parties, 
ought  to  have  had  die  sanction  of  a  jury  in  the  most  solemn  manner' 
by  a  trial  at  law,  before  pronouncing  a  decree  in  equi^  to  estM)lish 
it ;  it  was  very  shortly  urged. 

That  the  rules  of  all  courts  require,  that  fiu^ta  should  be  ascer- 
tained before  the  law  is  declared.  References  from  equity  pro* 
ceed  not  of  right,  but  of  discredon,  to  sadsfy  the  conscience  of  the 
court  concerning  doubts  in  fiicts  or  law.  In  doubts  of  facts  an  issue 
is  directed ;  doubts  of  law  are  referred  to  the  judges.  When  the 
conscience  of  the  court  is  satbfied  both  on  the  bicX,  and  on  the  law, 
a  trial  can  have  no  other  object  than  to  create  expence  and  accu- 
mulate oppression. 

But,  afler  hearing  counsel,  it  was  ordered  and  adjudged,  that  the  i>ecree  ro. 
decrees  complained  of  be  reversed ;  and,  it  was  further  ordered,  that  i^s?' 
the  court  of  Exchequer  do  direct  a  trial  to  be  had  at  the  then  next  Joumai, 
assiaes  for  the  county  of  York  upon  the  followmg  issue :  '^  Whether  n^f^ 
the  vicar  be  enddedy  by  endowment  or  otherwise^  to  the  dthe  of 
agistment  within  the  parish  of  Souih^Cave :"  and  that  all  further 
directions  be  reserved  dU  afler  the  trial;   and  that  the  court  of 
Exchequer  do  give  proper  directions  for  carrying  this  judgement 
into  execution. 

Accordingly  a  trial  was  had  upon  the  issue,  and  the  jury  found  ^  Wood^t 
a  verdict  for  the  plaintiff  Garrumsi   whereupon  an-  account  was 
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1797.     decreed  by  the  court  of  Exchequer,  with  the  costs  at  law,^  but  not 
•    in  equity*  (a) 

[  1482  ]  Tr.  37  Geo.  III.    A.D.  1797-     Scac. 

Chapnum  v.  Beard.    [S  Anstr.  942.] 

3.C.  This  was  a  suit  for  tithes. — The  defendant  in  his  answer  de- 

iy^**  nied  the  title  of  the  rector,  and  insisted  that  he  had  not  been  regu- 
Flftwn  larly  inducted,  and  that  he  had  not  read  the  thirty-nine  articles* 
■oMioifof  ■  '^^  plaintiff  had  been  fifteen  years  in  possession,  and  had  received 
bwiefice  is  tithes  from  the  defendant*  No  evidence  was  given  of  any  cere- 
^J^|^2^  mony  of  actual  mduction  having  taken  place ;  but  it  was  proved 
m  regular  that  upon  the  plfdntiff  *s  taking  possession  of  the  benefice,  the  bells 
«nd*(Sf  were  rung  by  his  order.  The  defendant's  witnesses  severally 
rading  the  proved,  that  they  had  generally  attended  divine  service  for  the  two 
artidet.  ^  months  immediately  after  the  plaintiff's  becoming  rector,  and  that 
Ferment  of  ^one  of  them  had  heard  him  read  the  thirty-nine  articles,  or  had 
defendant,  heard  of  his  reading  them.  No  evidence  was  given  that  he  had 
A  pariah-  g^gj.  ^^^^  them.  The  defendant  had  paid  tithes  to  the  plaintiff  for 
vrim&fade    Several  years. 

J^2^[JJ^  Richards  and  Shorty  for  the  plaintiff,  relied  on  Bevan  qui  tam  v. 
of  theree-  Williams,  3  Term  Bep.  635.  {a)  Monke  v.  Butter j  1  Bol.  Rep.  83. 
^'*  ^^^     Watson's  CI.  Laic,  652.     Gibs.  8 1 7. 

Bomilly  and  Benyon  on  the  other  side*  —  Induction  is  a  necessary 
part  of  the  title  of  the  plaintiff,  and  is  the  seisin  at  common  law. 
Possession  without  it  is  tortious  and  voidable;  the  plaintiff  therefore 
must  prove  it.  Btdler^s  Ni.  Pri.  105.  and  the  cases  there  cited. 
1  Sid.  220,  &c.  The  particular  form  is  not  material ;  but,  unless  the 
archdeacon,  or  other  ecclesiastical  officer,  has  given  corporal  pos- 
session of  the  benefice,  there  is  no  title. 

In  the  case  of  Powel  v.  Milbank,  3  Wils.  355.  it  was  solemnly 
settled  that  the  having  read  the  thirty-nine  articles  by  a  parson  is 
presumed,  unless  evidence  is  adduced  to  destroy  that  presumption. 
It  is  impossible  for  the  defendant  to  prove  the  negative,  that  the 
plaintiff  never  did  read  the  articles ;  but  evidence  of  several  persons 
regularly  attending  church,  dm*ing  the  first  two  months,  and  who 
did  not  hear  him  do  so,  throws  upon  hini  the  necessity  of  proving 
the  fact. 
[  1483  ]  Macdonald,  Chief  Baron. — It  is  a  very  singular  attempt,  after 
fifteen  years'  pos,^ession,  acquiesced  in  by  the  defendant  himself^  to 
require  the  rector  now  to  prove  the  &ct  of  his  induction.  There 
is  no  regular  ceremony  required  for  that  purpose,  apd  there  b 

[a)  On  tfa»  question  of  issues  between  rector  and  Ticar,  lee  Fatmru  j.  JBeOamy, 
4  |!)ri«  S90.  wffra*    Dfnvum  T.  Currjff  4  Bri,  11,4.  uffrUf 
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thereFore  no  presumption   of  any   evidence  of  it  now  existing.      1797. 
There  is  indeed  proof  of  some  formal  seisin  having  been  taken,    "TJJ 
by  the  ringing  of  bells  and  the  like ;  but  the  best  evidence  of  in*      ^  v. 
duction  at  such  a  distance  of  time  is  the  possession  for  fifteen  years 
under  it. 

As  to  the  other  point,  I  perfecdy  agree  to  the  rule  laid  down  by 
Ch.  J.  De  Grey.  But  here  you  shew  no  evidence  to  shake  the  legal 
presumption  in  favour  of  the  incumbent.  No  doubt  is  raised.  You 
have  not  shewn  that  any  witnesses  attended  all  divine  service  on 
each  Lord's  day  for  two  months  after  the  plaintifTs  induction,  and 
deny  his  having  read  the  Articles  during  that  time.  The  circum- 
stance of  these  witnesses  not  having  heard  him  do  so  on  those 
days  when  they  happened  to  attend,  is  nothing,  unless  you  can 
answer  for  each  time  that  divine  service  was  performed  m  the  two 
months. 

Hothamj  Baron.^ — ^There  is  a  strong  presumption  of  both  the 
facts  in  dispute,  from  the  acquiescence  of  the  parishioners  and  of 
the  defendant.  If  there  is  any  want  of  tide,  they  should  have  com- 
plained to  the  bishop,  or  disputed  it,  while  the  memory  of  the 
thing  was  fresh.  There  is  no  record  nor  repository  for  the  evi- 
dence of  induction,  or  of  reading  the  articles;  and  the  witnesses 
cannot  live  for  ever.  If  these  facts  are  not  to  be  presumed  from 
length  of  time,  that  circumstance  which  strengthens  all  other  titles 
will  serve  to  weaken  or  destroy  this. 

Thompson^  Baron. —  The  circumstance  of  having  himself  paid 
tithes  to  die  plain  tiff  is  prtm^^^iV  evidence  of  the  tide  against  the 
defendant.  It  was  so  laid  down  by  Lord  Kenyan  and  BuUer 
Justice,  in  Badford  v.  Mtickintoshj  3  Term  Rep.  635.  and  confirmed 
by  the  case  there  cited.  I  perfectly  agree  in  the  doctrine  there 
holden. 

The  defendant  was  decreed  to  account  with  costs,  {a) 


Tr.  37  Geo.  III.    A.D.  I797.    Scac.  (-  j^gi  ] 

Lord  Petre  v.  Blencoe  and  others.     [3  Anstr.  9^5.'] 

The  plaintiff,  as  impropriate  rector,  claimed  tithe  in  kind  of  die  s.c. 
defendants'  lands  in  the  parish  of  Mountnessing^  or  Gynge  Mounts  tw  °^** 
eney^  in  Essexy  being  the  demesne  lands  of  an  ancient  monastery,  of  Immemo- 
the  Augustine  order,  of  &.  Leonard  of  Thoiy.     The  defendants  "^"^tof 
claimed  to  hold  exempt  from  tithes.     The  monastery  of  St.  Leonard  any  tithes 
was  situated  within  the  present  boundaries  of  the  parish,  and  the  [h^  Awnot 
rectory  had  from  a  very  early  period  been  annexed  to  it.     It  was  ^^^  *  P'^ 
dissolved  in  1524,  by  a  bull  from  the  pope^  and  all  the  possessions  an^xeropT 


(a)  See  also  ffarrU  r,  Adge,  tupra  560.     ffoodcock  t.  Smith,  Bun,  S5. 
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1797.  Tested  in  the  crown.  In  17  //.  8.  tliat  king  granted  to  cardind 
LordPetre  ^^^9  ^^'®  nuuiors  and  lands  of  Thoby  and  Gynge  Mounteney^  and 
V.  also  the  rectory  of  Gynge  Maunteney ;  after  his  attainture,  the  manor 
of  Thoby  was  granted  in  22  H.  8.  to  sir  R.  Page  for  life;  and  in 
tion  by  31  //.  8.  the  Same  subjects  were  granted,  in  reversion,  to  one  Ber- 
Se  Uy-°™  ^^^^9  under  whom  the  defendants  derived  title ;  the  grant  included 
rector;  but  the  site  of  the  priory,  with  the  church  of  S^  Jjeonard  of  Tholn/f 
evidence  to  ^^^  belfry,  church-yard,  &c.  (not  mentioning  tithes),  with  all  other 
explain  tbe  lands  and.  hereditaments  of  the  monastery  in  Thoby,     In  SO  H.  8. 

extent  of         ,  n  ^^  '•m-  -%  n 

the  grant  of  '^*^®  rectory  of  Gynge  Mounteney  was  granted  for  twenty-one  years 
T*  'tfT^'  ^  ^"®  ^  Wentworth^  including  the  "  tithes  of  the  demesne  laods 
doubtful,  of  the  late  monastery/'  In  37  H.  8«  the  rectory  was  granted  to 
the  plaintifTs  ancestor,  including  <<  all  the  tithes  of  the  demesne 
lands  of  the  same  priory  in  Gynge  Mounteney^  late  in  the  tenure  of 
H.  fVentwortk"  No  tithes  were  in  fact  ever  paid  for  the  demesne 
lands  now  in  question,  which  were  of  very  considerable  extent 
Another  part  of  the  same  demesne  lands  of  TAo^  had  been  decreed 
to  pay  tithes  in  a  suit  in  this  court  in  1739 ;  the  only  defence  there 
set  up  having  been  the  unity  of  possession  of  the  tithes  and  land  in 
the  hands  of  the  monastery.  Tithes  had  been  paid  for  that  farm 
ever  since. 

The  defendants  rested  their  claim  of  exemption  on  several 
grounds. 

Ist,  That  after  such  a  length  of  non-claim,  while  the  rector}' 
was  in  the  hands  of  laymen,  a  conveyance  ought  to  be  presumed. 

2d,  That  the  district  of  St.  Leonard  of  Tkoiy  was  not  parcel  of 
the  parish  of  Gynge  Mounteney ^  but  annexed  to  the  church  of  St^. 
[  1485  ]  Leonard^  either  as  a  separate  parish,  or  as  an  extra-parochial  cha- 
pelry. 

3d,  That  the  tithes  of  the  demesnes  of  Thoby  were  vested  in  the 
monastery  by  some  title  distinct  from  the  rectory,  and  therefore 
were  not  conveyed  to  the  plaintiff. 

It  was  proved  that  the  lands  in  question  were  now  considered 
as  lying  within  the  parish  of  Gynge  Mounteney  [a\  and  there  was 
no  trace  of  their  having  ever  been  otherwise,  or  of  the  existence 
of  any  parish  or  chapelry  of  Thoby ^  except  from  the  mention  of  the 
church  of  St.  Leonard  of  Thoby. 

It  was  not  clearly  ascertained  whether  the  monastery  ever  had 
any  demesnes  in  the  parish,  as  belonging  to  a  manor  of  Gynge ' 
Mounteney f  distinct  from  the  lands  in  question,  the  demesnes  of  the 
manor  of  Thoby. 

(«)  In  proving  the  parochiality  of  the  demesnes  the  parochiality  of  these  lands  on  accoont  of  the 

€i*Thobt/,  some  of  tbe  witfieaset,  whose  deposi-  contribution  to  parish  rates,  and  tbercfiHre  not  ad- 

tioni  were  read,  appeared  to  be  pariabioners  of  niissible  to  move  the  fact.     The  court  held  them 

Gynge  Mounteney,  admissiblei  not  being  interested  in  the  subicct  of 

Mtmilly  objected,  that  they  were  interested  in  tliis  suit. 
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'  Burion  and  Pigottf  for  the  pUunti£ — The  parish  must  be  sup-      1797. 
posed  to  have  always  been  of  the  same  extent  as  at  present,  unless    jjordFetre 
some  evidence  is  shewn  to  the  contrary*     The  common  law  right         ▼• 
of  the  rector  must  be  presumed  to  cover  the  whole  parish ;  and 
when  we  find  him  or  his  predecessors,  the  monastery,  enjoying  the 
tithes  of  tlie  whole,  it  must  be  referred  to  that^neral  title,  unless 
some  particular  distinct  title  to  any  portion  be  clearly  established. 

The  existence  of  the  church  of  St.  Leofiard  is  accounted  for  as  a 
*  necessary  appendage  to  the  monastery,  and  does  not  afibrd  any  pre^ 
sumption  of  a  distinct  parish  or  chapelry* 

-  The  circumstance  of  the  grant  to  the  plaintiff  conv  (yirgt 
tithes.of  the  demesnes  of  the  convent  in  GyngeMountenej/j  distinct 
from  the  general  grant  of  the  rectory,  is  naturally  accounted  for 
from  the  unity  of  possession  till  then  in  the  hands  of  the  monastery, 
of  cardinal  Wolsey^  and  of  the  crown.  When  the  tithes  came  first  to 
be  divided  from  the  land,  and  capable  of  a  separate  perception,  the 
grant,  to  prevent  all  doubts,  has  expressly  mentioned  them.  There 
is  therefore  no  fair  inference  that  the  monasteiy  held  these  tithes 
by  a  title  distinct  from  that  to  the  rectory. 

But  supposing  such  an  inference  to  arise,  then,  if  the  demesnes 
of  the  monasteiy  in  Gynge  MoufUeney^  mentioned  in  the  plaintifTs 
grant,  mean  the  demesnes  of  Thqbtfi  as  lying  within  the  parish,  the  t  ^^^^  3 
tithes  of  those  demesnes,  ''the  subject  of  dispute,  are  expressly 
granted  to  us.  If  the  deme^es  of  Thoby  are  dificDrent  firom  those 
mentioned  in  the  grant,  then  the  presumption  of  a  distinct  tide  to 
the  tithes  does  not  extend  to  them. 

The  conveyance  to  the  defendant  of  the  church,  church^yard, 
belfi-y,  &c  all  connected  with  the  church  of  St.  Leonard^  without 
mentioning  the  tithes,  negatives  any  idea  of  these  having  been  con- 
veyed to  him ;  and  there  is  no  evidence  of  any  conveyances  or 
transmission  of  the  tithes  of  the  demesnes,  as  a  property  in  the  de- 
fendant's family,  distinct  from  the  land; 

If  any  such  right  ever  existed,  it  could  not  merge,  and  the  defen- 
dant Blencoe  would  be  entided  to  take  the  tithes  from  the  other 
defendants,  his  tenidhts.  He  is  setting  up  a  counter  tide  to  the 
tithes,  without  any  conveyance  or  pernancy  in  any  of  his  ancestors 
to  support  such  a  claim. 

The  whole  defence  therefore  resolves    itself  in  truth  into   a 
claim  of  modus  in  turn  decimando,  founded  on  the  long  non*  claim  of 
tithes ;   but  it  is  clear  that  such  a  defence  is  bad.   Benson  v.  Olive^  Supra  701. 
Bunb.  284.     Charlton  v.  Charlton^  Bunb.S25.     The  corporation  Suprm7i5. 
of  *  Bury  v.  Evansj  Com.  R.  643.    \Nagle  v.  Edwards.      In  the  •  suj^ 
two  latter  cases,   tiie  presumpticHi  of  a  conveyance  from  the  lay  757. 
impropriators  was  insisted  on;  but  the  court  held  it  to  be  qnly  ^qo^  1442'^'* 
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1797.     ther  mode  of  claiming  a  modus  in  nan  dectmando^  and  rejected  it 
la^T^re  accordingly. 

▼.  Here,  the  plaintiff's  family  being  Roman  catholics,  could  not 

^'  with  safety  stir  any  question  with  their  neighbours  concerning 
tithes,  and  the  length  of  non-claim  is  therefore  no  proof  against 
them. 

Partridge  and  Bomitty^  for  the  defendants. — Since  the  tithes 
which  were  vested  in   the   different   monasteries  came  into  the 
hands  of  laymen,  they  have  been  transferable  like  any  other  Iay« 
property,  and  all  rules  of  construction  or  presumption  of  such  con* 
veyances  ought  tx>  apply  to  them;  accordingly,  grants  or  convey- 
Supra  11 74.  ances  of  tithes  have  been  presumed  from  length  of  possession*  ScoU 
Suprmii77.  V.  Aireyt  Edwards  v.  Lord  Vernon.    The  reason  why  a  prescrip- 
tion in  non  decimando  could  not  originally  exist;,  was,  because  the 
incumbent  could  not  convey  the  tithes,  and  therefore  a  conveyance 
by  him  could  not  be  presumed  from  length  of  time,  or  any  other 
evidence ;  but  when  the  reason  ceased  to  exist,  the  rule  ought  to 
have  varied  accordingly.     Every  thing  which  could  be  lawfully 
[  1487  ]  done  shall,  after  long  possesssion,  be  presumed,  "^Beadle  v.  Beard, 
ssl?^^       12  Co.  6.  the  mayor  of  KingsUm   v.   Homer,    Omp.  102.     12 
Supnii397.  Mod.  181.  So^obridge  v.  Benton;  otherwise  the  length  of  possession 
would  be  detrimental  to  the  possessors,  from  the  danger  of  the 
grants  being  lost  or  defaced.    The  cases  which  determine  that  such 
a  presumption  cannot  exist  against  a  lay  impropriator,  may  therefore 
deserve  to  be  reconsidered. 

But  the  present  is  distinguishable  from  those  cases :  in  each  of 
them  only  some  particular  species  of  tithes  was  disputed.  But  the 
presumption  of  accidental  omission  to  collect,  or  of  fraudulent  sub- 
traction of  one  species  of  tithes,  is  much  greater,  and  the  probability 
of  a  conveyance  of  it  much  less,  than  when  the  whole  tithes  of  a 
large  dbtrict  have  been  immemorially  withholden. 

There  is  a  great  probability  that  the  lands  of  Thoby  were  not 
originally  a  part  of  the  parbh,  and  that  the  tithes  of  that  district  were 
vested  in  the  monastery  by  some  distinct  title.  That  lands  might 
be  so  annexed  to  a  parish  appears  by  Seld.  Hist.  ^  Tithes,  c.  9.  s.  4. 
and  the  express  mention  in  the  grant  to  the  plaintiffs  of  the  tithes 
of  the  other  demesnes,  seems  to  imply  such  a  separate  title.  There, 
is  also  some  reason  to  suppose  that  it  was  originally  a  separate 
parish.  For  although  the  existence  of  the  church  of  St.  Leonard 
may  be  referable  to  the  monastery,  yet  it  may  also  be  referred  to  an 
ancient  parish  or  extraparochial  chapelry,  of  which  the  memory  is 
now  lost.  The  &ct  of  the  plaintiff's  ancestors  never  having  de- 
manded tithes  from  so  large  a  district,  can  only  be  accounted  for  by 
supposing  that  it  was  known,  for  some  reason  now  with  difficulty 
r  21 
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guessed  at,  that  the  tithes  of  these  demesnes  were  not  indiided  ib     1797. 
the  grant. 

It  is  clear  that  the  grant  to  the  defendants  of  all  the  heredita-        ▼. 
ments  of  the  monastery  in  Tkoby  would  cftny  the  tithes,  if  not    ^'^'^^^ 
before  vested  in  the  plaintiff. 

Burton^  in  reply. — The  cases  ofBmy  Si.  Edmunds  V.  Eoans^  and 
Nagk  V.  Edwardsj  did  not  go  on  the  particular  circumstance  of 
only  some  species  of  tithes  being  there  disputed,  but  upon  the  ge* 
neral  ground,  equally  applicable  to  the  present  case,  that  the  length 
of  non-payment  of  tithes  to  a  layman  cannot  be  set  up  to  prove 
either  a  modtis  in  non  decimando^  or  a  presumed  C(Hiveyance  eqniva^ 
lent  to  such  a  modus. 

In  all  the  cases  where  conveyances  have  been  presumed,  there 
has  been  actual  possession  to  raise  that  presumption.  Here^  the 
defendant  has  had  no  possession  of  the  tithes. 

The  case  stood  over  till  this  day.  [  1488  ] 

Macdonaldj  Chief  Barony  in  stating  the  caae^  remarked,  that  the 
express  mention  of  the  tithes  of  tb6  demesnes,  aftor  die  general 
grant  of  the  rectory  and  tithes,  seemed  to  imply  some  peculiarity  ill 
the  title  to  those  tithes  which  ooaM  not  now  be  very  clearly  ascer- 
tained. The  mention  of  tb^  demesne  lands  in  Oynge  Mauntenejf 
seems  to  apply  to  a  manor  there  distinct  from  the  manor  of  Tkoln/, 
and  over  which  alone  the  grant  of  tithes  to  the  plaintiff  extended. 

It  is  not  at  all  explained  why  the  tithes  of  these  demesne  lands 
were  never  claimed,  till  the  suit  in  1739  as  to  atiother  parcel  of 
them.  Lord  Petr^s  family  were  not  in  fiu^t  during  all  that  time 
under  any  disability  to  assert  their  rights ;  they  were  in  very  con- 
siderable power  daring  the  reigns  of  H.  8.  E.  6.  Eliau  and  J.  1 .,  and 
bis  ancestor,  who  was  first  ennobled,  was 'secretary  of  state  under 
Q.Eliz.  and  J.  1.,  and  a  protestant.  The  reason,  therefore,  of 
the  tithes  never  having  been  demanded  must  be  traced  from  other 
sources. 

It  is  now  established  by  many  cases  too  firmly  to  be  disputed, 
that  mere  non-payment  is  not,  even  among  laymen,  any  answer  to 
the  demand  of  tithes.  These  determinations  are  perhaps  to  be 
lamented.  I  should  have  liked  better  to  have  fotmd,  in  regard  to 
tithes,  the  same  principle  of  decision  which  regulates  the  title  to 
every  other  lay-fee.  If  non-payment  for  any  length  of  time  forms 
no  presumption  of  a  grant  of  the  tithes,  then  the  length  of  enjoy<« 
ment,  which  in  all  other  oases  is  the  best  possible  titl^  senses  only 
lo  weaken  the  cfadm  of  exemption  from  tithetf,  as  the  difficulty  of 
tracing  its  origin  is  increased.  In  the  preseni  case,  it  is  hardly 
credible  that  the  plaintiff's  family  have  omitted,  for  above  two 
centuries,  to  exert  this  right,  from  fnere  forbearance  or  negligence. 
Some  other  transaction  probably  took  place  between  the  parties, 
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J^Pg^fg  4iBcidiQg  npon  the  .ground  ^  such  a  presomptioii. 

▼•        .  ,  AltbpUgjU  lepgtli  of'tjipe  b^  not^  ifs^  *  title  agamst  <llie  rector, 
'^^"'^^    yet  if  there  iqppear  any  circugyitances  which  can  raise  a  d^^Vibt.  ^  to 
the  original  extent  of  hU  grant,  ihe  immemorial  noo»^ymeiitBNi«i: 
giye  inQoita  ^i;oe^  to  suck  circumstances. 

'  ffj^&f^  H:iS'!>9t  probable  that  the  lands  of  Thobj^metjd  origpnaUy  a 
separate  district  or  parish;  and  the  grants  to  die  plaintiff {deefe^ 
,;  ^)(  fii)fuj(,«fQme  pa2ticulari^  in  |he  title  to  thc^  tithes^,  ibe  4eiiieBii#s. 
Thesearcbes  which  have  been  made  as  to  the  ^urigiosit  b^updarvi 
ottbe{mi4^»  and  as.tp  the  maiKHTs  spoken  of  in  the  grsot%)^ye  jk»I 
gone  so  far  as  perhaps  they  might.     It  rather  seems  that  t2ie,|fiaiit 

C  1489  ]  BffiitsiOTillji.p^th^^^if^^fii'^ 

bffa  tljie  PWor  of  J^olgf^  Under  such  peodiar  cifooBist^Bces,  so 
li^e  explained^  apd  wjiere.tbe  po^sessioa  ao  strongljr  fortifies  eteiy 
dpubt  of  the  plaintiff's  daim^  we  are  of  qpimoa  that  the  ctfse  oiighl 
to,ut|dergo,.the  iavfstigs^on  of  a  jury,  where  the  whole  may  be 
mojre  closely  investigatedf  and  every  circumstance  of  evidence  neoetve 
its  proper  weight. 

Tb((  court  direpted  an  issu%  to  try  wheliier  tb^  plaintiff  waaen- 
titled  todietiftbespf  the.landsinquestion#v    .■,. 

ir  .   f      -  ...     JUJ     ,■■1    II  IIIM.I     -..r;    ..-  ;1   I  .-ll      •. 

TK  9iGe6:in.  '  A.  D.  17^.    ScacJ.  '"" 

"    ''  •  I  £      .  '  ■      .  -         f  -    ■  ■ 

Cotb/er  v.  Hows.    £S  Anstr.  95^.] 

8.  c.   ^  '  I9  this  caae  the  simple  qaestaoA  wast  in  what  aasimer  doverJay 

^i^^^!^  is  to  be  tithed.    The  court  had  iq^i  a  fimnev  hearing  determined 

aor»4mf  that  it  is  tithable  in  the  swathes    But.  upon  «  leJieariBg  they 

tith^  in  dmnged  their  opinion,  and  the  Chief  Daroa  spok^  as  it  is  nponaif 

tiieoodct»  as  follows:  ■''■ 

swathe.  Macdondld^  Chief  Baron,  r—  When  this  cause  was  before  the  court 

on  a  former  occasion,  the  evidence  was  not  so  fully  discussed,  nor 
the  point  so  clearly  illustrated  as  it  has  now  been,  and  we  are  very 
happy  in  an  opportunity  to  reconsider  our  detenninatio»on  ia  sub^ 
ject  of  such  general  importance^  '  . 

The  broad  question  ta  be  decided  is,  whether  the  tithe  ic»f  clover 
caup  according  to  the  evidence  before  the  courtj  -fiiirly  and'  legally 
be  set  out  in  the  swathe^  or  whether  it  must  be  set  out  m  some  later 
stage,  when  the  article  gets  into  the  shape <if  cocks.       -      ^^t^ 

The  first  and  strongest  testimony  is  the  emdentia>  rei  i  tbe  ntler 
impossibili^  of  ascei^ning^  with  any  precision,  the  fiusness  of 'tha 
tithe  if  s6t  out  in  the  jswathe.  If  the  field  is  irregular,  the  leiigth 
of  the  sw&thes  must  be.  unequal,  and  the  parties  must  measure  every 
swathe  in  the  fields  to  determine  the  fiumess  of  the  tithe.       •; 
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.    On  A«  former  benii^  ire  decided  fer  the  defendaJst,  W'the     1798. 
ground  that,  according  to  the, ^idenoe. then  befbre  tts,  ddver  does     ^^ 
not  in  the  usual  course  of  hasbandty  gel  into  tlie  shiq)eof«  code  at        ▼. 
all,  but  is  generally  carried  immediately  from  the  sWathe.    Upon     ^^^'^ 
the  whole  of  the  evidence  bow  before  us,  we  are  satisfied  that  we 
were  then  mistaken  in  the  foct;  that  dover,  in  almoslj  every  bbe,  is 
put  jmo  eocks,  smnetinles  only  before  cardng,  genjerally  id  a  mtich 
earlier  stage^ 

It  mppeBorSi  indeed,  that  it  is  sometimes^  though  rardy>  ^carried  [  1490  ] 
from  the  swafhe;  but  this  b  so  unosual  that  there  Is  a  contraricity 
of  evidoice^  whether  it  is  done  in  peculiarly  fine  or  in  remaiScafrfy 
bad  seasonsi. 

If.  it  does  not  introduce  a  new  and  unprofitable  mode  brhtts* 
buidry^  this  tkhe  must  be  sul^ect  to  the  genefid  rule  with  rigwd 
to  lUl  hay.  The  general  and  iirefiiiagable  law  of  tidiltig  k,  that 
eadx  article  is  to  be  tithed  when  it  comes  into  such  a  state  t>f  sever- 
»»  a«  U,.  p.»«, ».,  .»  ,h«l«  h.  I- M.  to  *«*. /TH. 
Stage  of  the  process  in  whidi  that  object  is  best  attained,  mrrits  the 
time  of  tithing. 

This  rule  is  analogous  to  diat  whidi  prevmls  in^  other  articles, 
similarly  situated.  Thecaseof  JSrit'iif^T.jRiEi^appUedittobiur^^^^  Sttpn967. 
The  tenant  there  tithed  his  barlqr  in  the  swathe.  This  court  di- 
rected him  to  acopuntfojrthe  value  of  the  tithes  %s  being  improperly 
set  out.  They  held,  that  the  barley  must  be  collected  into  heaps, 
not  by  any  similarity  to  the  mode  of  ^thing  com  or  hay,  but  from 
the  nature  of  thetUpg$  ^Mt  ihe-iwatheis  no^  such  aitcAd  dF  seve- 
rance as  enablee  the  dergj/vnen  to  lee  tiiat  he  has  his  tenth,  and  the 
arttde  musft  therefcve  be  put  into  a  proper  state  for  Aat 
before  4he»tbhe8caii'te|ie(  out.'  '--^ 

The  court  reversed  the  decree,  and  directed  an  account 
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Pdrrry  and  GMs.  t.  Thaauis  Hermf^  WiUiam  Sfepkensj  WiUiam  Beft^ 
neltf  bis  Majesty's  AUamey  General^  and  the  Bishop  ^Landaffi 
by  original  biU^  and  v.  William  Hofioeyj  the  son  and  executor  of 
the  abovennamed  JfilUam  Huroejf^  by  Mil  of  revivor;  and  r.  James 
Lander  and  WiUiam  Jawtes,  assignees  of  the  said  WiUiam  Harvey^ 
a  bankrupt,  by.  supplemental  bill.    [MS.3 

In  this  case  the  biU.  stated,  that  the  bishop  of  XamZo^. for  the  Under « 
time  bdng  had  been  from  the  reign  of  jEtf,  1.  by  virtue  of  a  grant  §S2  ^s^ 
from  that  king  up  to  the  preset  time^  and!  then  was,  sdsed,  or  en-  ^  <n»^ 
titled  in  riglit  of  his  see,  or.otherwise,  of  M  to  the  rectory  or  par-  ffov^auar^ 
sonage.  of  NeocHand  in.  the  county  of  Gloucester,  and  the.  tithes  both  *«*"«*  f". 

MwAtfMajvsA  SIB 

great  and  small  arising  within  that  parish,  and  particularly  the  tithes  the  ciu». 
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^?^»     both  great  and  small  arbhig  fai  m*  tipoo  tlie  lands  in  or  befell  the 

jDbryy      ^eign  o(  Ed.  1.  Of  at  any  time  since,  assaited  or  to  be  assarted,  and 

situated  within  the  extraparochial  parts  of  the  forest  of  Dean  in  the 

said  county  of  Gloucester:  it  then  derived  title  to  the  plaintiff,  Gibbs^ 

PJ^J^^«*^     who  was  a  trustee  for  the  other  plaintiff,  Pony,  to  the  tithes  arising 

timit^  the    upon  the  lands  assarted  or  r^ted  to  be  assarted  within  the  extra- 

S^(^ded  P^'^bial  places  of  the  forest  o(  Dean  under  a  lease  thereof  from 

to  Um  tithes  the  bishop  of  Zianio^/  and  after  charging  occupation  and  receipt 


^J^^^l^  by  the  three  first  named  defendants  of  tithable  matters  within  such 
in  the  oc  extraparodiial  places,  it  prayed  that  they  might  be  decreed  to  pay 
tibeke^en  ^  ^be  plaintiff,  Farryy  the  valne  of  the  tithes  subtracted  by  them 
of  the  fo-     from  the  year  1777. 

lands  in-  I'be  defendant  Harvey^  by  his  answer,  stated,  (among  odier 

cioied  by  «  thmgs,)  that  his  fiither,  the  sud  Tktmuis  Harvey,  deceased,  was  one 

■oo  by  en.    of  the  keepers  of  his  majesty's  forest  cfDean^  and  resided  for  several 

cmdmoent  years  bcfcHie  his  decease  at  one  of  the  lodges  in  that  forest  called 

forest ;  for    fke  Speech^touse  Lodge,  which  he  believed  is  situated  in  an  extra- 

^iJj^"  ■  |)arochial  part  of  the  forest,  and  that  such  lodge  consists  of  a  mes- 

ture,  not  «n  suage,  Stable,  and  outhouses,  to  which  and  appertaining  to  tbf^  dame 

^'^^^         are  inclosed  about  for^  acres  of  land  taken  out  of  the  said  forest, 

the  sole  property  of  his  majesty,  set  apart  and  allotted  for  the  use  and 

Support  of  the  keeper  of  such  lodge,  and  as  servant  to  the  king: 

that  about  ten  acres  of  that  land  are  converted  into  rtieadow  or 

pasture,  and  the  residue  into  arable :  but  that  he  could  not  set  forth 

when,  or  about  what  timie,  such  land  was  inclosed,  nor  the  yearly 

value  thereof;  the  same  never  having  been  let,  nor  otherwise 

holden  or  enjoyed  by  himself,  his  father,  or  any  other  person,  than 

tis  such  keeper  as  aforesaid:  that  he  did  not  believe  the  plaintiff, 

Parry,  was  entitled  to  tithes  of  any  thiiig  which  had  arisdn  on  such 

lands  so  in  the  possession  of  his  father,  as  one  of  the  keepers  of  the 

said  forest,  or  any  part  thereof;  such  lands  being  in  truth  and  in 

fact  the  sole  property,  and  in  the  hands  of  the  king,  and  occupied 

by  his  said  father,  as  his  majesty's  servant,  removable  at  pleasure ; 

but  on  the  contrary  he  submitted  to  the  court,  that  such  lands  by 

virtue  of  the  king's  prerogative  are  wholly  discharged  and  exempted 

from  the  payment  of  all  tithes  of  what  nature  or  kind  soever,  and 

from  any  composition  or  satis&ction  in  lieu  thereof. 

The  defendant  Bennett,  by  his  answer,  stated,  (among  other 
things,)  that  he  was  in  the  occtipation  of  five  small  pieces  of  land 
inclosed  in  the  extraparochial  parts  of  the  forest  oi  Dean  at  several 
times  since  the  year  1777,  and  amounting  to  five  or  six  acres,  or 
[  1493  ]  thereabouts,  upon  which  he  had  raised  barley,  oats,  Stc;  but  he 
denied  that  tithes  were  due  of  any  of  the  tUngs  he  had  raised  upon 
,  such  lands ;  and  insisted,  that  such  lands^  as  being  situated  in,  and 

part  of  the  forest  erf*  Z>Mni^  8«cb  forest  bdng  part  of  the  pMsesMQ 
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of,  and  belcMiging  to  the  crown  of  England^  were  totally  exempt     1798 
from  the  payment  of  tithes  or  any  composition  in  lien  thereof;  and    '^^^ 
the  rather,  for  that  if  the  plaintifi  had  tach  leases  or  grants  from         ▼. 
the  said  bishop  of  Landaffi  and  if  the  said  king  Ed.  1.  did  make     ^^'^^ 
such  grant  as  in  the  bill  set  forth,  yet  that  nothing  did  or  could 
pass  by  law  thereby,  but  only  the  tithes  of  such  lands  within  the  said 
forest  otDearif  whether  extraparochial  or  not,  as  were  at  the  time 
of  the  said  grant  actually  assarted  therefrom ;  and  as  to  any  tithes  of 
what  nature  soever  which  were  to  arise  from  any  lands  then  parcel 
of  the  forest  of  Deanj  which  should  be  at  any  period  of  time  after 
the  passing  of  the  said  grant,  and  were  not  at  the  time  of  the  making 
thereof,  or  in  the  lifetime  of  the  sdd  king  Ed>  1.,  actually  assarted 
from  the  said  forest,  such  grant  (if  any  there  were)  could  not  be 
construed  to  extend  any  further  than  to  the  tithes  of  such  lands  as 
were  then  actually  assarted,  or  should  be  assarted  in  the  lifetime  of 
the  said  king  Ed.  1.  who  was  the  grantor  thereof:  that  there  was 
such  exemption,  and  that  such  lands,  or  the  tithes  arising  therefrom, 
were  not  deemed  or  taken  to  be  within  the  said  pretended  gnant  or 
patent,  or  meant  to  be  granted  by  the  said  bishop,  or  by  the  leases 
in  the  bill  set  forth,  was  evidenced  by  this,  that  no  such  bishop  for 
the  time  being,  or  any  person  claiming  under  him  from  the  time  of 
such  pretended  grant  to  the  time  of  filing  the  present  bill  bad  ever 
received  any  tithes,  or  any  composition  in  lieu  of  any  tithes  arising 
on  or  from  any  lands  assarted  in  the  said  forest;  save  and  except  as 
to  such  lands  as  were  assarted  in  the  reign  of  the  said  king  Ed.  I. 
which  had  been  commonly  known  and  distinguished  as  old  assarted 
landSi  and  which  only  for  the  reasons  aforesaid  could  be  considered 
as  comprized  in  the  said  grant  of  the  said  king  Ed.  I.  and  from 
which  lands  so  known  and  distinguished  as  old  assarted  lands,  and 
from  no  other  lands  in  the  said  forest,  had  tithes  of  any  sort,  or  a 
composition  or  other  satisfaction  in  lieu  thereof,  been  received  by 
any  bishop  of  Landaff^  or  any  person  claiming  under  him. 

The  defendant  Stephetis,  by  his  answer,  stated,  (among  other 
things,)  that  he  was  one  of  the  keepers  of  his  majest3r's  forest  of 
Dean^  and  resident  in  one  of  the  lodges  in  the  forest  called  Blakeney 
Lodge,  situated,  as  he  believed,  in  an  extraparochial  part  of  the 
forest,  and  consisting  of  a  messuage,  stable,  and  outhouses,  to  which 
were  inclosed  about  thirty  acres  of  land  taken  out  of  the  forest,  the  t  ^^^^ 
sole  property  of  his  majesty,  set  q>art  and  allotted  for  the  use  and 
support  of  the  keeper  of  such  lodges  and  as  servant  to  the  king ; 
and  that  about  one  half  of  those  thirQr  acres  was  converted  into 
meadow  or  pasture,  and  the  other  part  was  left  in  its  rough  state : 
he  then  set  up  the  same  exemption  from  tithes  for  this  lodge  and 
the  lands  annexed  to  it,  as  was  claimed  by  Harvet/ for  Speech" 
House  Lodge* 
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1798.     '    The  Aliomey  General  in  his  answer  said,  that  he  ckimed  on 

ParrT  ^^^^^^^  ^^  majesty  such  interest  in  the  dthes  in  question  as  bis 

▼.        majesty  was  entitled  to^  and  submitted  it  to  the  care  and  protectiou 

Harvey.      ^ftheCOUrt 

The  bishop  of  ixnu2a^admitted  the  execution  of  the  leases  stated 
in  the  bill,  and  submitted  that  the  plaintiff  was  entitled  to  the  tithes 
demanded  by  the  bill. 

The  plaintiff  having  replied  to  the  answers  of  the  three  first 
defendants^  and  issue  being  joined,  and  witnesses  examined,  the 
cause  came  on  to  be  heard  thb  term,  and  after  long  argument  at 
the  bar,  the  Judgement  was  delivered  on  the  2d  day  of  JUoreA  1798| 
at  the  sittings  at  Serfeanfs  Inn  Hall^  by  the 

Liwd  Chirf  Baron.  —  This  cause  of  Parry  v.  Huroeg  has  stood 
fiir  Judgement  some  time ;  not  so  much  from  any  diffionky  upoo 
the  subjectf  when  it  comes  to  be  looked  into,  9&  fixmi  the  novelty 
of  it. 

The  jdwitiff  IViUiam  Parry  is  the  lessee  of  the  bishop  of  Loan" 
dqff't  and,  as  such,  he  claims  certain  tithes ;  he  claims  that  an  ac- 
count may  be  taken  of  all  the  tithable  matters  and  tilings  reaped^ 
mowed,  cul^  gathered,  or  in  any  mamier  had  and  subtracted  by 
«the  defendants  in  and  from  certain  fiurms,  lands,  and  tenements 
dttnn^  thehr  respective  occupation  thereof  from  the  month  of  Ma/ 
1777  to  the  present  time;  and  also  of  all  the  tithes  and  tendis 
thereof;  apd  likewise  of  the  full  value  of  such  tithes  and  tenths 

The  defendants  are  three  in  number*  Two  of  them  stand  in  this 
predicament;  they  are  Jkeepers  in  the  forest  of  Dean  g  the  one  of 
them,  as  keeper,  occupying  one  lodge  called  Speeck^-kouse  Lodge; 
the  other,  as  keeperi  also  occupying  a  lodge  called  Blateney  Lodges 
and  together  with  those  lodges  occupying  and  having,  as  fiur  hadk 
as  the  memory  of  witnesses  goes»  certain  parcek  of  land%  P^7 
grass,  and  partiy  com. 

The  grant  itself  under  which  the  lessee  claims,  is  a  grant  sub- 
sidiary to  a  former  one,  by  which  the  rectory  oiNewUmd  was  given 
to  the  Inshop  otLandqff'hj  kingjBcf*  1.,  and  the  great  tithes  granted 
to  liim  and  his.  successors.  In  addition  to  that  in  33  JSd.  1.  the  king 
[  149i  ]  grants  in  these  terms :  Eex  omnibus  ad  quos,  4rc.  SabUem,  ScitUih 
quod  ad  emendacionem  episcopatds  Landavensisj  qui  nimis  exUis  esse 
dinosatuTf  necnon  in  suboencionem  suslewtacionis  ayusdam  capeUani 
dixnna  pro  animd  nodrd  et  animaJbus  anUcessorum  nostrorum  singtdis 
diebus  cdebrantis,  et  imperpetuum  celebraturi  in  ecdesid  omnium  sane- 
torunt  de  la  Newefande  injira  Jbrestam  nostram  de  Dency  quam  vene- 
rabilis  pater  Johannes  episcqpus  pradicti  episcoptUds  tenet  sibi  et  suis 
successoribusy  appfcpriatam,  concessimus  eidem  episcopo  pro  nobis  d 
hKcredibus  nostris,  ^quantum  in  nobis  estj  quod  ipse  et  successores  suij 
episcopi  ejusdem  loci,  omnes  decitnas  de  assart  is  infra  JoresUim  pro- 
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dictam  de  novo  assarlatis  et  auartaniis  praoenierUes  percipicml  et     1798. 
habeant  ecdesie  sue  de  la  Newelande  predieie^  quas  tid  eahdkm  eedt^      -^ 
siam  volumm  imperpetuum  perttnere  sine  db^rucciane  tel  impedim&htd        v. 
nostri  vel  iaredum  nostrorum  seu  ministrorum  nostrorum  quofiim^     Barvey, 
cunque ;  dum  tamen  assarta  predicta  extra  limites  cuftiscunque  paroehie 
existant.      In  cujuSi  Sfc.  T.  IL  apud  Westm.  xx.  die  Mardi.    Per 
ipsum  R.  et  Peticionem  de  Consilio* 

There  appear  to  hare  been  proceedings  upon  this  m  the  reigh  of 
Ed.  2.  in  two  or  three  instances :  for  we  find  that  severat  of  the 
adjacent  rectors  daim,  as  belonging  to  thdr  rectories,  certain  ptths 
of  those  tithes  gtTen  by  this  grant;  there  were  commissioders  t6 
inquire  which  were  the  assarted  lands  meant  to  be  die  snligieet 
matter  of  this  grant,  and  likewise  directions  to  the^keepers  tb'tt^ist 
the  bishop  in  the  lecoTery  of  those  tithes.     From  that  period  ddwh^ 
wards,   firom  the  conclusion  of  those  proceedings  to  the  pil'eiettfc^ 
time,  we  hear  of  no  claim  whatever,  except  that  in  the  year  173^ 
in  Buvbury  (a) ;  the  same  sort  of  daim  was  tben^  set  ^,  slid  diiere 
was  die  same  imperfbcticMi  in  that  claim  which  there  is  in  this  \ft\ 
namely,  that  the  lease  fixxm  the  bishop  states,  that  ft  was  late  in  th^ 
occupation  of  a  certain  person,  when  it  was  hot  m  his  occupation ; 
however,  it  is  better  to  determine  the  question  upon  t^  broad  [  1495  ] 
ground  than  upon  that*     The  grant  itself  is  a  grant  which  is  men-» . 
tioned  in  more  places  than  one  in  lord  C6k^%  commentary  upon  8ln>t*^7. 
the  statute  of  tidies;  and  also  in  a  very  curious  chapter  in  Seld&n^  Md.  Hisu 
where  he  endeavours  to  prove  (what  is  not  now  denied)  that  in  ^*^^*  ^^' 
former  times  it  was  usual  for  the  king  and  the  nobility  to  grant 
tithes,  not  to  the  rectory  itself  or  in  assidtanoe  of  the  parish  priest; 
but  the  tithes  of  lands  lying  in  Kent  would  be  granted  to  a  fectory 
in  Cornwall^  and  so  on.     The  grant  was,  imdoiibt^ly,  a  grant  re-^ 
cognized  at  that  time :  but  the  question  will  be^  what  the  true  in« 
terpretation  of  that  grant  is,  and  what  it  relilly  contains ;  for,  if 
the  lessee  of  the  bishop,  in  this  case,  is  seeking  what  never  was 
granted  to  the  bishop,  of  course  his  claim  falls  to  the  ground:  if 
he  is  seeking  what  was  granted  to  the  bishop,  no  time  that  has 
elapsed  can  alter  it,  though  for  some  centuries  there  was  no  daim 
upon  this  grant.     Then  the  question  is,  ^  what  are  the  lands  assartatie 

(a)  That  was  the  case  of  Bond  ▼.  Sarr&Wf  tfuJI  be  ▼oid.'*-^S.C.  SeiJ.  HilTu  MSSL  toL  24. 
Bunb.  312.  the  report  of  which  U  at  foUows.  — .  p.  40.  Qum-e  Hob.  132.— For  the  pleadingi  and 
"  Upon  a  bill  for  tithes  of  assart  lands.  Baron  decree  in  the  case  of  Bottd  t.  Sorrow,  vkU 
Comynt  seemed  to  be  of  opinion,  that  the  words,  dt    8  Wood'i  Deer.  817. 

notwoMarto/isflaMarton^Uf,  in  the  grant  of  ^.1,  {h)  The  lease  of  1784,  in  the  present  cite, 
should  be  construed  to  extend  only  to  such  lands  stated  the  tithes  thereby  demised  to  have  been 
as  were  at  that  time  assarted,  or  intended  shortly  •  fbrmerly  hslden  and  enjoyed  by  one  Edward 
to  be  so,  and  not  to  such  as  in  future  ages  should  Bond,  afterwards  by  lord  CoUramef  since  then 
happen  to  be  assarted,  especially  if  no  tithes  have  by  lend  Romney  and  WiBiam'  MaUermany  and 
usuaUy  been  paid;  as,  if  a  man  grants.  th» wool  -  tban.laldy  by  Edward  &mdy$  Lechmere,  and 
of  his  sheep  that  he  shall  have  seven  years  hence,  *  Thomat  Mell, 
if  he  had  no  sheep  at  the  time  of  ibt  gnatf  it  '    '   *  * 
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1798.  et  assartandcef  We  most,  in  constraiiig  a  king^s  grant,  take  it  ae- 
Parry  cofding  to  its  tTuc  and  legal  interpretation;  and  there  are  recog- 
▼•  nized  two  ways  in  which  the  king  may  be  damnified ;  the  one  is, 
*''^*^'  by  any  person's  assarting  his  lands;  the  other  is,  by  any  person's 
committing  a  purpresture  upon  his  lands.  These  are  two  perfecdy 
separate  and  distinct  things.  The  assarting  of  lands,  as  1  shall  shew 
in  a  moment,  was,  (and  all  the  regulations  of  the  forest  laws  upon 
the  subject  are  applied  entirely  to  this  case,)  when  private  persons 
had  lands  within  the  regard  of  the  forest:  they  could  not  them- 
aelves  assart  their  own  lands,  that  is,  they  could  not  pluck  up  the 
timber  or  underwood,  by  the  roots,  and  make  it  arable  land,  even 
upon  theur  own  lands,  without  a  r^ular  and  solemn  process :  an 
application  must  be  made  to  the  crown  for  an  ad  quod  damnum ;  that 
writ  must  be  issued,  and  an  inquisition  taken  upon  it;  if  it  was  re- 
turned, that  there  is  no  damage,  a  licence  from  the  Chief  Justice  in 
Eyre  was  granted  to  assart  the  lands.  But  pwrpresture  is  different 
from  assafiingf  because  that  is  felling  the  timber,  but  not  plucking 
it  up  by  the  roots.  And  it  is  everlastingly  to  be  kept  in  view,  that 
the  preservation  of  the  game  was  the  sole  object  of  those  laws,  and 
the  game  were  not  so  much  hurt  by  leaving  the  stub,  as  in  the 
case  of  an  assart,  where  it  would  never  grow  again.  For  this  rea- 
son the  assarting  of  lands  without  the  king's  licence,  or  committing 
waste,  and  a  purpresture^  are  very  difierent  things :  the  assart  was 
treated  with  considerably  more  severity  by  the  forest  laws  than  a 
[  1496  ]  purpresture.  With  respect  to  2l  purpresture^  a  man  laying  the  lands 
of  the  king  adjacent  to  his  own  into  his  own  inclosure,  was 
punished  very  particularly ;  but  not  so  much,  as  in  the  case  of  assart; 
because  it  might  be  soon  put  an  end  to,  and  no  irreparable  mis- 
chief, as  in  the  case  of  assart.  Then  let  us  see  what  is  the  &ct  in 
the  present  case  upon  die  evidence.  The  fact  upon  the  evidence  is, 
that  there  is  no  symptom  of  assart  whatever.  All  the  witnesses  say, 
that  these  lands,  excepting  three  acres  latdy  laid  in,  have  been 
occupied  by  these  keepers,  who  are  recognised  by  the  forest  laws  as 
regular  and  ordinary  servants  of  the  king  in  his  forest.  There  is 
no  pretence  to  call  this  an  {issarting.  Then  these  are  the  demesne 
lands  of  the  king  occupied  by  himself  through  bis  servants.  These 
are  extraparochial  places;  die  tithes  therefore  would  belong  to 
the  king :  but,  can  it  be  said,  that  these  knds  of  tht  king,  oc- 
cupied by  his  servants,  supposing  them  evai  to  be  within  the  defini- 
tion of  an  assart,  that  the  king  assarting  these  lands,  holding  than 
himself  and  occupying  them  by  his  servants,  can  tithes  of  these  ever 
be  said  to  be  the  subject  matter  of  this  grant?  It  would  be  an  ex- 
ceedingly wide  construcdoh  of  it  ihdeed  to  say,  that  the  lands  whidi 
the  king  shaU  assart  himself  shall  be  tithable  to  die  bishop  ofZoiufa^ 
by  virtue  of  diis  grant;  if  this  grant  should  be  meant  in  this  sens^ 
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no  tithe  would  be  due  (if  these  Unds  yf^re  assarted)  at  all :  there^     1 798. 
fore  the  grant  must  be  mterpreted  to  create  dthes  of  these  lands      p       - 
instead  of  its  being  interpreted  to  say,  that  when  tithes  should  arifie         ▼• 
those  tithes  should  go  to  the  bishop.    In  this  case  the  two  defend-     ^*"^^' 
ants,   who  are  keepers,   are  out  of  the  question.      But  there  is 
another  defendant,  of  the  name  of  Bennett^  who  within  seventeen  or 
eighteen  years  appears  to  have  inclosed  a  parcel  of  land  of  the  king's 
adjacent  to  his  own.     Then  upon  the  very  fact  assarting  is  negatived 
here,  because  this  is  a  description  of  encro^diment ;    nay,  from 
time  to  time  they  have  been  thrown  down^  and  still  this  man  has 
erected  them  again;  and  in  many  ^'fiytapirftf  the  same  has  been  done. 
Then  that  being  the  &ct,  let  us  see  iriiat  good  writers  upon  the 
subject  have  said  upon  the  distinfgti^  between  these  two  cases  of 
an  assari  and  a  purpresturCf  and  irtiat  constitutes  sl  purpresture^  and 
what  does  not. 

The  definition  of  saxjusfisi  will  be  found  in  Dufresn^s  GloS" 
saty,  tit.  Exartus.  It  if  curious,  that  this  foreign  writter  bor- 
rows his  definitions  fieom  our  ancient  books,  and  from  the  JRed 
Book  of  the  Exchequer.  In  the  B^d  Book  ^sart  of  the  forest  is 
described,  <^  Qtumdo  foresUe  nemora  vel  dumeta  qtuelibet  pascuis  et  C  I^^?  ] 
<^  latibulisferarf/m  opporiuaa  succidtmiur;  quibus  succisis  et  radicitus 
^'  evulsis  terra  suboertitur  et  excolitur"  And  you  find  that  the  Re* 
gister  upon  the  writ  of  ad  quod  damnum  says,  ^^  Inquiratur  si  sit  ad 
*^  damnum  seu  nocumentum  Joresta  nostra  pradicta  aut  aliciffus  alte^ 
<^  riuSf  se  concedamus.  A  quod  ipse  arbores  in  bosco  sua  de  M.  qui  est 
'^  infra  metas  foresUs  nostra  pradictie^  succiderej  et  eaSf  quo  voluerity 
*<  caviare f  ac  commodum  suum  inde  facere^  et  solum  illud  postmodum 
*^  assartarcj  et  in  culturam  redigere^  ac  parvo  fossato  et  bassa  haya 
^^  secundum  assisam  foresta  indt^dereJ*  Manxoood  says  upon  that, 
*'  So  that  if  a  man  hath  any  woods  or  underwoods,  or  any  other 
<^  coverts  in  the  forest,  as  hea^h,  broom,  fern,  and  cut  it  down  or 
'^  pull  it  up  by  the  roots,  that  the  land  is  made  plain,  or  converted 
<^  into  arable  or  pasture,  then  it  is  c^led  assart  qfthejorestj  or  land 
<^  assarted^  though  the  owner  receive  no  profit  by  it."  Mr.  Heskelt 
was  of  opinion,  that  if  a  man  hath  meadow  or  pasture  ground  in  the 
forest,  which  is  surrounded  with  thick  coverts,  where  the  wild  beasts 
of  the  forest  frequent,  if  the  owner,  or  tenant,  or  other  occupier 
thereof  convert  the  same  into  tillage,  it  is  an  assm't  qftheforesty  or 
land  assarted*  He  says»  the  difference  between  waste  of  forest  and 
an  assart  is  this :  a  ixtaste  is  the  felling  or  cutting  down  any  covert 
of  the  forest  without  licence;  but  an  assart,  is  the  destroying  any 
covert,  and  converting  it  into  plain  or  arable  land.  You  likewise 
find  in  Bastall,  title  ^^  Forests^"  S4tE.  1,  it  is  ordained^  ^^  Quod  si  quis 
*^  i$ifoentmfuerit  in  dominicodqmim  regis  asjuirtan^ 
^^/aciendo  corpus  debet  jnrifti^ms  retineri  s  si  mtem  extra  dominicum 


1497  CASES. 

1798.     *^  ififharewardttm^  debet  pom  prr  sex  plfgios:  siautemeiiasimeniaiurf 
~  **  debet  duplicare  ejus  plegios:  si  tertib^  corpus  debet  retineri.^    And 

V.         such  an  offender,  for  the  third  offence,  is  not,  by  the  laws  of  the 
Harvejf.    gj^gg^^  bailable  by  any  man,  but  only  by  the  Lord  Chief  Justice  in 
Eyre,  or  his  Deputy.     It  is  certain  by  this,  that  there  is  a  dif- 
ference between  assarting  the  king's  lands,  and  assarting  any  other 
man's  lands. 
Duinsne*!        Now  with  respect  to  a  Purpresturej  let  us  see  what  that  is :  The 
Porpimi     ^^  -Boot  (^the  Exchequer  tells  us  what  a  Purpresture  is,  I  mean,  as 
dere.  applied  to  the  forest  laws.    **  Purprestura  JU  mterdum  per  negligerh 

**  tiam  vkecomitum  vel  ejus  ministrontm;  vd  etiamper  coniinuatam  in 
'*  lofiga  tempora  beUieam  tempestatem^  ut  habitantes  propejvnios^  qui 
^  corona  annominantur^  aUquam  eorum  sibi  portionem  usurpentf  ei  sms 
^  possessianibus  ascribant.    Cum  autem  perlustrantesJudicespersKnt" 
<*  tnefUum  l^timarum  virorum  hac  deprehenderint^  seorsim  ajbwa 
[  1498  ]  <<  comitatus  appretiantur,  etxncecomiti  tradunhar^  ut  de  eisdem  seornm 
1^  »•       <^  respondeant.  Et  kite  dedmus  Pwrpresturas  vel  occupata!*  In  GUm^ 
xnlle  the  description  of  it  is  this:  '*  Didtur  autem  purprestura  vdpat- 
**  presturtij  proprii  quando  aliquid  super  daminum  regem  itgusti  or- 
*    ^'  cupatuTf  ut  in  dominicis  regis^  vel  in  viis  publicis  obshrucUs^  vd  in 
<*  aquis  puUicis  transoersis  arecto  cursUi  vel  quafido  aliqms  m  civitute 
<<  stqkT  regiam  plateam  aliquid  tedifieando  oca^averU,  Eigeneraliieri 
*^  quoties  aliquid  JU  ad  nocumentum  regii  tenementi^  vd  regia  mr,  vd 
**  civitatiSf  placitum  inde  ad  coronam  domini  regis  pertinetJ* 

In  the  assizes  at  Lancaster^  12  Ed.  S.,  it  was  adjudged  in  die 
general  eyre  of  that  forest,  that  no  man  may  inclose  any  ground  in 
the  forest  ad  nocumentum  ferarum^  and  that  such  an  inclosure  is  a 
purpresture.  And  though  he  hath  a  licence  to  inclose,  it  must  not 
be  done  cum  alta  kaya  etfossato^  nee  cum  altopalatio;  for  if  he  doth,* 
it  is  contra  assisam  Jbresta.  And  then  we  find  from  the  same 
autliority,  Mr.  Manmoodj  that  his  opinion  is,  that  the  true  dif- 
ference between  assarts  and  purprestures  is,  that  an  asmrt  is  the  con* 
▼erting  any  coverts  in  the  forest  into  arable ;  hat  purpresture  a  h 
wrongful  encroaching  of  a  new  thing  either  upon  the  king  or  a  com- 
mon person. 

Now,  we  have  in  the  Charta  dejbresta  9  Hen.  3.  this  dause^- 
'<  All  archbishops,  bishops,  abbots,  priors,  earls,  barons,  knights, 
**  and  otlier  our  freeholders,  which  have  their  woods  in  Ibrests,  shall 
^  have  their  woods  as  they  had  them  at  the  time  of  the  first  ooro- 
'*  nation  of  K.  Hemy  our  grandfather,  so  that  they  shall  be  quit 
^  for  ever  of  all  purprestures,  wastes,  and  assarts,  made  in  thoie' 
'*  woods  after  that  time  until  the  beginning  of  the  second  year  of 
*^  our  coronation.''  Therefore^  there  is  a  wh<^  body  of  authority 
here  manifestly  shewing  that  an  assart  and  a  purprestme  are  very 
different  things :  so  that  we  have  only  to  apply  the  evidence  in  thw 
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case,  and  see  whetlier  it  be  di9t  thing  which  isHxe  real  subject      1798. 
matter  of  the  grant.     I  stated  before  what  the  evidence  shews  this      p^,^ 
to  be:    I  think  certainly  not  an  assart.     But  there  is  another         ▼• 
question  which  it  is  necessary  to  agitate.     We  find  upon  a  former       "^^' 
occasion,  when  this  was  before  the  court  of  Exchequer  in  1 732  or 
1 7S3,  that  the  court  entertained  a  doubt  about  de  naoo  assartatis  et 
assartandis.     In  those  days,  however  inelegant,  they  were  certainly 
grammarians,  and  perhq)s  the  word  aMar/a/wn^  would  have  been  the 
proper  word :  and  the  court  doubted  whether  the  word  assartandis 
was  to  be  taken  in  the  extremely  wide  sense  in  which  it  is  necessary 
to  interpret  it  for  the  interpretation  of  this  grant      Perhaps  it 
might  be,  that  the  court  doubted  whether  the  king  could  grant  tliat  [  1499  ] 
which  he  had  not.    But  it  is  not  necessary  to  decide  upon  that  in  the 
present  case.     I  cannot  help  thinking  that  the  interpretation  which 
must  be  put  upon  this,  when  the  definitions  axe  compared  with  the 
fiict  that  has  happened,  must  be.tbe  reason  why  we  have  never  heard 
any  thing  of  this  for  ages^:  because^  if  there  had  been  no  regular 
assarts^  there  could  have  been.no  opportunity  for  daim,  and  we  all 
know  too  well  the  history  of  forests  not  U>  know  diat  tliat  must  be 
the  case*    But  those  who  advised  the  bishop  at  that  time  say,  Uiis 
dpes  not  &11  within  the  interpretation  of  your  grant ;  for  the  king 
could  never,  have  made -a  grant,  the  consequence^  of  which  would 
be  a  Iieavy  offence  against  himself:  for  it  presupposes  that  the  king 
should  sny,  if  auy  man  ahall  steal  any  port  of  my  landsi  then  shall 
the  bishop  have  ti(he  of  .those  lands;  but  that  the  king  should  give 
the  bishop  the  fruits  of  any  assarts  that  existed  at  that  time,  or  (if  that 
be  the  interpre^tion  of  the  grant;)^  of.  any  which  shall  exist  under 
thesis  circumstances,  is  more  intelligible^-  than  the  absurdity  of  fancy- 
ing offences  committed  against  hinvself,  and  that. the  bishop  should 
have  tbo^Q  tithes. ..  Therefore  I  think  it.is  very  clear  from  what  we 
find  in  ancient  respectable  writersi  that  those  lands,  as  described  lu 
Qvidepee^  do^ot  faU.  within  the  terms  of  the  bishop's  grant;  for 
which  reason,  the  bill  must  rbe  dismissed. 

i  :,'...  ,  .m.'l  i  ',.*'  '  .J  fl'  .SB. 

H.  38  Geo.  III.    A.  D.  1798.    Scac. 

Markham  v.  Huxley.     [MS.] 

.Tii£  rector  €£  Tatipi/iaU  mx  the  ooimjl  of  ,Cfi€ster  claimed  the  s.c. 
great  and  small  tithes  iari^ing  Ja  tlie  parid^»  .epccfept  such  as  were  Deer.  542. 
speci&ed  in  his  bill;  and. in  partici|l^r  be«claiiined\€h^aitbesof  tlie  Amoriri« 
hay,  pigeons^,  ducks,  cliick^n^,  pQultrj^>ppQh4i^4'.:^uit,  garden  fruit,  each'day^s 
garden  stuft  honey,  agistment  of  dry,  bftrr^n^an^  unprofitable  cattle,  ™»5^'  ^^^ 
which  h^d  adstenon  the  lands  of  .4ie.de&ndan|;:  andJ^Qsi^.qSfixings  poition,&c. 
tor  persons  afaoye  the  age  of  fifteen  yeacs,^  who  had,  ireceived  pr  ought  ^^^^\j^^ 
tohnve.rec^^  the  ho}y /ComiAuaioa  ia  tli0  said  [>arish  «hurcb.  byUiewU- 

Vol.  IV.  P 
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1 798.      The  bill  charged,  that  the  lands  in  the  parish  had  not  been  cultivated 
Uarkham    ^^  ^  ^^  produce  hay  until  of  late  years,  and  within  the  time  of  legal 
V.         memory,  and  that  in  fact  no  hay  had  been  gathered  therein  until 
^^^^'     some  time  within  memory.     The  bill  also  charged,  that  the  terms 
nessesin       Cctw  Meadowingf  OT  Water  Meadomngj   and  Butland  or   Upland 
tion  oTthe"  *  Grounds^  had  not  been  constantly  and  from  time  immemorial  applied 
land  will      to  the  same  particular  grounds,  and  that  there  had  beeano  lands  or 
a  modus,      grouuds  in  the  parish  which  had  been  constantly  and  from  time  im- 
provided       memorial  called,  known,  or  particularly  distinguished  by  the  respec- 
in  pointing    tive  names  of  Cow  Meddcming^  or  Water  Meadaaoing^  or  Butland^ 
**"?  l^^     or  Upland  Grounds^  but  that  such  description  had  sometimes  varied 
land  CO-        and  been  applied  to  the  same  lands  according  to  circumstances,  with 
•I'^T^'fnni  ^^P^^^  ^  ^^  actual  situation  of  such  lands,  and  with  reference  to 
their  being  flooded  or  not  flooded  in  the  season  of  that  year.     The 
bill  further  charged,  that  a  day's  math  did  not  mean  or  comprehend 
any  specific  or  definite  quantity  of  land  or  ground  in  the  parish,  but 
varied,  or  was  subject  to  variation  or  change  in  difierent  parts  there- 
of, according  to  the  nature  or  quality  of  the  land  or  the  quantity  of 
the  produce  thereof,  or  from  other  circumstances.     The  bill  there- 
fore prayed  an  account  of  the  tithes  (except  of  corn  and  grain), 
which  had  arisen  respectively  from  the  farms  in  the  defendant's  oc- 
cupation from  the  year  1782,  and  also  of  £as^^  ofierings ;  and  pay- 
ment of  what  should  appear  due  thereon. 

The  defendant  insisted  that  the  plaintiff  was  not  entitled  to  the 
tithe  in  kind  of  hay,  for  that  from  time  whereof  the  memory  of  man 
runneth  not  to  the  contrary,  there  had  been  payable  and  paid,  and 
of  right  still  ought  to  be  paid  to  the  rector  thereof  for  the  time 
being,  by  the  inhabitants  of  the  said  parish  occupying  certain  mea- 
dowing  commonly  called  and  described  in  the  said  parish,  as  Caw  ox 
Water  Meadowingy  Is.  for  each  day's  math  thereof  and  so  in  pro- 
portion for  any  less  or  greater  quantity  than  a  day's  math,  as  a 
modus  or  customary  payment  in  lieu  of  the  tithe  in  kind  of  hay 
.  yearly  arising  and  gotten  upon  and  from  such  CbttJ,  or  Water 
Mead&wing ;  and  also,  that  there  had  been  payable  and  paid,  and  of 
right  still  ought  to  be  paid  to  the  rector  of  the  said  parish  for  the 
time  being,  by  the  inhabitants  of  the  parish  occupying  Butland  or 
Upland  Grounds  in  the  same  parish  6d.  for  each  day's  math,  as  a 
modus  or  customary  payment  in  lieu  of  the  tithe  in  kind  of  hay 
yearly  arising  and  gotten  upon  and  from  such  Butland  or  Upland 
Grounds ;  that  the  said  moduses  had  been  constantly  paid  at  the 
feast  of  Easter  in  every  year,  and  accepted  as  such  by  the  rector  for 
the  time  being  of  the  parish  until  the  plaintiff  refused  to  accept  the 
same ;  that  the  day's  math  consisted,  according  to  the  usage  and 
custom  of  the  parish,  of  eighty  roods,  each  rood  containing  sixty- 
four  square  yards.     H©^  also  insisted,  that  within  the  said  parish 
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there  had  been  imniemorially  payable  and  paid  to  and  accepted  by      1798i 

*the  successive  rectors  thereof,  and  still  of  right  ought  to  be  paid  to 

the  rector  for  the  time  being,  certain  other  moduses  or  customary         v. 
payments  at  the  feast  of  Easter  annually,  in  lieu  of  the  tithes  in  kind  ^P^^^'  -, 
following,  viz,  the  sum  of  one  penny,  commonly  called  Hen  Penny^     L   •^      J 
in  lieu  of  the  tithes  in  kind  of  all  eggs,  hens,  and  ducks  belonging 
to  any  inhabitant  of  the  parish ;  also  another  sum  of  one  penny, 
commonly  called  Garden  Penny^  in  lieu  of  the  tithes  In  kind  of  all 
fruit,  garden  stuff,  and  other  tithable  matters  arising  from  ancient 
gardens  and  orchards  by  each  and  every  occupier  thereof;  also 
another  sum  of  one  penny,  commonly  called  Bee  Penny^  in  lieu  of 
the  tithe  in  kind  of  all  honey  had  and  gathered  in  the  said  parish 
by  each  and  every  owner  of  bees  inhabiting  therein ;  that  the  same 
had,  in  each  and  every  year  since  the  plaintiff's  induction,  been  by 
the  defendant  duly  paid  to  and  accepted  by  him  or  his  agent  for  his 
use,  in  lieu  of  the  tithes  in  kind  of  the  several  tithable  matters  afore- 
said up  to  the  feast  of  Easier  1792  inclusive,  and  that  he  had  also 
accounted  for  all  his  other  tithable  matters  and  things  up  to  the  said 
time,  and  for  his  Easter  offerings  two-pence  a-head,  according  to 
immemorial  usage :  and  he  set  forth  the  lands  he  held  under  John 
Crenve^  esquire,  as  his  tenant,  and  the  quantity  and  quality  of  the  tith- 
able matters  he  had  thereon ;  but  he  admitted,  that  the  plaintiff  was 
entitled  to  agistment  tithes.     He  further  said,  that  after  the  feast  of 
Easter  1792,  and  before  and  after  the  plaintiff  exhibited  his  bill,  he 
tendered  to  him  all  the  said  moduses  or  customary  payments,  which 
tenders  were  set  forth  in  a  schedule  to  his  answer,  but  that  the  plain-: 
tiff  had  refused  to  accept  thereof. 

The  other  defendants,  as  tenants  to  John  Crewe^  put  in  the  like 
answers,  and  insisted  on  the  said  moduses.  ' 

The  plaintiff  replied ;  the  defendants  rejoined;  and  witnesses 
were  examined  on  both  sides ;  and  their  depositions  being  duly  pub- 
lished, the  cause  was  heard ;  and  the  following  evidence  received, 
viz.  the  answers  of  the  defendants ;  the  depositions  of  the  witnesses ; 
and  a  terrier  belonging  to  the  parish  of  TatienhaU^  dated  the  28th 
of  July  1770;  and  the  matter  was  fully  debated. 

Lord  Chief  Baron. — It  hath  been  insisted  in  this  case  on  tlie  part 
of  the  plaintiff,  that  the  moduses  for  the  hay  are  deficient  on  the 
ground  of  rankness  and  uncertainty.  But  one  cannot  help  ob- 
serving, looking  only  at  the  case  which  the  plaintiff  himself  has 
made,  that  his  own  evidence  proves,  that  these  payments  have  been 
regular  and  unvaried ;  and  that  the  land  in  respect  of  which  they 
have  been  made  is  known  to  every  one  of  his  witnesses  even  by  the 
eye.  It  is  said,  that  the  first  modus  particularly  is  rank.  I  see  [  1502  3 
no  reason  to  pronounce  it  so,  and  there  are  many  cases  which 
have  decided  otherwise.    In  considering  such  a  sort  of  modus,  it 
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is  not  a  fair  rule  to  look  at  the  mere  value,  and  from  com* 
parative  reasoning  to  determine  the  validity  of  the  custom.  There 
is  no  probability  of  any  permanent  agreement  of  such  sort  having 
been  made  without  some  regard  to  probable  improvements.  It  is 
unfair  to  make  the  value  the  exact  criterion  to  judge  by,  because 
agreements  of  this  kind  are  not  similar  to  other  human  transactions 
in  matters  of  contract ;  and  it  is  very  probable  that  other  motives, 
beside  those  of  interest,  may  have  operated  on  the  mind  of  one  of 
the  contracting  parties,  and  have  determined  him  to  make  a  very 
beneficial  bargain  for  the  parson. 

As  to  the  uncertainty,  it  is  said  to  consist  in  the  description  which 
the  witnesses  have  given  of  meadow  land  and  upland.  If  the  wit- 
nesses had  said  "  we  cannot  tell  you  which  is  meadow  land  and  which 
is  upland ;  but  all  within  such  a  description  is  meadow  land,  and  all 
within  such  a  description  is  upland ;"  there  they  must  have  agreed 
in  their  description,  or  they  would  fail.  Here,  however,  they  all 
agree  in  knowing  the  land  ;  they  only  add  unnecessary  descriptions 
of  it,  in  which  they  vary.  But  that  variation  is  immaterial,  when 
it  is  in  evidence,,  that  the  land  itself  is  known  to  them,  and  capable 
of  being  pointed  out  Then  as  to  the  day's  mathy  the  evidence  is 
extremely  strong  in  support  of  the  defendant's  allegation,  that  it 
consists  of  eighty  roods,  that  is,  about  half  of  a  Cheshire  acre.  It 
is  inipossible  therefore  to  say,  that  the  court  can  decree  for  the  plain- 
tiff witliout  issues. 

Hothaniy  B. — If  we  were  bound  to  pronounce  an  absolute  decree 
at  once,  I  should  say  without  hesitation,  that  the  plaintiff  has  made 
no  case  at  all.  I  throw  this  out,  because  it  may  be  of  use  for  the 
rector  to  know  it.  There  is  no  pretence  for  the  objection  of  rank- 
ness ;  nci;:her  is  there  any  uncertainty :  the  two  descriptions  of 
meadow  and  upland  are  ^ell  known.  It  is  a  case  of  no  doubt 
But  to  be  sure  there  must  be  issues,  if  the  rector  desires  them. 

Perryn  and  Thompson  B,  of  the  same  opinion. 

The  rector  waving  the  issues,  the  bill  was  dismissed  with  costs. 


P.  38  Geo.  III.     A.  D.  1798.     Scac. 

Tatey.Skeltoju    [MS.] 

This  was  a  bill  by  the  rector  of  Coningsby  in  the  county  of 
Lincoln  for  the  great  and  small  tithes  of  the  parish.  The  de- 
fence set  up  by  the  answer  was,  that  the  lands,  whereof  the  tithes 
were  demanded,  were  formerly  part  of  the  possessions  of  the  abbey 
of  Kirkstedj  which  abbey  was  of  the  order  of  Cistertians  ;  that  it  was 
dissolved  by  //.  8.  and  its  possessions  vested  in  the  crown :  that  at 
the  time  of  the  dissolution  the  lands  in  question  were  in  the  manur- 
once  and  occupation  of  the  abbot  and  convent;  and  were  boldea 
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by  them  at  such  time  discharged  and  exempt  from  the  payment  of     1798. 
tithes :  that  the  lands  were  now  vested  in  the  defendants  who  were 


severally  seised  of  estates  of  inheritance  therein,  and  that  they  were  v. 

exempt  and  discharged  fi-om'  the  payment  of  tithes  whilst  in  the  '^^*^^^^'^"' 

manurance  and  occupation  of  the  owners  thereof;    and  that  no  and  before 

tithes,  or  any  composition  or  satisfaction  in  lieu  thereof,  had  ever  J^  wiihirf 

been  paid  for  tliem,  when  they  had  been  in  such  manurance  and  the  protec- 
tion of 
occupation.  31  ^^  g 

It  was  proved  in  this  case  that  the  lands  belonged  to  the  abbey  c.  13.  s.ai. 
of  Kirkstedy  and  that  that  abbey  was  a  Cistertiaji  abbey :  that  the  in  Uie  poa- 
lands  were  granted  to  the  abbey  by  king  Johji  in  1210,  which  was  session  of 
five  years  before  the  last  council  oiLateran  :  and  there  was  a  great  at  the  time 
deal  of  parol  evidence  shewing  that  no  tithes  had  ever  been  paid  in  ^^^"  ^"^^ 
respect  of  the  lands,  when  they  were  in  the  manurance  of  the  passed, 
owners.      But  it  was  also  in  proof,    that  ihe  monastery  with  its 
possession  had  come  to  the  hands  of  the  king  in  28  //.  8.  by  the 
attainder  of  Richard  Harrison  (a),  the  ^bbot,  and  that  these  lands 
were  granted  in   30  H,  8.  by  the  crown  to  the  duke  oi  Steffblk  in 
fee.     It  was  contended  therefore  by  Partridge  and  Richards  on 
the  part  of  the  plaintiff,  that  as  the  lands  were  not  in  the  possession 
of  the  crown  when  the  statute  of  31  H.  8.  was  passed;  as  the  crown  [  1504  ] 
had  parted  with  them  before  that  time  ;    they  were  not  within 
the  protection  of  the  21st  section  of  that  statute  :  that  when  in  the 
hands  of  the  duke  of  Siiffblk  they  were  liable  to  the  payment  of 
tithes;  that  being  in  his  hands,  and  so  liable  at  the  time  of  passing 
the  act,  the  act  could  not  attach  upon  them :  that  this  act  was  to 
be  construed  like  the  statute  of  xmlls^  where  the  word  "  having" 
confines  the  power  of  devise  to  those  lands  only  which  the  testator 
has  at  the  time  of  making  the  will. 

But  the  court  were  of  opinion,  that  the  statute  of  31  H.  8.  was 
sufficiently  broad  to  comprehend  all  monasteries  which  were  dis- 
solved after  the  4th  of  Febunry  27  H.  8.  and  that  the  lands  of 
any  such  monasteries  were  exempt  from  the  payment  of  tithes  . 
under  that  statute,  though  the  crown  may  have  granted  them 
away  before  the  statute  was  passed.  And  they  cited  in  support 
of  their  opinion  the  case  of  JValklate  and  Wilshaw  {b\  Degge'sPar. 
Cmifis.  326,  7. 


(fl)  This  unfortunate  abl>ot  was   attainted  of  ter  in  the  county  of  StaJ^orrt,  and  jrUshaw,  owner 

liigh  treason.     'Jlie  treasonable  act  was,  his  tc-  of  a  farm  in  that  parish.      This  farm  was  parcel 

fusal  to  surrender  to  the  king  the  possessions  of  of  the  possessions  of  the  abbey  of  Croxden  in  that 

liis  convent,     Whether  sucli  a  refusal  were  a  parish,  which  was  one  of  the  small  abbies,  and  of 

treasonable  offence;   or,   whether  a  corporation  the  Cu/^/ian  order.   It  was  discovered  to  have  been 

^SS^^S^^  would  incur  a  forfeiture  of  their  pos-  continued  by  letters  patent  under  the  great  seal 

sessions  by  the  attainder  bf  their  president,  are  of  England,  and  so  not  dissolved  till  the  31  /f.  8. 

questions  which,  perhaps,  a  modem  lawyer  would  whereupon  the  defendant  was  dismissed,  and  the 

hesitate  to  answer  in  the  affirmative.  court  clearly  held  the  lands  discharged  of  tlie 

{b)  This  case  was  determined  in  the  Exche-  payment  of  tithes  by  the   statute'  of  31   H.  8. 

quer  Chamber,  and  was  between  fValklate,  farmer  Degge,  p.  2.  c,  21. 
to  the  Dean  of  Windsor,  of  the  rectory  of  UUoxc- 
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J^^_^  P.  38  Geo.  III.    A.  D.  1798.    Scac. 

'^^""^''^  ManteU  v.  Paine.     [MS.] 

Fame.  The  plaintiff,  as  lessee  of 'the  three  chapels  or  parsonages  of 

4  Wood's  Frensham  and  Elsted  in  the  county  of  Southamptorij  and  of  Benlley 

Bjecr.  561.  j^  ^^g  county  of  Surry f  filed  his  bill  against  the  defendants,  Paine^ 

nal  abstract  Yalden^  and  Mills,  stating  (among  other  things,)  that  the  defendant 

tothw^'^dc    ^^^''^^  ^^Id  *  ^r™  ^^  ^^^  chapelry  of  Frensham,  and  had  agisted 
ment.  thereon  barren  and  un(>rofitable  cattle,  to  the  tithes  of  which,  except 

of  the  eatage  upon  turnips  to  Michaelmas  1 793,  he  was  entitled ; 
that  the  said  defendant  had  upon  his  said  farm  a  number  of  young 
pigs ;  that  he  had  also  m  the  said  years  cut  down,  sold,  converted, 
and  disposed  of  for  his  own  use,  coppice- wood,  underwood,  and 
other  wood  not  being  timber  or  timber-trees  in  and  upon  his  said 
[  1505  ]  farm ;  that  during  the  year  1792  he  had  reaped  and  carried  away 
for  his  own  use  wheat  and  other  corn  and  grain  therefrom ;  that  in 
the  years  1792  and  1793,  and  since  that  time,  he  had  kept  thereon 
milch  cows  which  produced  milk;  and  that  in  1793  he  had  dra¥m 
up,  severed,  gathered,  carried  away,  disposed  of,  and  converted  to 
and  for  his  use  a  number  of  young  firs,  fir-plants,  and  other  plants 
and  shrubs  out  of  the  said  &rm,  the  tithes  of  which  he  had  refused 
to  pay.  The  bill  further  stated,  that  the  defendant  Yalden  occu- 
pied a  farm  in  the  chapelry  of  Bentley ;  that  he  had  cut  down^ 
sold,  and  disposed  of  for  his  own  use,  coppice*wood,  underwood, 
wood  for  and  made  into  charcoal,  and  other  wood  not  being  timber 
or  timber-trees;  that  he  had  also  kept  barren  and  unprofitable 
cattle  of  different  kinds  thereon;  that  he  had  also  mowed  clover 
and  artificial  grass  thereon,  and  used  the  same  for  green  fodder 
and  various  other  pui*poses ;  and  that  he  had,  in  the  year  1 793, 
severed,  carried  away,  and  converted  to  his  own  use  great  quanti- 
ties of  peas,  the  tithes  of  all  or  any  of  which  he  had  refused  to  pay. 
The  bill  then  further  stated,  that  the  defendant  Mills  occupied  a 
farm  in  that  part  of  the  chapelry  of  Frensliam  called  the  tithing  of 
Dockingjield,  and  had  had  tliereupon  peas,  hay,  hay-grass,  and 
various  other  tithable  matters,  the  tithes  of  which  he  had  refused 
to  pay.     The  bill  therefore  prayed  an  account  and  payment. 

The  defendants  admitted,  that  the  plaintiff  was  lessee  of  the 
tithes  as  stated  in  the  bill ;  and  the  defendant  Richard  Paine  said, 
that  he  occupied  certain  lands  in  the  chapelry  of  Frensham  i  that 
he  had  paid  to  the  plaintiff  a  composition  for  his  tithes  to  the  10th 
of  October  1791 ;  that  the  plaintiff  had  given  him  notice  to  pay  his 
tithes  in  kind  from  that  time;  that  he  had,  after  the  1 0th  of  October 
1791  and  before  the  10th  of  October  1793,  agisted  sheep  on  turnips; 
that  he  after  the  10th  of  October  1793  rendered  the  plaintiff  an  ac- 
count in  writing  of  the  agistment  oS  each  sheep,  deducting  for  such 
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as  had  been  shorn  and  paid  tithe-wool ;  and  also  an  account  of  th^      1 798» 
tithes  of  his  calves  during  the  said  time,  and  of  soipe  flax;  that  on  T" 

the  3d  o(  December  1793  he  paid  him  the  amount  of  such  account,  v. 
and  took  a  receipt  for  it;  that  he  had  not  after  the* said  10th  of  ^^*'**' 
October  1791,  and  before  the  filing  of  the  bill,  agisted  any  horses 
or  oxen,  except  what  were  used  for  husbandry,  or  any  heifers  or 
any  barren  cows  or  other  unprofitable  cattle  whatever,  except  that 
in  the  summer  of  1793  he  had  bought  in  two  heifers,  which  were 
breeding  up  for  the  pail,  and  a  yearling  colt,  which  he  intended 
for  husbandry,  and  for  the  feed  of  which  no  tithe  was  due ;  that  he 
had  not,  since  the  10th  ot  October  1793,  agisted  any  sheep  but  the  C  1506  ] 
sheep  which  he  still  had,  and  which  were  intended  to  be  shorn 
within  the  said  chapelries,  except  100  sheep,  which  were  sold  at 
iMdy^day  last,  and  which  were  fed  on  turnips,  the  tithe  whereof 
had  been  fairly  set  out;  that  be  had  farrowed  two  pigs  in  1792, 
and  five  pigs  in  1793,  and  that  he  had  taken  such  pigs  to  his  own 
use  without  making  the  plaintiff  any  satisfaction  for  the  tithe  there- 
of, for  that  there  was  an  immemorial  custom  in  the  said  chapelries 
or  parsonages,  as  well  as  in  several  neighbouring  parishes  or  dis- 
tricts, that  every  occupier  of  lands  or  tenements  within  the  same 
having  any  pigs  farrowed  within  the  same  to  the  number  of  seven 
or  upwards,  and  not  exceeding  ten  in  number,  should  render  and 
pay  to  the  owner  or  proprietor  of  tithes  of  the  said  chapelries  or 
parsonages,  or  his  lessee  or  farmer,  or  lessees  or  farmers,  on^  of 
such  pigs  for  or  in  lieu  of  the  tithes  of  such  number  of  pigs  for  that 
year,  and  that  each  and  every  such  occupier  should  not  render  or 
pay  any  satis&ction  in  respect  of  the  tithes  of  pigs  being  under  seven 
in  number  in  any  one  year.  He  fiirther  said,  that  he  had  not, 
since  the  10th  of  October  1791,  cut  any  coppice-wood  or  underwood 
on  his  farm,  except  that  in  1 792  he  had  cut  down  a  small  coppice 
in  Pond  Field,  and  that  he  had  duly  set  out  the  tithe  thereof,  which 
the  plaintiff  had  carried  away,  and  except  that  in  1793  he  had  also 
cut  down  Fotd  Hatter  Coppice,  but  that  he  had  not  set  out  any 
tithe  thereof,  because  he  had  converted  and  applied  the  principal 
part  thereof  to  the  purpose  of  making  hop-poles  and  hurdle-rods 
for  the  use  of  his  farm,  and  the  remainder  for  fuel  in  his  house ; 
and  that  by  a  custom  in  the  said  three  chapelries  or  parsonages, 
except  as  to  the  tithing  otCheert  respectively,  which  had  subsisted 
from  the  time  whereof  the  memory  of  man  was  not  to  the  contrary, 
and  still  subsisted,  no  tithes  of  any  coppice-wood  or  any  other 
underwood,  cut  within  the  said  three  chapelries,  except  as  to  the 
said  tithing,  and  applied  to  the  purposes  of  husbandry  therein,  or 
for  fuel  for  the  house,  or  any  satisfaction  in  lieu  thereof,  ought  to 
be  rendered  or  paid  to  th^  owner  or  proprietor  of  the  said  three 
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1 798.      several  chapelries  or  parsonages  respectively,  or  his  lessee  or  fanner, 
or  lessees  or  farmers.      He  further  said,  that  by  the  custom  of  the 


V.  Weald  of  Sttrryy  no  tithe  was  due  of  underwood  cut  within  the 

Taine,  tithing  of  Cheei'ty  which  was  situated  within  the  parish  or  parson- 
age ofFrensham,  and  is  part  of  the  fVealdj  but  that  no  part  of  his 
lands  was  within  the  said  tithing  of  Cheert ;  and  he  further  said, 
that  he  had  set  out  his  tithes  of  wheat  by  the  sheaf:  and  he  set 
[  1507  ]  forth  the  tithes  of  milk  and  calves,  fir  plants,  and  other  things, 
and  submitted  to  the  court  whether  any  tithe  became  due  to  the 
plaintiff  in  respect  of  fir  plants  removed  from  one  farm  to  another 
&rm  in  a  different  parish ;  and  denied  that  he  had  caused  any  part 
of  the  tithes  to  be  subtracted  from  the  plaind£^  or  any  part  thereof 
to  be  set  out  or  1^  fraudulently  or  vexatiously  for  him,  contrary 
to  the  usage  or  custom  of  the  country. 

The  defendant  John  Yalden  admitted,  that  he  occupied  the 
greater  part  of  a  farm  situated  in  the  chi^lry  of  Benlley,  called 
Bury  Court  Farm ;  that  the  residue  was  in  the  possession  of  the 
owner  thereof;  that  he  also  occupied  Perry  Land  Farmj  in  the 
said  chapelry ;  and  he  set  forth  an  account  of  his  tithable  mat- 
ters, and  spoke  to  the  same  efiect  as  the  defendant  Paine  had 
done;  but  further  said,  that  in  the  years  1792  and  1793  he*  cut 
upon  his  said  farms'  clover  grass,  and  other  artificial  grasses,  but 
that  they  were  cut  for  the  necessary  use  «id  support  of  his 
hoi-ies  Used  in  husbandry  on  his  said  farms  within  the  said  cha- 
pelries, and  were '(except  what  was  eaten  by  his  saddle  horse) 
eaten  and  consumed  by  his  horses  used  in  husbandry.  He  fur- 
ther said,  that  he  had  in  the  said  years  also  cut  and  severed 
thereon  peas,  and  carried  away  the  same,  but  that  he  had  duly 
set  out  the  tithe  thereof,  and  lefl  the  same  for  the  plaintiff.  He 
denied,  that  there  was  any  custom  or  usage  as  to  any  particular 
marks  or  tokens  to  be  used  in  setting  out  the  tithes  of  peas  in 
the  said  parsonages;  and  insisted,  that  they  were  set  out  in 
wads ;  that  each  tithe-wad  was  marked  with  a  number  of  straws 
which  were  stuck  therein,  in  the  same  way  as  the  fanners  in  the 
said  parsonage  had  before  set  out  the  tithes  of  their  peas,  and 
that  the  plaintiff  had  taken  them  away  without  objecting  to  such 
marks  as  not  being  proper  or  sufficient 

The  defendant  James  Mills  admitted,  that  he  occupied  lands 
in  the  tithing  of  Dockingjield  /  and  insisted,  that  the  said  tithing 
was  extraparocbial;  and  he  set  forth  his  tithable  matters;  and 
said,  that  in  1793  he  had  cut  upon  part  of  his  lands  some  peas, 
and  carried  away  the  same  without  setting  out  the  tithe  thereof; 
for  that  the  peas  were  sown  by  drilling,  and  not  by  broadcast,  and 
that  it  had  beeh  the  custom  of  the  neighbouring  parishes  to  con-" 
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sider  peas  when  sown  in  a  broadcast  as  a  great  tithe,  and  when  in      1798* 
drill  as  a  small  tithe,  and  that  therefore  the  plaintiff  was  not  en-    "    ^ 
titled  to  the  tithe  thereof.  ▼. 

Burton  and  HaU^  for  the  plaintiff,  objected  to  the  modus  for  the      ^°»^« 
pigs,  as  being  bad  in  the  manner  in  which  it  was  laid;  and  as  not 
being  proved,  as  it  was  laid.     It  was  bad  in  the  manner  in  which  it  [  1508  3 
was  laid,  inasmuch  as  it  was  an  uncertain  recompence  for  a  cer« 
tain  duty ;  for  if  the  number  of  pigs  was   under  seven,  it  gave 
nothing;  if  above  the  number  of  seven,  and  not  exceeding  ten,  it 
gave  one :  whether  therefore  the  parson  was  to  have  any  thing  at 
all  was  quite  contingent  and  uncertain.     But  both  by  the  common 
law  and  the  canon  law  the  parson  is  in  such  a  case  entitled  to  a 
rate-tithe:  the  canon  law  gives  a  money  payment  for  any  ni^pber 
under  six ;  and  for  all  above  that  number,  and  under  ten  it  gives 
him  one,  he  returning  to  the  parishioner  a  proportionate  sum  for 
the  number  it  may  fall  short  of  ten :  the  common  law  gives  a 
money  payment  for  any  number  under  ten.      Egerton  v.  Stilly  Supra  66i; 
Bunb.  198.     By  both  laws  there  is  a  certain  something  payable  in 
all  events.     Here,  the  defendants  insist  upon  a  mere  non  decimando 
for  all  under  seven ;  for  there  is  no  consideration  for  the  custom. 
The  custom  as  stated  is  bad  too,  because  it  does  not  apply  to  the 
short  number  exceeding  ten ;  it  goes  only  to  ten,  and  not  to  the 
fractional  parts  between  the  decimals ;  whereas,  it  ought  to  have 
been  stated,  that  after  ten,  they  go  bn  with  the  proportions ;  the 
words  "  so  in  proportion  for  a  less  number,"  ought  to  have  been 
added.     The  all^ation  therefore  is  in  that  respect  defective.     In 
1  Uo.  Abr.  64'8.  it  is  not  a  good  modus  to  pay  every  tenth  pound  of 
wool  for  the  tithe  of  wool,  if  he  doth  not  shew  that  he  hath  paid 
something  if  his  wool  do  not  amount  to  ten  pounds ;  for  otherwise, 
this  is  in  non  decimando  if  it  be  under  ten  pounds ;  for  the  tenth 
part  thereof  is  due.  So  Gibb  v.  Goodman^  Bunb*  S28.  upon  a  custom  Supra  735. 
so  laid  of  tithing  calves.     But  this  custom  is  further  bad,  as  being 
introductive  of  fraud :  the  eighth  and  ninth  would  always  be  still- 
bom,  when  the  parson  came  to  inquire  for  them. 

But  the  evidence  does  not  correspond  with  the  allegation.  The 
custom  is  laid  as  to  the  whole  number  of  pigs  in  the^^ar  /  but  the 
evidence  is  upon  the  single Jhrr&w  only :  for  it  is  proved  by  two 
witnesses  to  be  upon  every  farrow ;  that  if  less  than  seven  at  a  far* 
row,  nothing  is  to  be  paid,  though  never  so  many  farrows  in  the 
year;  so  that  the  parson  would  lose  all,  though  never  so  many 
sows  produced  never  so  many  pigs  at  a  farrow  under  seven 
each. 

As  to  the  coppice  and  underwood,  we  admit  the  exemption 
when  used  for  fuel  and  husbandry  purposes  in  the  parish :  but 
the  exemption  claimed  for  hedgerows  when  less  than  a  rod  or 
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1798.      16^  feet  in  width  we  cannot  admit:  it  is  clearly  bad:  it  is  a  pure 

~    ~    modus  in  non  decimando  :  no  consideration  for  it  is  even  suggested : 

V.         the  tithe  of  silva  ccedua  is  due  of  common  right :  a  custom  there- 

Faine,      f^^^  ^^  p^y  nothing  for  it  is  void,  as  well  if  the  wood  grows  in 

Supra  829.   bedgerows,  as  if  it  grows  in  other  places.     Norton  v.  Fermor^  Cro. 

♦  Supra       Car.  113.  Philips  v.  Si/mes*j  Bunb.  61.     Jordan  v.  CoUcyf^  id.  171. 

t^Supra       ^^  ^^  sure,  such  a  custom  has  been  allowed  where  claimed  by  a 

625.  large  district;  but  not  where  claimed  by  a  parish.     This  is  not  the 

first  time  tithe  of  wood  in  hedgerows  has  been  claimed.     There 

are  many  instances  in  Mr.  Wood!s  book,  in  all  of  which  it  has  been 

allowed:  such  are  Turner  v.  WeedonXj  1  Wood* s Deer.  150.     Lay* 

I  Supra      jeldv.  C(mper^  id.  330.    Goddard  v.  Mann,  id.  367.     This  cus- 

§  Supra       tom  too  would  be  extremely  liable  to  fraud ;  for  it  appears,  that 

^^^*  some  of  the  wood  in  this  case  was  sold,  and  some  used  for  drying 

malt :  then  the  occupier  might  sell  all  the  narrow  edges,  all  those 

under  a  rod  in  width,  and  use  the  wood  growing  in  the  wider  ones 

for  husbandry  purposes ;  and  he  would  in  that  case  tithe  none  at 

all. 

With  respect  to  the  wheat,  they  said,  that  it  was  tithable  either 
by  the  shock  or  the  sheaf.  In  Pern  v.  Fountain,  I  Wood^s  Deer. 
504.  it  was  decreed,  that  where  the  com  is  placed  in  shocks,  the 
tithe  thereof  ought  to  be  set  out  by  the  shock,  and  not  by  the 
sheaf:  that  in  the  present  case  it  was  not  set  out  either  in- the 
shock  alone,  nor  in  the  sheaf  alone.  The  evidence  is,  that  the 
defendant  put  the  wheat  up  in  shocks  of  five  each ;  that  he  made 
the  tithe-gatherer  go  down  firom  north  to  south  setting  out  the 
tenth  sheaf;  then  down  again  from  south  to  north  in  the  same 
manner,  so  that  by  this  means  there  was  always  an  opportunity  for 
packing  the  sheaves.  The  first  principle  of  tithing  is,  that  the 
parson  is  entitled  to  have  the  tithes  so  set  out  in  his  own  view,  that 
he  may  be  able  to  judge  and  compare  them.  It  is  said,  that  the 
common  law  method  is  to  tithe  by  the  sheaf;  but  the  books  cer- 
tainly state  that  it  may  be  tithed  by  the  sheaf  or  shock.  The  oc- 
cupier may,  if  he  pleases,  tithe  by  the  sheaf;  but  he  must  always 
so  do  it,  that  the  parson  may  compare  the  tithe-^sheaf  with  the 
other  nine ;  he  must  leave  the  whole  in  sheaves. 

As  to  the  grass  cut  green,  the  defence  is  that  about  ten  or 
eleven  acres  were  cut  for  the  necessary  support  of  the  husbandry 
cattle.  This  at  first  blush  may  appear  to  be  a  good  defence. 
But,  upon  examination,  it  will  be  found,  that  neither  the  allega- 
tion, nor  the  proof,  is  sufficient  to  support  this  defence.  The  de- 
fendant has  not  alleged  (and  not  having  alleged,  he,  of  course,  did 
[  1510  1  not  think  himself  bound  to  prove,  and  not  thinking  himself  bound 
to  prove,  he  has  not  in  fact  proved)  that  there  was  not  a  suffici- 
'  ency  of  other  food  for  the  support  of  his  cattle.^    But  this  is  a 
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necessary  part  of  the  allegation ;  and  that  it  is  so  is  clear  from  the      1798. 
case  of  Crawley  and  JVellSy  1  Ro.  Abr.  646.  Manuu 

As  to  the  peas,  the  tithe  is  set  out,  not  in  the  cock,  as  we  con-         y. 
tend  it  ought  to  be,  but  merely  from  the  book ;  in  little  parcels,        ''*^' 
almost  in  handfulls,  and  so  intermixed,  that  it  was  impossible  for 
the  parson  to  husband  it  or  to  carry  it. 

Partridge  and  Hollist,  for  the  defendants,  contended,  that  the 
custom  as  to  the  pigs  was  good :  that  the  case  in  Bunb.  198.  was 
in  principle  the  same  with  this :  that  as  to  the  objection  that  the 
fractional  parts  between  the  decimals  were  not  provided  for  by 
this  modus  ;  that  might  according  to  the  case  of  Gibb  and  Goodman 
be  supplied  by  the  verdict :  that  as  to  the  objection,  that  the  mo- 
dus was  laid  upon  the  years,  but  proved  upon  the  farrow ;  the 
answer  might  be  amended  in  that  respect ;  or,  the  issue  might  be 
directed  in  the  words  of  the  answer  with  liberty  to  indorse  the 
TGdl  modus  on  the  jpostea. 

As  to  the  exemption  of  hedgerows  where  they  did  not  exceed  a 
rod  in  width,  they  insisted,  the  custom  was  proved  in  fact,  and 
good  in  law:  that  wood  was  not  de  jure  tithable:  that  if  it  were, 
the  Wealds  oi Kentj  Sussex^  and  Suny  could  not  be  privileged;  for 
a  larger  district  could  no  more  be  protected  by  custom  from  the 
payment  of  a  tithe  due  of  common  right,  than  a  smaller  district: 
that  tithe  of  underwood  was  not  due  from  Cheei%  which  was  situ- 
ated in  the  Wealds  of  Surry. 

As  to  the  wheat,  wheat  is  tithable  in  sheaves.  In  the  case  of 
Ledgar  v.  Langley^  1  Sid.  28S.  "  the  parson  libelled  in  the  spi- 
ritual court  for  the  tithes  of  com  in  stooks  and  hattocks  by  custom; 
the  defendant  pleaded  to  the  libel,  that  he  was  ready  to  pay  his 
tithes  according  to  the  common  law,  and  that  there  was  no  such 
custom  :  this  plea  being  disallowed,  the  defendant  there  prayed  a 
prohibition,  which,  after  two  motions,  was  granted ;  because  tithe 
of  corn  shall  be  paid  in  the  sheaf;  and  if  it  be  by  the  tenth  stick 
or  stook,  it  is  by  custooi,  and  may  be  laid  in  discharge  of  other 
tithes,  as  of  rakings,  &c."  In  Ro.  Abr.  64*4.  pi.  5.  it  is  said,  that 
the  parishioner  of  common  right  ought  to  make  the  corn  into 
sheaves ;  though  in  pi.  6.  RoUe  admits  it  to  be  a  good  manner  of 
tithing  to  throw  the  shocks  out ;  that  the  tithe  of  the  com  being 
set  out,  however  improperly,  the  parson's  remedy  was  at  law,  not  [1511  ] 
in  equity  :  that  being  set  out,  it  could  not  be  said  to  be  subtracted ; 
and  not  being  subtracted,  there  was  no  ground  at  all  for  an  ac- 
count As  to  the  clover  and  other  grasses  cut  green,  it  is  not 
charged  that  they  were  cut  unnecessarily  or  improperly:  it  is 
sworn  that  they  were  cut  for  the  necessary  use  of  the  farm ;  and 
there  is  no  proof  to  the  contrary. 
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1798. 

MarUdl 

▼. 
Paine, 


A  custom 
to  p«]r  one 
pig,  where 
the  number 
fiurrowed 
Uaerenand 
does  not 
exceed  ten, 
and  to  pajr 
nothing 
where  the 
number  is 
under  se* 
ven,  is 
good. 
Wood 
growing 
m  hedge- 
rows not 
exempt 
bjrthe  cus- 
tom of  a 
parish  from 
tithes. 
Wheat  re- 
gularljr 
tithable  by 
the  sheaf. 
Whether 
clover  cut    ^ 
green  be 
discharged 
from  tithe, 
depends 
upon  the 
sufficiency 
of  other 
food. 

Peas,  how 
to  be  tithed. 

•[1512] 


Lard  Chief  Baron.  — Al^ough  it  appears  on  inrcstigating  this 
case,  that  the  value  of  the  tithes  is  small,  yet,  the   principle  of 
tithing,  which  we  are  called  upon  to  consider,  is  material.     At  the 
same  time  one  cannot  help  observing  that  this  plaintiff  is  merely  a 
lessee:  that  it  is  by  such  persons  that  the  prejudice  against  tithes 
is   chiefly  inflamed.      The    relationship   which   subsists    between 
pastor  and  parishioner  begets  mutual  moderation.     But  a  lessee's 
sole  object  is  profit :  he  obtains  the  lease  upon  easy  terms  from  the 
parson ;  and  he  exacts  to  the  utmost  from  the  parishioner.     This 
gentleman  at  the  outset  insists  upon  tithes  in  kind;  and  he  gives 
notice,  as  soon  he  gets  into  possession,  to  determine  a  composition 
which  had  subsisted  a  great  number  of  years.     The   objection 
which  has  been  made  to  the  modus  for  pigs  would  be  strong,  if  the 
subject  were  divisible ;  but  as  the  case  stands  there  is  nothing  in 
reason  against  it;  for,  as  laid  in  the  answer,  it  would  be  exceed- 
ingly beneficial  to  the  parson,  this  animal  being  very  prolific ;  'and 
though  there  is  some  variation  in  the  evidence  from  the  statement 
in  the  answer,  yet  we  thought  there  ought  to  be  an  issue  upon  it.  (a) 
A  respectable  degree  of  obscurity  is  thrown  upon  it  by  the  compo- 
sition which  has  so  long  obtained  in  the  parish.  There  is  no  ground 
to  direct  an  issue  on  the  wood  in  the  hedge-rows ;  there  is  no  dis- 
tinction between  copses  and  hedgerows ;  and  therefore  with  respect 
to  those  the  plaintiff  must  prevail.     As  to  the  wheat   too  there 
must  be  an  account ;  for  the  mode  of  tithing  which  the  defendants 
have  insisted  upon  is  clearly  not   good.     The  original  mode  of 
tithing  wheat  is  by  the  sheaf;  though  there  are  cases  to  shew  that 
if  in  the  shocks  it  is  tithable  that  way.     As  to  the  clover  cut  green, 
the  case  which  has  been  cited  from  Rollers  Abridgement  does  not 
seem  to  turn  upon  a  custom,  but  upon  the  sufficiency  of  other  food: 
therefore  there  must  be  an  inquiry  as  to  that  point  {b)     With  re- 
spect to  the  peas,  there  is  no  definite  mode  of  tithing  that  article 
to  be  found  in  the  books.     We  must  therefore  resort  to  principle; 
tlie  tithe  of  it  must  be  set  out  as  soon  as  it  comes  into  proper  divi- 
sions or  parcels,  so  as  to  let  the  tenth  be  seen  and  jndged  of  and 
husbanded.     But  as  to  that  fact,  we  have  not  before  us  sufficient  to 
judge  how  far  *it  was  in  this  case  so  separated  from  the  other  nine 
parts,  as  that  it  was  practicable  for  the  parson  to  take  the  tenth. 
There  must  therefore  be  an  inquiry  as  to  that  fact. 

The  court  ordered  the  Deputy  Remembrancer  to  take  an  ac- 
count of  what  was  due  from  the  defendants  Richard  Paine  and 


(o)  Tliis  species  of  modtts  has  in  some  in- 
stances been  allowed,  Unule  v.  ITatts,  1  Wood's 
Deer.  305.  Reddington  v.  iVice,  2  Wood's 
Deer.  62.  in  others  disallowed.  Townlei/  v, 
TomUruoti,  3  Wood's  Deer.  342.     Snotvden  v. 


Shutton,  ibid,  369.  It  will  be  observed,  however 
that  tliere  is  a  distinction  in  the  sev^al  cases  in 
the  q^iantum  of  recompence  to  the  parson. 

(6)  On  this  pointy   see   Stevens    v.   Aldridge^ 
5  Tri.  334. 
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John   Yalden  of  the  tithes  of  all  the  barren  cows,  horses,  oxen,      1798. 
heifers,    sheep,  and  other  unprofitable  cattle  agisted  by  them  or    ~    TT 
either  of  them  on  their  said  farms  and  lands ;  an  account  of  the         v. 
wood  cut  by  the  defendants  in  their  hedgerows  from  the  10th  day      ^^^' 
of  October  1 79 1  to  the  time  of  the  report ;  an  account  of  the  coppice- 
wood,  underwood,  and  other  wood  cut  m  the  said  defendant's  cop- 
pices and  elsewhere,  except  in  hedges,  not  used  for  fuel  or  purposes 
of  husbancbry ;  an  account  of  the  defendant  Richard  Paine's  wheat 
and  milk  as  prayed  by  the  bill ;  and  an  account  of  the  defendant 
James  Mills^s  peas,  with  costs. 

The  court  further  ordered  the  deputy  to  inquire,  whether  John 
Yaldeii  had  sufRcieht  fodder  to  support  his  cattle  used  in  husbandry 
without  the  green  fodder  in  the  pleadings  mentioned,  and  whether 
any  part  thereof  was  consumed  by  any  other,  and  what  description 
of  cattle,  and  whether  he  had  duly  set  out  his  tithe  of  peas  in  the 
year  1793,  in  wads  of  a  proper  size;  and  whether  the  said  tithe- 
wads  were  so  separated  from  the  other  nine  parts,  as  that  the  said 
plaintiff  might  take  away  the  said  tithe-wads  with  ease  and  con- 
venience, and  without  interfering  with  the  said  defendant's  nine- 
tenths  thereof;  and  how  and  in  what  manner  the  said  defendant 
did  previously  to  and  hath  since  the  year  1793  set  out  his  tithe  of 
peas  ?  And  whether  Richard  Paine*s  fir  plants  were  drawn  before 
or  after  the  day  on  which  the  bill  was  filed  ? 

The  court  further  ordered  a  trial  at  law  on  the  two  following 
issues : 

First,  "  Whether  the  tithing  o( Dockingj^ld,  or  any  part  thereof^ 
is  or  is  not  in  the  parish  o(  Frens/iamJ' 

Secondly,  "  Whether,  from  time  whereof  the  memory  of  man 
is  not  to  the  contrary,  there  hath  been  a  custom  within  the  said 
chapelries  or  parsonages  (as  well  as  in  several  neighbouring  parishes 
or  districts),  that  every  occupier  of  lands  or  tenements  within  the 
same  having  any  pigs  farrowed  within  the  same  to  the  number  of 
seven  or  upwards,  and  not  exceeding  ten  in  number,  should  render 
and  pay  to  the  owner  or  proprietor  of  the  tithes  of  the  said  chapel- 
ries or  parsonages,  or  his  lessee  or  farmer,  or  lessees  or  farmers, 
one  of  such  pigs  for  or  in  lieu  of  the  tithes  of  such  number  of  pigs 
for  that  year,  and  that  each  and  every  such  occupier  should  not  [  151S  ] 
render  or  pay  any  satisfaction  in  respect  of  the  tithes  of  his  pigs 
being  under  seven  in  number  in  any  one  year." 

The  judge  to  be  at  liberty  to  indorse  any  thing  special ;  with  the 
usual  directions. 

The  court  further  ordered  so  much  of  the  bill  as  prayed  an  ac- 
count of  the  tithe  of  agistment  of  oxen  against  Richard  Paine  and 
John  Yalden  to  be  dismissed  with  costs ;  and  the  consideration  of 
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1798.      costs,  and  all  further  directions,  to  be  reserved  till  after  the  return 
of  the  postea  and  the  Deputy  Remembrancer's  report* 


Sittings  at  Westminster  before  Lord  Kenyon  after  Trinity 

Term.     A.D.    1798. 

Oxcndon  Bart,  v.  Skinner  and  others.     [MS.] 
On  a  po»-         This  was  an  action  to  recover  a  deposit  made  by  the  plaintiff 
p^onof*  upon  his  bidding  for  the  manor  of  JS/^iw  and  hmds  atElhamm 
tithes  for      Kent,  549  acres  of  which  were  represented  by  the  particulars  of  sale 
bythe^.  to  be  tithe-free. 

ere  of  the  Several  objections  had  been  made  to  the  title,  but  they  were  all 
court  pre-  given  up,  except  that  which  related  to  the  tithes ;  as  to  which  the 
sumed  a       facts  were  as  follows : 

them  before  I"  1080  Odo^  bishop  of  BateuXj  held  Elham*  in  lus  demesne: 
^}^  *^  upon  his  disgrace  his  lands  were  given  to  William  de  ALhincto^  a 
tithes  were  follower  of  the  Conqueror,  who  had  not  only  the  manor,  but  also 
oSly  men-'  *  portion  of  tithes,  separate  and  distinct  from  the  rectory.  His 
tioned  in  SOU  gave  this  portion,  by  the  description  of  **  my  tithes  of  the  town 
deed  under  -^^''^j'*  ^  the  monks  of  St  Andrew  of  Rochester;  and  they  had  a 
which  the  grant  of  confirmation  of  the  tithes  from  i/.  1.  The  portion  of 
cldmedr^  tithes  remained  in  the  priory  at  Rochester;  until  1540.  i/.8. 
Domesday,  in  the  SSd  year  of  his  reign  granted  them  to  the  dean  and  chapter 
Hiorpe't  of  Rochester,  but  they  never  had  possession  of  them,  nor  had  any 
5^^'        tithes  ever  been  paid  of  the  lands  in  question,  except  a  modus  of  20^. 

Roflfen.  .         , 

342, 843.     to  the  Vicar. 

^'  -^  The  manor  of  Elhafn  escheated  to  the  crown  in  41  jB.  3.  and  was 
t[  1514 1  g^^^ted  by  R.  2.  to  feoffees  in  trust  for  St.  Stephen^ s  chapel  at  IVest- 
minster,  where  it  remained  till  the  dissolution  of  colleges  and  chan- 
tries in  1  E.  6.  He,  in  the  5th  year  of  his  reign,  granted  it  with 
all  its  rights  and  appurtenances  to  lord  Clinton;  it  was  f  reconveyed 
to  the  crown  the  next  year ;  and  then  leased  to  sir  Edward  Wootton 
for  eighty  years.  Some  short  time  before  the  expiration  of  that 
term,  J,  1 .  conveyed  the  reversion  in  fee  with  all  rights  and  appur- 
tenances to  sir  Charles  Herbert ;  from  whom  it  passed  through 
several  families  to  Mr.  Symonds,  the  vendor :  but  there  was  no  ex- 
press grant  of  tithes  in  any  of  the  conveyances. 

The  grant  from  Jl  1 .  to  sir  Charles  Herbert  was  lost ;  but,  from 
the  subsequent  conveyances  it  was,  probably,  of  "  the  manor  of 
Elham,  with  all  its  rights,  members,  and  appurtenances,  in  as 
ample  a  manner,  as  the  king  then  held  the  same."  No  other  lands 
in  Elham  appeared  to  be  exempted  from  the  payment  of  tithes 
either  in  kind  or  siJ)  modo. 

On  the  part  of  the  plaintiff  it  was  insisted,,  that  here  was  po  pre- 
tence of  an  exemption  from  payment  of  tithes :   that  the  title  to 
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them  was  in  the  dean  an<J  chapter  of  Rochester ;  and  that  if  a  grant      1798. 
from  them  was  to  be  presumed,  the  tithes  were  not  conveyed  by    '^xendow 
the  later  deeds  for  want  of  express  words ;  and  therefore  were  in 
the  crown,  or  the  heirs  of  sir  Charles  Herbert. 

On  the  part  of  the  defendants  it  was  admitted,  that  this  was  not 
an  exemption ;  but  it  was  said  that  from  a  possession  of  250  years, 
a  conveyance  from  the  dean  and  chapter  of  Rochester  previously  to 
the  13  FMz.  would  be  presumed,  and  that  the  general  words  were 
sufficient  to  convey  the  tithes,  as  profits  of  the  lands. 

Lord  Kciiyon  (before  whom  the  abstract  and  all  the  opinions 
taken  on  both  sides  had  been  laid)  said,  ^'  All  objections  are  ad- 
mitted to  be  removed,  except  that  which  relates  to  the  tithes.  A 
court  of  Equity  in  these  cases  has  a  discretion,  which  I,  sitting  here, 
cannot  exercise,  as  I  am  bound  to  tell  the  jury,  that  the  plaintiff 
cannot  recover  his  deposit,  if  there  be  a  good  tide  to  these  tithes ; 
and  on  all  the  circumstances  I  think  there  is  such  good  title.  Here 
is  possession  of  them  for  250  years.  Who  can  disturb  the  title? 
the  rector  cannot ;  these  tithes  have  been  severed  from  the  rectory 
ever  since  the  Conquest.  If  these  tithes  had  been  part  of  the  rec- 
torial tithes,  no  time  would  have  barred  the  rector.  Where  is 
tliere  any  other  right  ?  The  dean  and  chapter  of  Rochester  might 
before  the  13  Eliz.  have  alienated  them.  I  am  very  clear,  that  on 
a  possession  of  two  centuries  and  a  half^  I  must  tell  the  jury,  that 
they  should  presume  any  conveyance  from  the  dean  and  chapter." 

La*is)  then  suggested  that  there  were  no  words  of  conveyance  of 
the  tithes. 

Lord  Kenyan.  —  I  think  the  tithes  do  pass.  The  vendor  will  [  1515.  ] 
now  convey  as  you  please,  and  in  what  form  of  words  you  please. 
I  think  I  should  exercise  my  discretion  in  a  court  of  Equity  in  the 
same  way  I  do  my  judgment  here,  where  I  am  bound  by  strict 
law,  and  must  tell  the  Jury,  that  there  is  a  good  title.  Such  a 
length  of  possession  is  a  positive  prescription,  as  they  say  in  the 
civil  law.  The  church  oi  Rochester  never  had  the  tithes  as  of  com- 
mon law  right.  I  must  tell  the  jury  that  it  is  a  good  title,  and  that 
the  plaintiff  cannot  recover,  (a) 

The  plaintiff  was  nonsuited. 


Tr.  39  Geo.  III.    A.  D.  1799.     Scac. 

Hett  v.  Meads.    [MS.] 
The  defence  set  up  in  this  case  was,  that  the  lands  whereof  the  i^ands  for- 
tithes  were  demanded  were  formerly  part  of  the  possessions  of  the  ™**''y  ^^ 
abbey  oi  Revesby  in  the  county  oi  Lincoln;  and,  the  abbey  being  of  a°cSef/ia»' 


(a)  Sec  Rose  v.   CaUand,  infra  1620.,   also    2  Vcs.   Jun.  625.   sujmi  143a    and  the  cases 
Scott  V-  Jlireyy  tupra  1 1 74.     Fanshaw  v,  Rotherm    there  cited. 
am,  1  Eden  276.  sujrra  1177.     Strutt  V.  Rnkmr, 
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1 798.     the  Cistetiian  order,  wrere  there&re exempt  from  titUes  when  4|x,th^ 
manurance  of  the  owner.  .     ,    ■■ 


HeU 

V.  That  the  lands  liad  belonged  to  that  monastery,  and  wereca* 

^j^'  pabie  of  the  privilege,  was  satisfactorily  proved.     But  it  appeal^ 

abbey  are  that  Pefinifigton,  one  of  tlie  defendants,  who  claimed .  the  exemp- 

frwn  tUhes  ^^^^  ^  having  the  lands  in  his  manurance,  was  only  tenant  fqr 

while  iu  the  life  under  a  Settlement  with  remainder  in  tail  to  Susannah  'Meeds 

rf*a  tenant  ^^^  daughter,  the  wife  of  Ed'JDard  Meeds,  who  were  the  two  otlier 

for  life  un-  defendants. 

ment.  It  was  Contended  on  the  part  of  the  plaintiff,  that  Pennuigfon 

had  not  that  quantity  of  interest  in  him  which  could  support  this 
privilege :  that  to  entitle  the  lands  to  the  exemption,  tlie  person 
occupy  hig  them  must  be  the  owner  of  the  inheritance ;  be  must  h^ve 
the  same  estate  in  him  which  the  monastery  had :  that  it  was  most 
clear,  that  the  exemption  could  not  be  insisted  upon,  if  they  were 
in  the  hands  of  a  lessee  for  life  under  a  common  lease ;  and  there 
was  no  difference  between  such  a  lessee  and  a  tenant  for  life  under 
a  setdement :  that  the  latter  had  not  a  particle  piore  of  interest  than 
the  former:  that  in  the  case  of  Wilson  y^  Reaman^  Hardr.  174.  the 
question  being,  whether  certain  lands  were  discharged  of  tithes,  as 
having  been  part  of  the  possessions  of  an  abbey  of  tha  Cistertian 
order;  the  court  held,  that  a  tenant  for  life  or  years  is  not  witl^o 

[  151^  ]  the  statute,  but  that  a  tenant  iu  tail  who  has  an  estate  of  inheritance 
is  discharged  qtiamdiu  propriis  manibusy  Sfc.  So  Brcywnl.  44. . 
On  the  other  side  it  was  said,  that  upon  no  ground  of  comxnon 
.  ' '. ,  sense  could  it  be  argued,  that  a  tenant  for  lif^  is  not  entitled  to  tie 
protection  now  claimed :  that  he,  during  his  life,  is  as  mucti  ,ttie 
owner  of  the  estate  for  the  time  being  as  any  person  cpuld  be: 
that  if  the  tenant  for  life  is  not  to  be  considered  as  tlie  ownef* 
there  can  be  no  owner  whilst  an  estate  for  life  is  in  esse :  ihat  th^ie 
was  a  material  difference  between  a  person  who  is  merely  a  lesseis 
for  life,  and  one  who  is  tenant  for  life  under  a  will  or  grant :  thak 
the  latter  has  that  very  estate  in  him  which  the  monks  tbemselvc;^ 
had ;  for  they  were  not  the  owners  of  the  inheritance,  they  had  oiily 
the  enjoyment  during  their  lives.  .  ' 

Lord  Chief  Baron,  —  It  is  admitted  in  this  case,  that  a  tenant 
in  tail  is  entitled  to  the  exemption  which  is  claimed ;  but^  it  is 
argued,  that  a  tenant  for  life  under  a  settlement  is  not.'  It  was 
said,  that  the  tenant  must  hold  the. lands  as  the. monastery  held 
them,  else  the  privilege  cannot  attadb»  Bn.t  it  is-  inipofuj^^diat 
the  lands  can  now  be  holden  preciselyin  the"  same  mann^-^  Aqr 
were  holden  by  the  monastery:  the  monastery  had  tliem  tp.wm 
and  their  successors,  bnt  a  mannow  has  them  to  him  aqd  his  hei^. 
But  a  fee  simple  may  be  divided  into  portions,  into-different  leitates 
for  life,  in  tail,  and  remainder  in  fee.     Where  will  b0  th^'difl^cdlty 
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to  gay,  that  the  tenants  of  each  portion  shall  have  tlie  bene6t  as     1799. 
they  succeed?    The  case  of  Wilson  v.  Redman  has  been  cited;  but       ^^T* 
from  an  extract  from  the  answer  in  that  case  which  I  have  been         ▼. 
furnished  with  (a),  the  parties  there  appear  to  have  had  a  fee  simple;     ^^^^' 
and  therefore  that  not  being .  a  case  in  which  it  was  necessary  to 
decide  the  point,  it  cannot  be  considered  of  any  authori^.    I  con- 
fess, I  cannot  see  any  reason  why  a  tenant  for  life  should  be  ex-  [  1517  ] 
eluded  frx>m  the  benefit  any  more  th|m  a  tenant  in  tail,  who,  it  is 
agreed,  is  exempt :  there  seems  to  be  no  reason  why  all  the  com- 
ponent parts  of  the  estate  should  not  be  exempt  as  they  severally 
<»me  into  possession. 

The  court  decreed  unanimously,  that  the  tenant  for  life  was 
exempt,  and  dismissed  the  bill  as  against  him,  but  without  costs. 


Tr.  39  Geo.  III.    A.D.  1799.     C.  B. 

fVyburd  v.  Ti&k^ 
Same  ▼•  Dyson^ ' 
Same  ▼•  Smithy 
Same  v.  Holbrook.        [1  Bos.  &  Pul.  458.] 

Debt  for  not  setting  out  tithes  under  the  2&3  Ed. 6.  r.  IS.  ifAcompo- 
plea,  general  issue.  2^  ^ 

At  the  trial  of  these  four  actions  before  Eyre  Ch.  J.  the  evidence  rpad^hjA. 
on  which  several  objections  to  the  plaintiff's  recovery  were  founded,  JJ/'JISl  i 
and  which  were  reserved  by  the  Lord  Chief  Justice  for  the  opinion  ^«««~  *">«» 
of  the  court,  was  as  follows :  intemt  k 

The  ancestors  of  the  late  Stephen  Jermyn  having  been  lessees  ■'*•''^"'^^ 
under  the  dean  and  chapter  of  St.  PauPs  of  die  tithes  of  the  parish  toby  ji. 
of  Tottenham^  about  sixty  years  ago  leased  them  to  one  Hcmard^  2mirio*^k 
who  held  them  for  thirty  years.     On  the  28th  of  October  1747  madeintiit 
Stephen  Jermj/n  was  found  lunatic;  after  which  one  Lanibly  became  ^^^ 
lessee  under  him,  and  on  SOth  April  1781  obtained  a  new  lease  camwede- 
for  seven  years  from  Edward  Tyson,  the  then  committee  of  Stephen  ^^^^  ^ 
Jermyn,  after  the  expiration  of  which  he  held  over  until  the  year  nx  montfat* 
1798.     In  March  1796  Stephen  Jermyn  died,  upon  which  Harriet  if^.' 


Eyre  and  Margaret  Udney,  the  next  in  kin,  took  out  administration.  <^^  a 
In  May  1796  the  dean  and  chapter  of  St.PauTs  granted  a  new  ^onadsx 


(a)  The  words  of  the  antwer  are  as  follows :  "  sir  Ba^  BosweU,  who  had  it  from  the  lord 

**  And  these  defendants  say,tliatb7  several  masne  **  JDacre,  or  some  other  who  claimed  it  from  the 

-  **  oonTeyances  and  assurances  in  law  derived  from  **  aforenamed  earl  of  I^enoxt  the  whole  manor, 

**  and  under  the  said  earl  of  Lenox  and  his  wife,  *<  rectory,   and  corn-mill   of  Horion   aforesaid. 

**  they,  these  dslendanU,  do  severally  claim  the  ^  And  all  these  other  defendanU  have  since  tluit 

**  several  parcels  they  do  hold  as  aforesaid,  (that  **  time,  (namely,)  about  eight  or  nine  years  since 

"^  is  to  say,)  this  defendant  Lawrence  Burton  did  «  purchased  to  them  and  their  several  rcspec- 

**  about  SO  years  since  purchase  to  him  and  his  **  tive  heirt  and  astignM^  from  the  said  Lawrence 

^  kein  from  one  sir  Leonard  Botwell^  who  had  it  **  Burton^  the  several  and  respective  premiies  thc>y 

**  by  descent,  or  otherwhe,  as  tbey  conceive,  from  «  so  severally  bold  and  have  held  as  aforeiaid.** 

Vol.  IV.  Q 
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1 799.      lease  of  the  tithes  to  Harriet  Eyre  and  Margaret  Udnej/fSor  tweqty^ 
^i7~bwrd     ^^'^  years,  on  their  surrender  of  the  old  one.     From  them  Lajnbbf 
▼.         received  notice,  dated  the  30th  September  1797,  to  quit  at  Lady^tf 
^  1798,  with  which  he  complied ;  and  an  assignment  of  their  lease 

subsequent  was  executcd  to  One  Sperling  on  7th  December  1797.  Sperling 
r  \K\a\  executed  a  lease  of  the  tithes  to  the  present  plaintiff,  dated  the  1 5th 
Terence»but  Juue  1798,  to  hold  the  same  for  seven  years  from  the  25th  MarA 
previous  to   preceding. 

tlieir  being     *  ** 

carried  During  all  the  time  tliat  Howard  and  Lambly  were  tenants  to 

rau3Loider°  ^®  Jermyfi- family  the  same  composition  was  paid  to  them  by  occu- 
7?.  cannot  piers  of  lands  in  the  parish,  and  Lambly  was  expressly  ibrbidden 
ftction  on*"  '^y  ^^ose  under  whom  he  held  to  make  any  alteration  therein. 
'29cSEd.cu  Spelling  having  determined  to  raise  the  composition,  gave  a  ge; 
right' to  the  ^eral  uotice  to  the  parish  in  March  1798  that  he  was  willing  to 
tiUjeveated  treat  With  the  landholders.  In  consequence  of  this  a  meeting  was 
mediately  held  by  them,  at  which  the  terms  proposed  by  Sperling  were  not 
on  sever,      acceded  to. 

Evidence  In  the  case  of  Smitkj  that  which  was  the  subject  of  tithe  was 

rishionera*"  Severed  before,  though  not  carried  away  uqtil  after  the  execution 
iMve  treated  of  the  l^ase  to  bim.  The  case  of  Tuck,  the  first  defendant,  was  also 
p^JJjJJ^  differed  from  the  others  by  the  circumstance  of  the  plainUff 's  f^- 
for  a  cooH  ing  to  prove  the  execution  of  the  assignment  to  Sperling  by  Harriet 
n^iJooe"  -%7*^  jointly  with  Margaret  Udney ;  and  it  appeared  that  Tuck  was 
sufficient  to  not  present  at  the  meeting  of  the  parishioners.  Upon  the  whol^ 
^ot^fiti^gia  therefore,  the  objections,  as  applying  in  the  different  cases,  were, 
^**^^  1st,  That  as  the  plaintiff  claimed  under  Sperlings  to  whom  the 
on  the  it»-  assignment  of  the  lease  from  the  dean  and  chapter  of  St.  JPauTs  had 
^te.  jj^gjj  executed  by  Margaret  Udney  only,  he  had  not  shewn  a  good 

Whether  if  title  to  support  the  action.  2dly,  That  a  sufficient  notice  to  d^ 
JJJ"?^^  termine  the  composition  had  not  l)een  given  to  the  defendants, 
tenanu  ex-  Sdly,  That  the  plaintiff  was  not  entitled  to  recover,  as  the  titbe 
att^nment  '^^ted  in  Sperling  immediately  on  severance, 
of  B  ietM  of  A  rule  nisi  having  been  obtained  for  setting  aside  the  several 
paTMn***^  verdicts  which  had  been  found  for  the  plaintiff  and  entering  non- 
claiming       suits  in  all  the  causes, 

1^  con  SJiephcrd  Scrjt,  now  shewed  cause.  —  In  answer  to  the  first  ob- 

support  an    jectiou,  it  may  be  contended  that  this  action  being  founded  on  a  tor^ 

not  setting    ^^  ^^  ^^^  necessary  for  the  plaintiff  to  make  out  his  title,  but  that  lie 

them  out?    may  recover  if  he  merely  shew  possession.  It  was  so  held  in  Wheeler 

v.  Heydonj  Cro.Jac.  328.   In  March  1 798, SpaUng  gave  notipe  to  the 

parishioners,  that  he  was  willing  to  enter  into  a  composition  for  tithes; 

in  consequence  of  which  a  meeting  was  held,  and  at  that  meeting  t^^e 

only  question  in  dispute  was  tlie  amount  of  the  coinposition  to  be  paid; 

the  right  to  the  tithps  was  acknowledged  to  be  in  SpMing.     Both  in 

Sel-iLi/n  V.  Baldi/f  and  Hartridge  v.  Gibhs,  Sffssex  assizes  1682,  BuH 
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• 

JfJP.  1 88;  (edit  2(1),  it  was  holdefi  sufficient  by  Pembtrtan  C.  J.  for  the  1799. 
plaintifis,  in  actions  on  the  stat.  of  td.  6.,  to  prove  their  receipt  of  ^r^^,^ 
tithes  from  the  other  fiirmers  in  the  parish,  in  order  to  entitle  them  to  ▼* 
recover  against  the  d^endants.  Proof  of  an  agreement  to  pay  acom-^  ^'^^' 
position  comes  within  the  same  principle.  As  to  the  second  objection, 
it  is  to  be  observed,  that  the  case  of  Hewitt  and  others  v.  AdamSf 
Dom.  Proc.  April  19th,  1782  (a),  by  which  the  necessity  of  a  six  8up»i«>4. 
months'  notice  to  determine  a  composition  of  tithes  was  establinhed, 
proceeded  on  the  analogy  between  the  occupiers  of  lands  paying  a 
composition,  and  tenants  of  lands  holding  from  year  to  year. 
Now  it  A.  let  lands  to  JS.  for  a  term  of  years^  and  JB.  underlet  to  C« 
from  year  to  year,  A*  will  be  entitled  to  enter  upon  the  lands  at  the 
expiration  oiB.^s  term  without  giving  notice  to  C.  So  if  ^  let 
lands  to  J3.  at  Michaehnas^  to  hold  from  year  to  3rear,  and  B.  under^ 
let  the  same  to  C  at  Lddy^dayj  to  hold  in  the  same  manner,  it  will 
be  sufficient  if  A*  give  notice  to  B.  at  Ijady^day  to  quit  at  the 
Michadmas  following  without  regarding  the  sub-contract  between 
him  and  C  In  the  present  case  Lambhf  is  to  be  Considered  as 
tenant  to  the  Jenm/n  fiunily  from  year  to  year,  and  the  occupiers 
of  lands  from  whom  he  received  the  composition  as  his  under-» 
tenants  holding  in  the  same  manner.  The  notice,  therefore,  which 
was  given  to  Lambhf  by  the  representatives  oS  Stephen  Jermyn  must 
be  sufficient  to  entitle  them,  and  those  who  daim  under  them,  ijck 
tdce  the  tithes  in  kind  of  the  occupier  of  the  lands.  If  this  be  not 
so,  and  the  composition  taken  by  Lc^nMy  is  to  bind  the  Jemyns^  at 
those  who  claim  under  them,  it  may  equally  be  contended  that  it 
shall  bind  the;  dean  and  chapter  cS  SLjPauFs^  who  were  the  original 
lessors.  With  rq;aid  to  the  third  objection,  the  words  of  the  sta-* 
tute  are,  that  no.  person  shall  **  take  or  carry  away  any  such  or 
like  tithes,  &c.  under  the  pain  cX  forfeiture  of  treble  value  of  the 
tithes  so  taken  or  carried  away.**  The  right  of  action,  therefore^ 
does  not  accrue  until  th^  tithes  have  been  carried  away ;  andthough 
the  tithes  in  question  may  have  vested  in  Sperling  upon  severance, 
yet  the  lease  to  Wybum  was  executed  previous  to  the  time  when 
they  were  carried  away :  by  that  lease  idl  the  tithes  in  the  parish  of 
Tottenham  to  which  Sperling  vtbs  entitled,  in  which  must  be  in- 
cluded the  tithes  in  question,  vested  in  Wybum  ;  consequently,  the 
latter  was  entitled  to  those  tithes  at  the  time  when  the  wrong  was 
committed.  li^  however,  it  should  be  thought  upon  general  grounds  [  1520  ] 
diat  a  lease  of  tithes  will  not  convey  sudi  tithes  as  are  actually 
severed  at  the  time  of  its  execution,  it  will  be'  sufficient  in  this  case 
to  advert  to  the  habendum  by  which  the  lease  is  made  to  take  efiect 
froid  the  25th  day  oi  March  preceding  the  date. 

(?)  FMfe"R«ytier  on  Ticbf%  998. 
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1799.  Le  Blanc  Serjt,  contri. — First,  Admitting  that  it  would  be  «rf^ 
'^Wviurd  fi^^^nt  for  the  planitiff  to  have  proved  peaceable  enjoyment  of  tbe 
▼.  tithes  without  establishing  any  other  title,  yet  it  was  not  in  his 
power  to  support  his  claim  by  CTidence  of  enjoyment,  since  SperUng 
had  never  received  any  tithes,  or  come  to  any  oompositioii.  Se- 
condly, A  certain  oompositkm  having  ensted  in  the  parish  of  7W- 
tenham  without  alteration,  as  fiir  back  as  the  evidoice  went^  the 
court  will  infer  that  it  was  made,  not  by  JjaiMy^  but  by  the  dem' 
and  4:hapter  of  &•  PauFs^  or  by  the  Jerwyn  fiunily,  from  whom  the 
phnntiff  derives  hb  title.  Now  if  a  rector,  having  made  a  com- 
position, lease  tithes,  and  the  lessee  make  no  alteratkni  in  the  com^ 
position,  when  the  tithes  reverf  to  the  rector  the  occupiers  of  \aiA 
will  continue  to  hold  under  the  composition  originally  made  by  tbt^ 
rector,  and,  consequently,  will  be  entitled  to  notice  bdbre^he  cai 
take  the  tithes  in  kind.  The  rules  req>ecting  notice  to  deteraifaie 
a  composition  are  governed  by  the  anaikigy  to  the  no&»  to  quit: 
Thus,  if  the  Jertm/m^  having  let  land  to  A»  from  MiekadmasU*  Mi^ 
ckaelmaSfhsd  gtantiod  a  lease  at  Leufy^da^  to  A  for  a  term  of  yean, 
and  A.  had  continued  tO'pay  rent  to  £•  till  the  expiration  of  his 
term,  A.  would  again  be  tenant  from  year  to  year  to  ^the  Jeml^ni^ 
and  would  be  entitled  to  notice  six  months  before  JBiiekaebimg, 
For  though  B*  might  have  put  an  end  to  die  tenancy  durikig 
his  termj  yet  not  having  done  so,  it  continues  as  at  first  created:  tf 
it  were  not  so,  that  which  was  originally  tak^  as  a  tenatey  froia' 
year  to  year  -beginning  at  MiehadmaSf  would  be  put  an  end  to  it 
Lady^dixy.  The  case  of  Hewitt  and  others  v.  Adams  is  decisive  of 
Ibis  point.  Thirdly,  The  statute  of  Ed.  6.  being  made  for  ihe  ph>^ 
tection  of  persons  in  possession  of  tithes,  the  plaintiff  cannot  maiil^ 
tain  this  action  against  the  defendant  Smith.  Immedialeljr  on 
severance  the  right  to  the  tithes  vested  in  SperHngi  and  SniittistM 
only  have  justified  carrying  them  jsway  under  a  composltidti  fioA* 
kirn,  li  SperUng  had  been  a  spiritual  rector,  instead  of  a  h^'- 
pit^riator,  and  had  died  after  the  severamee  of  thesi» 
would  have  passed  to  his  executors,  and  not  to  his^«ucce^so^?  Sj^ 
Ung^  (therefore,  waa  the  person  injured  by  the  tithes  bcinjgf  etfried' 
[  1521  ]  eway.  The  habendum  in  the  lease,  being  from  the  25th  of  Jlfi^di, 
has  reference  to  nodiing  but  the  perkxl  from  which  th#  g^ttiteels 
to  hold,  in  order  to  ascertain  the  time  wfam' the -lease  ik  t6)ex{ifr^ 
viz.  in  sevea  yeMs  from  the  26th  of  Marck^  If  it  %are  bdd  to 
vest  any  title  previMs  to  the  execution  of  the  leas^  it  might  be  so 
framed  tiiat  a  lease  for  twenty-one  years  should^  givek  i^t^lb 
tithes  aoerued  fouvceen  years  before.  ^    ^  >'   ' ' 

Eyre  Ch.  J.-On  the  first  of  the  objectidns  Taisedi^  aiid  SHrtdi 
applies  to  the  case  of  Tw*,  I  have  no  difficulty,  being  of  oplnkm 
that  tte  verdict  must  be  set  aside  and  a^noiisiut  b^-entered,  on  die 
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grmuid  of  the  plaintiff's  having  failed  to  make  out  bis  lid^.  and     1799^ 
not  haviiq;  [nroved  bims^f  to  be  in  possession  of  the  tithest  .  It     ^^^^ 
was  admitted  on  bis  part,  tbat  he  must  at  least  show  himself  tOr  be        t. 
in  possession;  and  I  am  not  prepared  to  agree,  that  because  posses- 
sion unaccompanied  with  other  circumstances  will  be  a  sufficient 
titles  that  therefore  possession,  traced  back  by  the  .pkuntiff  himself 
to  that  which  turned  oot  to  be  no  titles  will  equally  avail.  ,  The 
case  is  altered  where  the  plaintiff  proves  his  own  bad  title,  and 
thereby  shows  that  to  be  a  wrongfiil  possession  whkh  wonU  other- 
wise have  been  good  primd  facte  evidence  to  support  his  oUim. 
However,  I  only  mean  to  state  my  difficulty  on  that  point,  not  to 
give  a  precise  o[Mnion  upon  it,  as  the  case  cited  from  Cr^ht  seems 
to  establish  a  contrary  doctrine*  ..But  I  am  of  opinion  tbat  tliis 
plaintiff  waa not  in  possessioOf  holding  as  J;  do  that  nothing  will 
place  a.man.  in  possession  but  a  good  title,  which  wiU*  draw  to  it 
the  possession  or  the  actual  receipt  of  tithes,  jor  that  which  is  equi^ 
valent  to  receipt  of  tithes^  xiz.  a  composition.    My  brother  Skep* 
herd  argued,  that  the  receipt  of  tithes,  like  the  receipt  of  rent  and 
{urofits,  amounted  to  possession*    Actual  use  and  enjoyment  does  so, 
I  admit ;  but  he  was  obliged  to  contend  from  thence  that  an  agree- 
ment for  a  composition  was  equal  to  a  receipt^  and  then  to  go  one 
step  further,  and  insist  that. a  conversation  tending  towards  ao 
agreement,  thouf^  it  ended  in  a  disagreement^  was  equal  inttfect  te 
an  agreeivient. .  J^AiadMas^frossoning  he  endeavoured  to  pvove 
that  the.plaintiff  was  in  possession.    His  titles  iiowe^eiv  must  de- 
pend upon  his  having  or  not  having  a  lease ;  here,  be  bad  qnly  a 
lease  for  a  moiety,  end  therefore  was  not  id  possession,  and  cannot 
maintain  this  action* 

. .  With  regand  to  the  qnestion  of  notice^  whidt  applies  to  all  these 
causes,  1  have  the  mora  difficulty  in  jpeaktng<upoo:it,as  I.fedmy;- 
aelf  undcff  the  dominion,  of  dd  prejudices.  The  Judgement  of  the 
House  of  Lords^.whiiBh.has  been.attuded  tt^  was  a  reveisal  of  a  [  1522  1 
judgment  giv^  by  .the. court  of  Eacchequer,  and  in. which;  I 
.oooeurred.  1  am  .to  ^presume  that  the  juii^nieiit  of  the  House  of 
iLords  wilSvll^iit,  bntXajDi  not  master  jof  the.  principles  oa:which 
it  praceieded^ :.  Tithes  ^tapnot,  in  my  opiuioa,  bewdl  compared.to 
land.for  anypnrpose^^l  partiimlarlyfor  the  purpose  of  cosRiecting 
a.€pi9positionc,«ith::tlMa  inherilaiicew.  j^^ippcars  totiae  that  Uie 
.doorine.of  bindipig  tha  JUudlosd  liy  the  jnteieatvof^e  tenant  from 
,yeqf  ^fear  was^f«jl^nijbd(0n<tbe  distribiitioi^isfj^  itio  a  frariely 
.pf  intar^ts,  IU8  thutoC, tha  tenant  end  ^hej/revambQerif  rwhtareas  it 
will  not  be  found  to  apply  to .  tildes;  S9i.  distifiQd|rL>aij  tot)ustify(0Br 
,  adapting  the  .same,  rnles  as  are  -capaUeb^  bdngf adopted  "with 
,r^pect  to  land*  In  the  casie  of.jM$i^.«ind(iOthers  v^  Adamsf  the 
^defendwtsin^tfidiip  the.  Biwfcpqiiffr^that  tbey  werenot  at  all  bound 
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1799*     to  pay  tl|e  tithes  demanded ;  and  we  thoof^  that  whdre  a  dc6ad« 
"jr7~T    ant  claims  to  withhold  tithes  advenelyf  all  idea  of  coropBaitkm 
T4        must  be  put  out  of  the  case.    The  analogy  betwefli  land  and  tidie 
^'^^      does  not  appear  satisfiictory  to  me.    Land  is  ^ther  taken  on  a 
holding  from  Lady-^ay^  or  from  MiAaelmaSj  or  from  some  other 
time^  and  then  notke  to  quit  must  be  gtren  acoordin^y.     But,  if 
a  composition  is  to  be  determined  on  any  just  principles^  tlie  nodoe 
must  be  given  frcHn  a  period  suitable  to  die  mature  cif  the  tithes^ 
and  with  a  relation  to  the  manure  and  cnltivatioii  of  the  land. 
There  must  be  such  a  rule  as  will  enable  th^  tenant  to  diltbafe  his 
land  in  the  manner  most  beneficial  to  himself  acootdin^y  as  he  is 
to  pay  a  composition  or  to  pay  in  kind.    I  have  great  diflBcnllif 
therefore,  in  understanding  on  what  ground  a  nodoe  ia  neoeasaiy 
in  the  case  of  tithes ;  and  I  cannot  at  att  comptdiend  how  tbe 
owners  of  the  land  can  be  considered  parties  to  a  compoaitian  mads 
with  the  occupiers  of  the  land.  Tithe  in  kind  is  the  tUng  dsansed; 
the  composition,  therefore,  begins  with  the  interest  of  the  tenant,  is 
governed  by  that  interest,  and  must,  I  should  think,  end  widi  it  It 
has  been  argued  that  there  may  be  a  connection  between  the  title  of 
inheritance  to  the  tithes  and  the  compomtion ;  if  there  can  b%  I 
submit;  it  may  be  a  necessary  consequence  of  that  jndgenKli^  the 
principles  of  which  I  do  not  understand.    As  some  ctwj  hiotliera 
concurred  in  that  judgement,  they  will  probably  state  on  what 
ground  it  is,  that  a  composition  may  be  extended  to  the  case  of  a 
new  tenant  claiming  on  the  detenmnation  of  the  interesl  of  a  frf* 
mer  tenant. 
[  152S  ]      On  the  la^t  point  there  can  be  no  doubt     The  hdfendum  of  the 
plaintiff's  lease  can  only  be  considered  as  marking  the  durietfiait  sf 
his  interest,  aiid  its  operation  as  a  grant  is  merdy  prospective.    That 
lease  only  vested  in  the  plaintiff  a  right  to  the  tithe  which  shoiM 
accrue  from  the  time  of  the  grant.    Now  die  titie  to  the  tithe  ia 
question  arose  immediately  on  the  severance  of  the  tithable  matt^ 
from  the  land.    Is  it  not  clear  that  if  a  rector  dies  after  the  sever- 
ance of  the  tithe  and  before  its  separation^  and  a  new  rector  comes 
in,  that  the  right  to  the  tithe  is  in  the  old  rector?     The  law  pves 
to  the  new  rector  in  that  case  all  that  the  grant  gave  to  die  new 
lessee  in  this.    Sperling  therefore  being  entided  to  these  tithes  at 
the  time  of  the  severance,  and  the  person  to  complain  if  they  were 
carried  away,  this  plaintiff  has  no  ground  of  action  against  SmiAf 
in  that  view  of  the  case. 

BuUer  J. — My  opinion  will  be  principally  founded  on  the  two 
last  points.  On  the  first  my  mind  still  fluctuates.  It  has  been 
contended,  that  for  want  of  evidence  to  establish  the  joint  execu- 
tion, of  the  deed  of  assignment  by  the  two  persons  who  took  out 
administration,  the  plaintiff  cannot  recover  agaiAst  liid.     But 
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this  is  the  case  of  a  tort;  and  I  am  not  quite  satisfied  that  in  such  u  1799. 
case^  if  the  plaintiff  declare  as  solely  entitled  and  'prove  himself  to 
be  entitled  to  a  moiety  only,  he  may  not  recover  for  that  moiety; 
It  was  so  held  in  the  case  otNeUAorp  and  Farrwgton  v.  Dorring-^ 
ton^  2  Lev.  113.  However,  were  I  to  rely  on  this  point  much^ 
I  should  wish  for  further  consideration  before  I  came  to  any  con- 
clusion. 

The  second  p<nnt  spears  to  me  to  have  been  fully  settled  by  the 
decision  in  the  House  of  Lords^  That  decision  was,  that  the  same 
notice  must  be  given  to  determine  a  composition,  as  must  be  given 
to  a  tenant  of  land  holding  from  year  to  year.  The  other  point 
alluded  to  by  my  Lord  Chief  Justice  was  also  raised  in  that  case. 
The'  landholders  contended  in  the  first  place,  that  they  were  not 
obliged  to  pay  the  tithe  claimed;  and  2dly,  that  if  they  were,  the 
plaintiff  was  not  entitled  to  recover,  because  there  had  been  a  pre- 
vious composition,  the  notice  to  determine  which  was  not  siiffi* 
cient*  There  was  a  doubt  on  the  woolsack  at  that  time,  whether 
both,  or  only  one,  or  which,  of  these  questions  should  be  put  to  the 
judges.  At  last  the  question  put  was,  whether  the  notice  given 
was  sufficient  to  determine  the  composition,  and  the  judges  were 
unanimously  of  opinion  that  it  was  not;  and  said  expressly,  that  ci 
notice  to  determine  a  composition  for  tithe  ought  to  be  given  with 
analogy  to  the  notice  given  in  a  holding  of  land.  By  that  deci-  C  F521?  ] 
sion  we  are  bound ;  nor  do  I  think  any  of  the  difficulties  it  has 
been  supposed  likely  to  produce  will  ever  occur.  It  has  been 
argued  that  if  the  plaintiff,  as  deriving  title  from  the  JetTnyn  &mily, 
is  bound  by  this  composition,  the  dean  and  chapter  of  SL  PaiiTs 
will  also  be  bound  by  it.  That  conclusion,  however,  is  questionable, 
and  may  or  may  not  be  true  according  to  the  circumstances.  If 
the  idtei^  of  the  lessee  under  the  dean  and  chapter  with  whoni 
the  composition  was  made  expire,  the  dean  and  chapter  will  not 
be  bound.  But,  if  a  lease  be  granted  for  a  long  term  of  years,  and 
the  dean  and  chapter  take  an  assignment  of  it,  though  as  to  many 
purposes  that  will  operate  as  a  surrender,  yet  with  regard  to  tlie 
interest  of  third  persons  it  will  not.  All  depends  on  the  single 
queistiod,  whether  there  be  a  continuance  of  that  interest  under 
which  the  composition  wa^  first  created?  If  that  continues,  tlie 
composition  continues;  if  that  be  at  an  end,  the  composition  is  at 
an  end  also.  It  has  been  said  that  there  may  be  a  difference  be- 
tween a  composition  with  the  owner  and  a  composition  with  the 
occupier  of  the  land.  If,  however,  the  interest  of  die  occupier  cease^ 
the  composition  made  with  him,  unless  under  paiticular  ciixnim- 
stances,  ^ill  be  at  an  end.  But  no  question  of  that  kind  arises 
here,  for  it  does  not  appear  but  that  the  occupiers  in  all  the  stages 
of  the  cAse  were  the  same.     Th6  difficulty  would  be,  if  we  were  to 
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1709.  suppose  a  composition  lo  take  place  from  Mirinelmat  with  a  teom$ 
ffr^^^  who  is  in  on  a  Lady-iay  barf^ain.  la  that  caae  the  jMHnpontko 
T.  would  be  either  during  the  interest  of  the  tenant  or  from  year  M) 
•  TaA.  y^j.  generally,  jf  ^^  fonaer,  notice  must  be  ^tco  for  hi^»f-dajf.t. 
if  the  latter,  a  question  migbt  be  raised  whether  the  compositioD 
should  not  continue  to  the  end  of  the  year,  (hough  the  interest  of 
the  tenant  ceased  on  the  expiration  of  his  lease.  That  may  be  » 
nice  question,  but  it  does  not  arise  in  this  case.  There  may  be  dif- 
ficulties in  point  of  convenience  as  to  the  time  at  which  a  oonqxt- 
sitioQ  shall  commence,  but  those  difficulties  are  for  the  consideratioa 
of  the  parties  when  they  make  their  agreement.  On  the  focts  of 
the  present  case  the  composition  must  be  taken  to  be  contmuing, 
inasmuch  as  the  plaintiff  claims  under  those  persons  with  whom  it 
appears  to  hare  been  made. 

The  last  point  has  been  folly  and  ably  stated  by  my  I^ord  Chief 
Justice,  and  I  entirely  concur  with  him. 

Heath  J.  —  The  objection  to  the  plaintiff's  recovery,  that  there 
v/as  no  nodce  to  determine  (he  composition,  must  prevul;  because 
[  1525  ]  the  utle  under  which  he  claims  is  derived  &om  Sperling,  in  whose 
time  the  compoaidim  existed,  and  has  not  been  dissolved  by  the 
parties.  In  the  House  of  Lords  the  analt^  between  land  and  tithes 
WBS  considered,  and  the  opinion  of  the  Jadgea  was  founded  on  the 
inconvenience  which  the  occupiers  of  lands  must  sustain  if  a  com- 
position could  be  put  an  end  to  withont  notice.  It  waa  ctmadered 
that  by  notice  they  would  be  enabled  to  pultivate  their  lands  in 
such  a  way  as  would  best  answer  to  them  when  called  upon  to  pay 
tithes  in  kind,  and  that  it  would  be  very  unjust  to  defirive  thoa 
of  this  advantage.  As  to  the  question,  whether  this  plaintiff  can 
recover  when  <H)e  only  of  two  jointrtenants  has  ex^uted  the  leaa^ 
J  wish  to  give  no  opmion,  as  my  brother  BuiUr  has  dted  •  case  in 
&vour  of  the  pluntiff. 

Booke  J.  —  It  ai^iears  from  the  focts  of  this  case^  that  as  &r 
back  as  the  evidence  went,  tithes  had  new  been  set  out  in  die 
parish  of  T^Otenham.  It  is  to  be  wished,  therefore,  that  these  de- 
fondants  should  not  be  liable  to  acUons  for  not  doing  that  which 
never  appears  to  have  been  done  within  the  porish ;  and  in  point  of 
law,  I  think  that  they  are  not  liable.  As  the  lessees  of  the  tilhes 
under  the  Jenrn/n  &mUy  were  desired  by  them  not  to  ruse  the 
coropositionj  it  must  be  considered  as  havii^  been  made  with  that 
fomily.  Now  Mrs.  Eyre  and  Mrs.  Udaty  being  the  representatives 
V^  that  family, .  ^^7  ^7  implication  be  comddta^  as  haying  a|s0 
I  that  th^  qopiposition  should  not  be  raised.  And  though 
'  t  have  retracted  the  intimation  ori^nally  given,  yet  not 
e  so^  the  oompoution  must  remain  in  force  till  notice 
)  tl«  landholtlers  of  an  intention  to  pub  an  end  to  it 
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The  occupier  may  be  induced  by  notice  to  alter  the  ooarae  of  bus-     1799. 
bandry,  and  it  would  be  hard  to  make  him  liable  in  a  penal  action 
where  that  notice  has  been  withheld.     On  the  principles  of  the        ▼. 
decision  in  the  House  of  Lords,  and  on  the  general  justice  of  the      ^^^^ 
case,  I  think  a  nonsuit  should  be  entered. 

With  respect  to  the  objection,  that  the  assignment  of  the  lease 
was  execut^  by  one  only  of  two  joint-tenants,  it  strikes  me  that 
iC  would  be  hard  to  allow  the  law  as  laid  down  in  the  case  in  Le^ 
vim  to  prevail ;  since  it  would  be  calling  on  the  defendant  to  plead 
in  abatement,  or  be  liable  to  two  more  actions. 

On  the  third  point  I  entirely  concur  with  the  rest  of  the  court : 
tlie  right  to  the  tithes  accrued  immediately  on  severance,  and  at 
the  time  when  the  lease  was  executed  there  was  nothing  but  a  pos- 
sibility of  action  in  case  tliey  should  not  be  set  forth,  which  pos*  [  1526  ] 
sibility  could  not  be  assigned,  (a) 

Rule  absolute. 


39  Geo.  IlL  1799.    Summer  Ass.  Chelmsford. 

Mcffet  V.  WiOetU  derk.    [S  Esp.  N.P.  C.  SI.] 

Casb  against  defendant,  rector  dT  the  parish  iXStamforirle'Hope  Action  an 
in  the  county  of  iStsftif,  for  not  taking  away  his  tithes.  Mt  uT^*" 

PlaintiflF  was  a  fiHrmer  in  the  parish  of  which  defendant  was  in-  agBintt  the 
cuBlbent,  «id  it  was  proved  that  when  the  grass  was  cut  he  bad  S^l^f^ 
set  out  the  tithe  in  the  swathe.  awiybis 

.   BuUerJ.  ruled  that  plaintiffcould  not  recover;  that  befiNre  the  ^Tthcj"' 
plaintiff  could  entitle  himself  to  damagei  for  not  taking  away  the  ^^  ^ 
tithes,  it  should  i^ipear  that  they  were  properly  set  out,  and  in  a  out.  "^it  it 
fit  state' for  the  parson  to  take  them ;  diat  by  a  late  determination  ^^^'^ 
of  the  court  of  Exchequer  (d)  Ae  ttthe  of  hay  was  not  to  be  set  out  tainabie  for 
in  the  swatlie,  but  in  the  cock  ;  that  the  action  therefore  was  not  "^  ^'^^ 
maintainable.  of  hay 

?^  .  .  wljere  it 

was  act  out  in  tUe  swatlic. 


H.  40  Geo.  Ill,    A.  D.  1800.    Scac. 

Awdrjf  v.  Saudlcombe^    [MS*] 


This  was  a  bill  by  die  lessee  of  the  dean  and  chapter  of  &-  Hw  eo- 
lisbun/9  the  appropriate, rectors  of  the  rectoiy  and  parish  church  i|^^^ 


two 


ocbupiers  of  lands  within  the  tithings  of  Beanaere^  WhHley^  !!^n^te 
and  ShdnDj  in  that  parish,  for  an  account  of  the  tithes  o^  peas  and  rector  it  in 

^  ^  at  oonunoa 

potatoes-  UwjuhI, 

(a)  Upon  tha.poinc  of  AodcAt  Wff  Aimnv^y.  WPiit^  i«P*^  19P^  12^9.. n. 

(0  See  ^nig/a  ▼.  HaUey^  iif^  1561. .  Neutmatk^^*  Morgan,  10  £ait,  5.  i^frtu 
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1 800.         The  defendants  by  thefar  aoBwer  admit  the  title  of  the  plaintiffi 
as  stated  in  the  bill ;  they  admit  also  that  the  fdaintiflb  ase  entitleil 


Y.         to  some  tithoB ;  and  that  they,  the  defendants^  had  such 

Smaiioomie.  jg^g^/^xets  B8  oonstitttte  the  subject  of  the  suit :  but  th^  insist  that 

unoppoMd    those  articles  of  tithe  belong  to  the  vicar  of  Mdkshamf  and  not  to 

^idenra^of  ^®  Fcctor;  and  they  set  forth  several  terriers,  hereaft^  nodoed, 

coatraiy       (Ae  endowment  not  being  then  discovered,)  upon  which  thqr  gioond 

^^^^1°      the  vicar's  title.  They  then  state,  that  their  peas  were  hand-gatbeied 

by  persons  employed  by  them  for  that  purpose,  and  weve  sold  in 

the  green  market^  and  that  their  potatoes  were  used  part  in  dieiF 

own  fiimilies,  and  that  die  odier  part  was  sold  for  fattening  pigsand 

eulinary  .purposes. 

On  die  part  of  the  pfauntiffi  the  dq>osidoH8  of  several  witnesses 
were  read  to  prove  the  actual  pernancy  of  both  of  these  artides  of 
tithe  by  the  rector;  but  most  of  the  witnesses  spoke  as  to  theussgef 
in  this  respect  in  die  chiqielry  of  SeetuL  The  entries  in  the  books 
of  former  lessees  ofthe  rectory,  ofthe  receipt  of  these  articles  of  ddies, 
were  likewise  read  in  evidence  for  the  plaintifb. 

The  first  piece  of  evidence  produced  on  the  part  of  the  defend- 
ants was  the  endowment  of  the  vicarage,  the  ordinatio  vicarie  de 
MMedtam,  m  1249^  which  was  taken  from  the  registry  of  the' dio- 
cese of  Sarum^  and  was  as  fidlows :  ^  £t  est  opfioatio  e^  taJoitio 
^  vicarie- deJCftesAdBMi  fi^ta  a  venerabili  prssole  W%  TML  gratia 
^  Sat.  episcepo  donino  Rebertb  decaao  et  capitulo  cjnsdeofr  looi' 
*<  die  Sdiiati  post  Gneres  anno  Domini  M%cf  xl  nono  in  capifeuk^ 
[  1527  ]  **  extstentibos  pexsoms  ardiidiacono  et  canonieis  infra  aoriptis 
<*  videUcet  quod  cum  vicarius  ejasdem  eoelesie  qui-  pro  ttmpoie 
<^  fuerit  curam  et  sollicitudinem'  anknaram  habere  debeat  panochie 
<<  matrids  ecclesie  de  Mdkesfua^  et  omnium  alpdlatfutn  pert!-'' 
«  nentium  ad  eandem  et  tarn  matricl  ecdesie  quam  cafMOUspre. 
**  dictis  honeste  et  competenter  debeat  deservire  ac  pro  eodesis 
«  et  capellis  suis  in  omnibus  episcopalibus  et  arcbidiaoonallbu^ 
^<  ordinasiis  et  consuetis  respondera  et  satisfacere  teneatur  reci- 
'<  pere  debet  et  habere  omnes  proventus  et  minutas  decimas  et 
**  ceteras  singulas  portiones  et  consnetudines  quocuoique  nomine 
^  censeant  tam  matricis  ecclesie  et  parochie  4e  MeUceshum  quam 
^*  suarum  adjacentium  capellarum  plene  et  integre  sine  aliqua 
^  diminntione  preter  dedmas  bladi  febarum  pisanim  et  feni  et 
**  preter  dominioum  et  ten^itinm  redditus  ae  conauetiidines 
*^  eorundem  que  ad  ususoommun.  San  remanebuut.  .  Item  quod 
**  vicarius  habere  debet  domicilium  et  ortum  que  teiuiit  Robertm 
^  capellanus  et  fenum  debet  habere  adsufficientem  sustentationem 
•*  unius  equi,  &c." 

The  terriers  stated  in  the  answer  were  then  read ;  the  first  of 
wlucby  dat^in  1619^  and  signed  by  the  then  churchwardens,,  stilted. 


i 
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thai  **  thtfe  belonged  to  the  vieonge  ail  manner  of  tithes  and     1800. 
<<  other  doe%  except  eom  and  hay."    The  nesct^  dated  in  1671f 


and  signed  by  the  vicar  and  einirchwardeiB,  reoogniEes  the  en*        t; 

dowment)  and  adopts  the  very  words  of  it    Another,  dated  dlst  ^^"'^^f^^^* 

December  1704,  and  signed  by  the  vacar,  chnrchwardens,  and  four 

other  inhabitttsts  of  the  parish,  gives  to  the  vicar  **  One  messnage^ 

<<  dwelling-house  or  tenement,  with  an  orchard,  garden,  and  back*' 

<<  aide  tber^o  adjoining  uad  belongings  together  with  the  church-* 

<<  yard  of  the  said  parish  of  MeUaham.-    And  also  all  the  smalt 

**  tithes  and  does  of  the  said  parish;  and  Ukewise  the  snm  of  six 

**  pounds  one  shilling  and  eight>penc^  issuing  and  payable  yearly 

«  to  the  vicar  of  MeUcsham  aforesaid  out  of  the  parsonage  by  the 

^*  owner  of  the  great  tithes  of  the  said  parish  ofMelkshamJ^ 

Here  the  plaintiffi  read  in  evidence  a  terrier  of  liOth  December 
17(H»  <^  the  chapelry  of  Se^md^  signed  by  die  vicar,  the  two  Gh»»     . 
pelwardens,  and  one  Ambrose  Jbodry^  whioh  a&figned  €d^  the  viCar* 
age  **  all  small  tithes  whatsoever,  vau  ail  tithes  except  the  tithiesf 
<*  of  corn,  hay,  peas^  and  beans.'* 

In  order  to  shew  the  vicar's  general  title  to  these  tiAes^  the 
defendants  ofiered  to  read  in  evUence  a  decree  made  by  tl&ia  court 
in  a  cause  of  Fox  v.  tbOhf^  which  was  a  bOl  filed  by  former  ^ciof  Supra  697. 
of  Melksham  against  an  occupier  in  1720  for  an  aoconbt  tS  tithes^  [  1528  ] 
and  the  depositions  of  die  witnesses  in  tliat  cause;   The  competency 
of  this  evidence  vras  objected  to  by  die  plaintiff^  counsel^  inasmuch 
as  it  was  res  inter  alios  aeta^  the  rector  or  hi»  lessee  not  bdng  a 
party  to  that  suit    However,  as  thb  point:  was  not  pending  for 
the  judgement  of  tlie  court  in*  the  ease  of  HUngworik  and  Le^fh  it  1°^"  i6>^« 
was  agreed  to  admit  the  evidence  Abeneetee. 

The  defendiEuits  then  read  th&  depositions  of  some  witnesses  t^et^ 
in  the  present  cause,  to  negative  tbeve^p^  <Mr  even  demand,  c^thes^ 
articles  of  dthe  by  the  rector  or  his  lessee. 

The  case  was  aigued  by  PhmeTi  Richards^  and  Martin^  for  the 
plaintiffs,  and  by  Leicester  aiid  Short  for  the  defendants ;  and  th^ 
judgement  of  the  court,  afier  a  few  days'  consideration,  wasi  en 
Monday  10th  February  1800,  delivered  by  th^ 

Ijord  C  B.,  who,  having  stated  the  pleadings  said — This  case  is 
reduced  to  a  question  between  the  rector  and  the  vicar :  tindprimd 
facie  the  rector  is  entitled  to  all  th^  tithes  of  the  parish ;  and  if  the 
vicar  would  take  any  part  of  them  from  him,  he  must  either  pro- 
duce an  endowmaiit,  or  give  such  evidence  of  usage  as  presup- 
poses  an  endowments  When  the  vicar  produces  an  endowment, 
then  the  situation  of  the  parties  is  reversed;  the  prim&fxciie  title  tb 
the  extent  of  that  endowment  is  in  favour  of  the  vicar;  and  if  the 
rector  would  claim  any  of  the  articles  comprehended  within  the 
terms  of  it,  the  onus  probandi  is  thrown  upon  him*    In  such  case 
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1800.     it  13  incumbent  on  the  rector  to  ^ye  such  dear  and  eogent  efi-« 
dence  of  a  usage  in  the  parish  in  his  iavour»  with  respect  to  the 


^^     articles  he  would  insist  upon,  as  shall  narrow  the  terms  of  the  en- 
SmaUatmbe.  do^menti  and  induce  a  presumption  that  the  parties  interested  in 
t)ie  tithes  had  come  to  some  new  agreement,  that  some  different 
arrangement  had  been  made  with  respect  to  the  distribution  of  the 
tithes  between  the  date  of  the  endowment  and  the  disabling  statute 
of  c^esxi  Elizabeth.    The  evidence  of  usage  given  by  the  plain- 
tiff in  the  present  case  is  very  unsatis&ctory.    Nor  indeed  has  any 
strong  negative  evidence  of  usage  been  given  on  the  pari  of  the 
defendants;  there  is  no  preponderancy  of  evidence  aa  to  that  on 
either  side^    The  non-payment  of  the  tithes  of  peas « to  the  rec- 
tor, probably,  arose  from  a  mistaken  notion  (which  obtained  till 
SuinNi8Y4.   the  case  of  Sims  v.  Bennett  in  the  year  1766)  that  that  artide  of 
..^     tithe  gathered  green  was  a  small,  and  not  a  great  tithe^  and  con- 
sequently belonged  not*  to  the  rector,  but  to  the  vicar.     In  the 
absence,  therefore,  of  all  evidence  of  usag^  we  must  resort  to  the 
C  15219  ]  endowment  itself  and  that  gives  every  thing  to  the  vicar  except 
the  tenths  of  com,  beans,  and  peas,  and  hay.    And  the  recognir 
tion.of  that  endowment  in  the  terrier  of  1671  is  strong  evidence 
to  shew,  that  the  usage  of  the  parish  was  at  that  time  conformable 
'*  to  it* .  As  to  the  evidence  of  the  suit  of  Fox  v.  &Uty^  it  is  unne- 
cessary for  ua  to  decide  upon  the  competency  of  it,  because  we  ara 
of  opinion, .  that  were  it  never  so  competent,  it  is  totally  irrdevaol 
on  the  present  occasion :  the  subject  of  that  suit  makes  no  part  of 
the  subject.  dT  the  present  suit.    The  vicar  did  not  daim  the  tithes 
of  |>eas  find  potatoes  in. that  suit:  they  are  not  to  be  found  amoi^ 
the  articles  which  he  specifically  enumerates  as  belonging^  to  him: 
no  right  was  ever  set  up  in  that  suit  in  the  rector  of  this  parisli^  nor 
was  hi(i  title  ever  in  issue.    The  main  question  of  that  suit  was^be- 
tween  the  vicar  of  MeUsiam  and  the  rector  of  Whaddon^  whether  a 
piece  of  ground  called  Hey^  lay  in  the  parish  ofMdkskcm  or  la  tbfi 
parish  of  Whaddan:  whether  tiie  tithes  of  it  belong^  to  the  victor 
of  the  former  parisly  or  tiie  rector  of  the  latter.  Thai  .cause-tbai^ 
fore  does  not  bear  at  all  upon  the  present;  for  th^nrerwas  uo/diiputll 
whether  the  particular  article  now  in  questioa  wece  or  w^ie  pot 
payable  to  the  vicar  o(  Melkshamj,     .  ;  ( r,- 

Under  these  circumstances,  therefore,  we  think  that  ibm  mwt 
pe  a  decree  for  the  pIaiatLB&  as  to  the  tithes  of  peas,  i^d.thatthf 
.  «    bill  must  be  dismissed  as  to  the  tithes  of  potatoes,  ih^y  jqppeoriiig  tf> 
' '    us  manifestiy  totibt^nff  to  the  .vicar.     But  we  ^lo  not  tl]^k.tte  a 
'  ','  '   case  in  which  cos^  ought  to  be  given  on  either  side,    f       ^ 

■■  ■  "■  ^  -    II         ,  ^"  ".»'  { ::- 
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1800. 


H.  40  Geo.  III.    A.D.  1800.   In  Ch. 


Foxcrqfi  r.  Paris  and  others.    [MS.]  "^^ 

This  was  a  bill  by  the  plaintifi^  as  rector  of  Beauchatnp  Roothingf 
in  Essejpj  for  an  account  of  tithes.    The  defendants  were  seven  in  sVe^,  m., 
number:  four  of  them  were  the  tenants,  and  the  other  three  were  ™chn>ow 
the  owners,  of  the  lands  whereof  the  titlies  were  demanded.  ported. 

The  defence  set  up  by  the  answers  was,  that  two-thirds  of  the  2  ApI^ 
tithes  formerly  belonged  to  a  religious  house,  which  was' surrendered  Kription  of 
to  Henry  the  8th,  and  afterwards  dissolved  by  the  Slst  of  that  king;  jjlij^jf*" 
and  from  the  crown,  title  was  deduced  to  the  three  defendants,  which  an 
who  were  the  owners  of  the  lands;  that  is,   to  express  it  more  i^^S^ 
•correctly  and  satisfactorily  to  the  learned  reader,  the  defence  was  "  cWmed, 
that  two-thirds  of  the  tithes  belonged  to  die  defendants,  the  owners,  ficient  or 
as  portionists,  and  that  the  plaintiff  was  entitled  only  to  a  third  «ncertoin, 
part.    In  the  answers,  no  manner  of  descifiption  was  giv6n  of  the  made  bj 
lands  as  to  which  this  portion  was  claimed.    The  def^dants,  tiie  ^^.^  •*- 

'■  oepticm  to 

tenants,    merely  stated,   that  they  submitted  to  be  examined  upon  the  answer; 
interrogatories  touching  the  quantity  and  description  of  the  said  lands.  j^^^S^^ 
And  the  defendants,  the  owners,  stated,  that  the  other  defefidafiis  heering. 
held  and  occupied^  as  their  lessees  or  teAants^  certain  farms^  landsj  and  S*!^^  n 
premises  within  the  said  rectory;  and  that  a  considerable  part  thereof ^ 
consisting  qf4f90  acres  or  thereabouts  {as  they  computed  it)f  toere  {as. 
they  believed)  exempt  from  the  payment  of  tithes^  or  any  compensation 
in  lieu  thereof  except  as  to  one-third  of  the  tithes. 

But  the  defendants,  by  their  evidence,  identified  the  particular 
lands  as  to  which  the  defendants,  the  owners,  claimed  the  portion 
of  two-thirds  of  the  tithes;  and  the  proofe  also  establbhed  their 
titie  to  such  portion. 

At  the  hearing,  it  Was  insisted  by  tiie  plaintiff's  counsel  that  the 
plaintiff  was  entitied  to  a  decreie  for  the  full  tithes  of  the  land  in 
question,  by  reason  of  the  uncertainty  of  the  defendant's  answers; 
the  rule  being,  that  whenever  any  defence  is  made  in  abridgement 
of  the  common-kw  ri^t  of  the  rector,  the  lands  to  which  such  de- 
fence applies  must  be  distinctiy  set  out  and  described  in  the  answer : 
1st,  for  the  sake  of  the  plaintiff  himself,  that  he  may  meet  the  case 
made  by  the  defendants  with  proper  evidence;  2dljr,  for  the  sake  of 
his  iiuccessors,  arid  of  the  patisfi,  that  the  decree  may  settle  the  ques- 
tion, and  prevent  fbniieir  litigation.  Ainl  to  this  point  they  cited. 
Jf^bod  V.  Wirn/y  S  Anstr.  8S8.*;  and  S[:ott  V.  AU^oodj  1  Ar^tr.  ie.\    •  Supm 

The  Master  of  the  Brills  said,  that  the  plaintiff  ought  to  have  f  su|^ 
excepted  to  the  answers  of  the  defendant,  if  he  considered  that  they  i^^* 
did  not  describe  the  lands,  in  question  with  sufficient  certainty  to 
enable  him  to  meet  the  defence  by  evidence ;  that  not  having  done 
so,  he  had  waived  his  objection ;  and  that  it  would  be  the  greatest 
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ISOO.     iDJixstice  to  permit  him  to  turn  the  defendant  round  upon  that  ob- 
^J"^'    jection  at  the  hearing. 

V.  His  Honour  therefore  decreed  (A),  (the  plaintifF  waiving  an  issue,) 

Pmf.  ^^  ^^  defendants,  the  occupiers,  should,  in  respect  of  the  latfds 
identified,  by  the  evidence,  iaccountto  the  plaintiff  only  for  one-third 
ctfthe  tithes. 

[  1531  ]  E.  40  Geo.  III.    A.D.  1800.    Dom.Proc 

Kfii^  V.  Halsey. 

^^  This  was  an  action  on  the  .case,  brought  by  the  plaintiff  in 

P.  C.  sss.  erjor,  in  the  King^s  Bench,  against  the  defendant  in  error,  9A 

sBm!' lb  ^'°^6^  of  ^^^  entitled  to  the  tithe  of  hops  within  the  parish  of 

FiilL  178.  Famliam^  in  the  county  of  Surry,  for  not  taking  away  flie  tithe  of 

Hon  Ji^  hops  from  a  certain  close  in  that  (mrish,  whereof  the  plaintiff  was 

by  occupier. 

The  declaration  consisted  of  two  counts :  the  iSrst  stated  generally 


dM 


ttiqr ««  cvt  the  plaintiff's  occupancy  of  the  close  in  questioni  mid  the  defendant's 
;  tad    ^bt  to  the  tithes,  and  that  the  latter  neglected  to  take  them  away 


after  they  were  duly  set  out.    The  second  varied  firom  the  first,  by 


tl 


4Mm  of  averring^  that  the  tithe  was  set  out  *<  according  to  the  usage  and 
^  ^  M  manner  of  tithing  hopa  in  and  throughout  the  said  parish  law- 
Um^      ^  fully  used/' 

211^^^  The  cause  was  tried  before  Hotham  Baron^  and  a  special  jmy»' 
wbera  the  at  the  Surty  Spring  Assizes,  when  a  verdict  was  found  for  the  de- 
II^^JJIIJ'^  fondant,  under  the  direction  of  the  learned  judge.;  to  which  direc- 
iMTing  the   tibn  a  bill  of  exceptions  was  tendered,  stating^  that  at  the  trial  the 


Mia  die  counsel  for  the  plaintiff  in  error  gave  in  evidence^  <<  That  the 
r^**-*^!!^"  "  plaintiff  in  error,  on  the  1st  ofAugu^  1795,  was  occupier  of  the 
^  close  in  question,  whereon  hops  were  then  growings  and  that' 
^  the  defendant  in  error  was  the  farmer  of  it,  and  entitled  to  the 
^  tithe  of  such  hops ;  that  within  the  parish  and  rectory  of  Famr 
**  ham  aforesfud,  for  above  sixty  years  before  the  12th  of  J^f^  in 
**  the  4th  year  of  the  reign  of  the  late  king  James  the  2d,  when 
**  the  tithes  of  hops  were  not  compounded  for,  the  manner  of 
**  setting  out  tithes  of  hops  within  the  said  parish  was  as  follows; 
that  is  to  say,  the  occupiers,  owners,  and  proprietors  of  lands 
withini  the  said  parish  planted  with  hops,  have  used  to  set  out 
every  tenth  row,  whenever  hops  have  been  planted  in  equal 
rows,  and  where  the  same  have  not  been  plantoi  in  equal  rows, 


€€ 
€€ 
M 

ii 


(b)  His  Homnir  also  wa§  of  opinion,  that  the  ColHnSt  mpra  1294. :  for  the  defendants,  ApmH 

defendants  had  made  out  a  prima  facie  title  In  ▼.  Baker,   tupra  1430.;    Scoit   ▼.  Airty,  typn 

their  landlord  as  to  the  two-thirds.     5  Ves.  5W1.  '  1 174. ;  Edwards  ▼.  Lord  Vertum^  tupm  1177. ; 

The  cases  cited  for  the  plaintiff  were,  Gwgh  r,  Mqwbey  v.  JEdmead^  n^wti  1365.                  i 
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<^  every  tenth  liill  of  the  said  hops  ao  growing  in  the  said  lands,      1800. 
"  and  thereby  to  separate  and  divide  the  tenth  part  from  the  other     ^^^^ 
^*  nine  parts  of  the  said  hops ;  and  there  to  lesve  the  same  standing,        ▼. 
<^  with  the  binds  uncut,  for  the  use  6F  the  impropriator  of  the  said     -^'^'^ 
<<  rectory,  or  his  lessee  or  fiurmer  for  the  time  beings  to  come  upon 
'^  the  said  lands,  and  in  a  convenient  time  there  to  cut  the  said 
'^  binds  of  the  said  tithe  hc^s  so  set  out  as  aforesaid,  and  to  pick  [  1532  ] 
<^  the  said  tithe  hops,  and  carry  away  the  same:  that  from  the 
*^  time  when  the  occupiers  used  to  set  out  their  tithe  in  manner 
*^  aforesaid,  till  the  year  1 795,  when  the  defendant  became  fiurmer 
<'  thereof  (being  a  period  of  100  years),   the  tithe  of  hops  was 
^  compounded  for  throughout  the  parish  at  the  rate  of  20  shillings 
'<  by  the  acre :  that  the  defendant  is  entitled  to  tithe  of  hops  of 
*^  the  close  in  question,  being  field  land :  that  in  the  said  year,  1 795, 
^  the  said  hops  so  then  growing  in  the  sfud  close  were  planted 
'^  in  unequal  rows:    that  on  the.  17th  day  of  August  1795,   the 
^^  plaintiff  gave  the  defendant  notice  that  he  was  about  to  set 
<'  out  the  tithe  in  kind:    that  in  consequence  of  a  notice  from 
^  the  defendant,  that  he  would  take  his  tithe  in  kind,  the  tithe 
*^  thereof  was  set  out  accordingly  in  the  said  close  called  Bound 
^^  Clete^  by  every  tenth  hill,  leaving  the  binds  uncut,  and  the  tithe 
*^  marked  with  a  hcrfe  dug  in  the  ground,  and  was  fairly  set  out,  and 
*^  all  the  hills  not  bearing  hops  passed  over  and  not  counted :  that 
*^  on  the  2d  day  oi  September  following,  the  plaintiff  gave  the  de- 
<<  fendant  notice,  in  writing,  that  the  tithe  in  question  was  so  set  outr 
^  that  on  the  21st  d&y  of  October  following^  the  plaintiff  gave  a 
*^  notice,  in  writing,  to  defendant  to  tak&  away  the  said  tithe  so  set 
<<  out  as  aforesaid :  that  the  defendant  did  not  take  away  the  came,' 
*^  but  left  the  tithe  so  set  out  standing,  with  the  binds  uncut,  in- 
*^  cumbering  the  plaintiff's  land  for  the  space  of  time  in  the  said 
<^  declaration  mentioned:  that  tithe  of  hcf>s  may  be  fidrly  set  out 
*^  by  the  tenth  hill;  that  such  setting  out  is  the  most  convenient 
**  mode,  and  least  liable  to  fraud ;   and  the  general  maooer  of 
<<  manuring  hop  grounds,  is  to  spread  the  manure  over  the  whole 
<^  ground ;  for  many  hills  will  be  weak,  and  many  will  die,  and  it 
^*  is  impossible  to  foresee  which :  but  hops  will  sometimes  intep- 
*^  mingle  on  poles  on  the  same  hill,  but  seldom  between  one  hill 
*^  and  another;  and  where  they  h^pen  to  do  so,  they  are  easily 
separated,  and  without  any  mischief  or  injury  thereto :  that  the 
manner  of  picking  hops  in.  the  parish  oi  Famhamj  is  not  to  pick 
them  into  measures  of  bushel  each,  but  they  are  picked  in  the 
^^  first  instance  into  three  sorts,  called  the  6rfgA/,  the  middlings 
axul  the  brawn^  •  of  difierent  qualities  and  values ;   which  three 
sorts,  grow  upon  the  same  bind;  viz^  the  bright  are  the  finest  and 
best,  the  middling  the  next-best,  aild  the  brown  of  inferior  ^uu 
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1800.  ^<  llty :  that  the  difftAmce  in  value  between  the  bright  and  brcHm^ 
"■]^TTJ"  **  is  in  the  proportion  of  7L  105.  for  the  bright,  and  S/.  5*.  •for 
▼.  '*  the  brown,  per  hundred  weight:  that  the  hops  are  thus  divided 
*n^S3 1  ^  ^^  three  sorts,  and  the  first  pidung  from  the  bipds  into  three 
*^  difierent  bags  or  baskets  at  the  same  time,  each  containing  upon 
*^  an  average  eight  or  ten  bushels ;  and  their  re^)ective  contents 
^'  are  denoted  by  small  round  black  specks  or  streaks  made  on  the 
^  sides  thereof  at  difierent  distances;  but  the  bags  or  baskets  are 
^  not  all  of  the  same  measure:  that  the  pickers  pick  in  ikmilies, 
'*  as  it  is  called;  xnz.  in  parties  in  unequal  numbers,  some  of 
<<  which  families  pick,  much  quicker  than  others;  but  all  cease 
^*  picking  at  the  same  time,  either  on  account  of  the  approadiing 
<<  rain,  which  would  soon  spoil  the  hops  when  picked,  or  at  meal 
<^  times:  that  the  average  price  of  picking  to  be  paid  by  the 
^<  planter  is  2(L  per  bushel  to  each  family  of  pickers,  aeparatdy 
^  and  distinct  firom  the  others:  that  hops  in  the  pariah  ofFarfi" 
*^  ham  are  never  measured,  the  pickers  being  paid  according  to 
'<  the  quantity  denoted  by  the  specks  or  streaks  aforesaid;  but 
^<  when  the  bags  are  full,  or  at  the  respective  times  of  giving  over 
^  work,  the  hops  that  are  picked  are  immediately  turned  over  firom 
<<  the  bags  to  a  surplice  or  sheet,  and  carried  fix>m  the  grooiid  to 
^*  the  part  to  be  dried :  that  it  would  be  extremely  prejudicial  to 
<<  measure  them  after  picking,  because  it  would  nmder  it  inoonve- 
*^  nient  to  pick  them  into  three  sorts  as  aforesakl;  and  in  such  case 
*^  it  would  employ  the  pickers  an  hour  and  a  half  extra.  The 
^  fiower  of  the  hops  woukl  be  bruised,  and  the  bri^t  hags  turned 
*<  to  brown,  to  the  great  injury  o^  the  planter,  as  well  aa  to  the 
^^  tithe  owner  himself;  whereas  by  setting  out  the  tithes  by  the 
^*  hill,  with  the  binds  uncut,  in  manner  above-maiitioned,  the 
^<  tithe  owner,  as  well  as  the  planter,  may  pick  his  hops  into  three 
<*  sorts  as  aforesaid,  at  his  own  convenient  time,  and  enjoy  all  the 
«  other  conveniences  before  enumerated,  as  well  as  be  enabled  to 
^*  take  a  tithe  of  the  binds  together  with  the  hops  at  the  time  of 
*^  picking.  It  also  appeared  upon  the  reading  of  the  answer  of  the 
<<  plaintiff*  in  .error  to  a  bill  fil^  against  him  by  the  defisndant  in 
^*  error,  in  the  court  of  Chancery,  that  the  plaintiff  in  error  had 
**  admitted  that  he  believed  it  might  be  true,  that  the  introduction' 
*^  and  first  cultivation  of  hops  in  the  said  parish  of  Famkamf 
*^  and  elsewhere  in  this  kingdom,  were,  with  reference  to  what  is 
*^  termed  the  legal  time  of  memory,  modem,  and  within  the  time 
"  of  memory.'' 
[  15S4  ]  Judgement  having  been  given  in  the  King's  Bench  for  the  de- 
fendant, in  pursuance  of  the  verdict,  the  plaintiff  brought  his  writ  of 
error;  and  having  annexed  the  bill  of  exceptions  to  the  record,  and 
assigned  the  common  errors,  submitted  that  the  judgement  bdow 
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vTfts  erroneousi  and  that  a  veneri  Jacias  de  nooo  should  be  awarded     1800. 
for  the  ibnowing,  among  otiier  reasbns : 


1.  Although  the  common  lair  does  in  general  prescribe,  that        t. 
there  should  be  a  uniform  mode  of  setting  out  dthes  where  a  par-     ^'^'^ 
ticniar  mode  of  setting  out  is  established  by  custom,  yet  the  custom  ' 

of  a  particular  place  may  authorise  or  require  a  different  mode 
from  that  in  general  prescribed  by  the  common  law,  if  such  custom 
be  in  itsdf  reasonable.  And  it  has  never  yet  been  decided,  that  the 
mode  of  setting  out  tithe  of  hops  by  the  tenth  measure,  as  contended 
by  the  defendant  in  error,  is  the  only  1^1  mode  of  setting  out 
such  tithe ;  nor  is  the  particular  mode  contended  for  by  the  plaintiff 
in  error  titireasonable. 

S.  It  has  beeii  determined  that  the  tenth  land  of  grain  may  be  set 
out  standing  for  the  tithe  of  grain;  viz.  in  Hidev.  ElliSf  Hob.2S0»j  819^ 498. 
it  is  stated,  as  coming  from  the  court,  that  in  many  places  they  set 
out  the  tendi  acre  of  wood  standing,  and  so  of  grass. 

S.  The  evidence  in  the  former  cause  of  Chifiy  and  Reeves  (a),  and  Infirm  isss. 
in  the  litigation  between  the  present  parties,  is  uniform,  to  shew 
that  in  the  parish  of  Famiam  the  tithe  of  hops,  when  set  out,  was 
set  out  by  the  tenth  row,  if  equal;  else  the  tenth  hill.  How 
long  that  custom  or  usage  had  actually  prevailed  it  is  not  now  pos- 
sible to  make  out;  but  if  it  was  not  an  immemorial  custom,  (which 
is  not  so  devoid  of  foundation  as  has  been  generally  supposed),  it 
might,  at  least,  have  had  its  commencement  at  a  time  when  it 
was  competent  to  the  rector  and  vicar,  with  the  consent  of  the 
patron  and  ordinary,  to  make  a  binding  agreement  that  the  tithe 
should  be  set  out  in  the  way  it  has  been.  It  was  on  supposition  of 
sonie  agreement  so  made,  accompanied  with  the  usage,  that  the 
court  of  Exchequer,  in  the  suit  instituted  some  time  since  by  the 
vicar,  claiming  the  tithe  of  hops  planted  in  fields,  adjudged  the  tithe 
of  hops  to  belong  to  die  rector,  though  the  vicar  took  those  in  the 
rest  of  the  parish. 

4.  The  evidence  adduced'  by  the  plaintiff  in  error  proves  two  • 
essential  things;  first,  that  the  tithes  of  hops  may  be  set  out  fairly 
by  the  tenth  row  or  hill ;  and,  secondly,  that  the  obliging  the  oc- 
ctipiers  of  lands  in  Famham  (where  hops  are  in  the  picking  of  them 
managed  in  a  peccdiar  manner)  to  set  out  the  tithes  of  the  hops  by 
measure  would  be  diilicult,  attended  with  additional  expence  an4  [  1535  ] 
great  delay,  and  very  injurious  to  the  hops  themselves,  and  mate- 
rially allect  thdr  prices,  when  sold. 

5.  The  prior  cases  of  Gee  v.  Ferch*^  Bliss  v.  Chandler ^^  and  •Snpim 
Walton  V.  lyersXf  were  totally  difiererit  from  the  present;  and  the  f  suprm 
defences  m  them  were  all  so  mfotmded,  and  the  manner  in  which  ^^* 

■■■        ■     ■  ■■    ■■  '      '      641. 

(a)  1  Wood's  Dmt.  951.  •  Bmi.  M. 
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180Q.     the  defendants  themselves  had  before  set  out  dieir  tithes  was  socb, 

£iugiu      ^^^  ^c  court  could  not  do  otherwise  than  decree  an  account  of 

▼•         the  tithes  as  hayinfir  been  subtracted ;  and  no  one  of  the  cases  made 

^^'     it  necessary  for  the  court  to  declare,  that  by  law  hops  were  to  be 

picked  before  the  tithes  were  set  out. 

On  the  other  hand,  in  support  of  the  judgement,  the  following 
amongst  other  reasons  were  ui^ed : 

1.  That  the  common  law  rule  for  setting  out  the  tithes  of  bops 
in  many  instances  has  been  determined,  and  more  recently,  after  the 
most  solemn  argument,  hath  been  adjudged,  and  is  now  cleariy 
settled,  that  the  tithe  shall  be  set  out  by  measure  after  the  hops  are 
picked  from  the  bind  or  stem ;  for  that  hops  are  not  tithable  until 
after  they  are  picked,  at  which  time,  but  not  before,  the  tenth  part 
is  sevend)Ie  from  the  ottier  nine  parts. 

2.  To  the  validity  both  of  a  modus  decimandi  being  a  compens- 
ation which  must  have  originated  prior  to  the  time  of  l^al  memory, 

.  .  and  also  of  a  composition  real  being  a  composition  which  may 
have  originated  since  that  era,  but  not  after  the  restraining  star 
tutes  passed  in  the  reign  of  queen  Elizabethj  a  consideration  or  quid 
pro  quo  is  indispensably  necessary.  A  compensation,  be  it  either 
ancient  or  modem,  whereby  part  of  the  thing  is  given  in  lieu  of  the 
whole,  or  whereby  a  thing  is  given  in  a  less  perfect  state  than  the 
law  enjoitis  it  to  be  given,  unless  something  be  added  to  make  it 
equal  to  the  value  of  the  real  tithe,  carries  internal  evidence  to  de- 
stroy itself,  and  is  considered  as  being  rank,  and  therefore  void. 
The  compensation  here  contended  for  by  the  plaintiff  in  error, 
whether  commencing  in  ancient  or  modem  times,  whereby  nothii^ 
more  than  the  tenth  part  of  the  hops  before  picking  is  to  be  given, 
without  adding  any  thing  to  make  it  equal  to  the  greatly  advanced 
value  of  the  real  tithe,  which  the  law  enjoins  shall  be  set  out  after 
picking,  or  for  the  considerable  costs  die  occupier  incurs  in  bring- 
ing the  article  into  the  more  perfect  state,  and  to  the  benefit  of 
which  the  tithe-owner  is  by  law  entitled,  clear  of  all  expence^  must 
hejeh  de  se,  and,  as  being  rank,  is  void. 
C  1536  ]  3.  A  custom  must  be  presumed  to  be  as  old  as  the  time  <^l^al 
memory ;  and  when  that  presumption  is  refuted  by  any  circum- 
stance that  shews  that  it  could  not  have  existed  during  the  whole 
of  that  period,  the  custom  is  destroyed.  No  mode  for  tithing 
hops  can  have  existed  from  the  time  of  legal  memory,  because  the 
cultivation  of  hops  \^ithin  the  kingdom  is  of  a  date  long  subsequent 
to  it ;  and  of  this  all  the  courts  of  fVesttninster-hall  have  taken  judi- 
cial notice,  and,  in  consequence,  have  uniformly  decided  against  all 
customs  that  ever  have  been  attempted  to  be  set  up  relative  to  the 
tithing  of  hops. 
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4.  The  mode  of  tithing  contended  for  by  die  plaintiff  in  erroir     1800. 
cannot  be  supported  as  a  local  custom  peculiar  to  the  parish  of 


Famkam ;  because,  besides  the  evidence  which  the  records  of  the        y. 
judgements  of  courts  of  law  iiimish  against  its  antiquity,  gene-     S**^' 
rally,  throughout  the  kingdom,  it  is  stated,  on  the  bill  of  except 
Cions,  that  the  introduction  and  first  cultivation,  within  the  parish 
and  rectory  of  Faniham  is,  with  reference  to  the  time  of  legal 
memory,  modem,  and  within  the  time  of  memory. 

5.  Notwithstanding  the  evidence  adduced  by  the  plaintiff  in 
error,  these  facts  cannot  be  denied,  that  the  hops  on  different  hillff, 
as  well  as  in  different  rows,  are  so  unequal,  both  in  quantity  and 
quality,  that  the  tenth  of  either  of  them  bears  no  proportion  to  the 
tenth  of  the  whde  produce :  that  tithing  by  the  hill  pr  row  is 
liable  to  great  frauds :  that  taking  the  tithe  by  either  of  these 
modes  would,  in  all  cases,  be  very  inconvenient,  and  in  many 
quite  impracticable;  whilst,  on  the  other  band,  the  fairness,  con- 
venience, and  justice  of  setting  out  the  tithe  by  measure,  after 
picking,  in  experience  have  been  so  fully  proved,  as  to  render  this 
mode  of  tithing  part  of  the  common  law  of  the  land. 

6.  A  custom  to  set  out  the  tithe  by  the  tenth  row,  if  equal,  or 
by  the  tenth  hill,  if  nnequal,  ought  not  to  have  been  permitted  to 
be  proved  in  this  cause,  because  the  plaintiff  in  error  has  not  in 
his  declaration  stated  that  there  was  any  such  custom,  or  that  he 
had  set  out  his  tithes,  which  are  the  subject  of  bis  con^laint, 
according  to  any  such  custom ;  therefore,  the  existence  of  such 
custom  could  have  no  relation  to  the  matter  in  issue  between  the 
parties. 

This  case  was  argued  the  25th  and  27th  ofFebrtiaryf  by  Mans-' 
Jield  and  Adams  for  the  plaintiff  in  error ;  and  by  the  Attomejf^ 
General,  Sir  John  Mit/brd,  and  Hall,  for  the  defendants  in  error. 
After  the  argument,  the  question  put  to  the  Judges  was,  whether, 
upon  the  matter  set  forth  in  the  bill  of  exceptions,  the  direction  to  [  1537  ]) 
be  given  to  the  jury  ought  to  have  been  to  find  for  the  plaintiff  or 
for  the  defendant  ? 

The  Judges  desired  time  to  consider  of  their  opinions,  and  on 
two  subse(]uetit  days  delivered  them  seriatim^  there  being  a  difier- 
ence  upon  the  bendi.  Bx)oke  J.  was  of  opinion  that  the  direction 
ought  to  have  been  in  favour  of  the  plaintiff,  and  Chambre  Baron, 
Le  Blanc  J.,  iMwrence  J.,  Thompson  B.,  Grose  J.,  Heath  J.,  and 
Macdonald  Ch.  B.,  held  that  it  was  rightly  given  for  the  de- 
fendant. 

Rooke  J.  — The  question  proposed  by  your  Lordships  is,  whe- 
ther, upon  the  matters  set  forth  in  the  bill  of  exceptions,  the  di- 
rection to  be  given  to  the  jury  ought  to  have  been  to  find  for  the 
plaintiff  or  for  the  defendant  ? 
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.MOO.         According  tb  my  yiew  of  this  cause,  the  answer  of  this  que^on 
jRnirtf      ^^^  depend  on  the  opinion  the  jury  would  have  formed  as  to  the 
y^     .    Stct^  here  stated.     If  the  jury  were  satisfied  that  the  &ct»  stated  in 
*^^^*     the  bill  of  exceptions  were  sufficiently  proved,  my  opinion  is,  tha|t 
they  ought  to  have  found  a  verdict  for  the  ddendant.     Though  I 
Ana  so  unfortunate  as  to  differ  firom  the  Ld.  Ch.  Baron  and  all  my 
brediren  on  this  question,  yet  I  flatter  myself  that  we  do  not  mate- 
rially differ  as  .to  first  principles,  but  rather  as  to  the  application 
cf  tihem.    They  argue,  that  where  no  practice  hi^  prevailed  to  the 
cbntrary,  the  general  law  of  tithing  hops  is  by  the  measure;  that 
^a  strict  legal  custom  must  be  immemorial ;  that  according  to  the 
•doctrine  laid  down  in  our  books,  hops  are  of  modem  cultivatioD, 
4s  an  article  of  husbandry,  and  cannot  be  the  subject  of  a  strict 
legiftl  Custom.    But  I  think  — 

1st  That  the  general  law  of  tithing  hops  has  been  establidied 
.witb  a  cautious  regard  to  the  usage  of  such  particular  pArisbes 
wherein  a  reasonable  and  convenient  usage  has  obtained. 

2dly.  That  such  restriction  on  the  general  law  is  not  illegsl, 
nor  contrary  to  the  principle  of  tithe  law. 

Sdly.  That  the  usage  set  up  by  this  parish  of  ^omAiim  may  be 
su^poi^ted  without  violating  any  1^1  principle. 
1.  As  to  the  general  law  of  tithing  hops. 
The  wild  hop  is  probably  an  indigenous  plant ;  but  though  iodi- 
.genous,  if  it  first  became  an  article  of  cultivation  within  time  of 
legal  memory,  it  seems  agreed,  that  no  customary  usage  as  to 
tilling  it  can  be  supported  against  the  general  rule  of  law.  In 
flupniSSS.  the  case  of  Crouch  v.  Risden  (as  reported  in  1  Sid.  443.)  the  court 
deny  thai  there  can  be  a  mdduSf  by  way  of  prescription,  to  pay  so 
[  1588  ]  Jnuch  for  tithe  hops,  and  say,  they  will  take  notice  that  hops  are  not 
.so  ancient,  but  were  used  in  beer  only  of  late  times,  notwithstand- 
ing the  records  cited  by  Lord  Coke  4r  oL  contrcu  In  justice  to  Lord 
Cok^s  memory  it  should  be  observed,  that  the  passage  alluded  to 
in  Lord  Cok^^  work  is  misrepresented  by  the  reporter.' —  Lord  Coke 
cites  12  Ed.  4.  c.  8.  as  to  those  who  had  purchased  letters  patent 
to  be  correctors  of  ale,  beer,  wine,  8cc ;  and  has  this  note  in  the 
margin  of  the  4th  Inst.  262. — *^Nota.  By  this  it  appeareth  that  beer  is 
**  not  of  such  late  time  as  some  suppose. — See  also  BoLParL  4  H.  4. 
*^  No.  5S.  Beer  and  ale  mentioned  to  be  then  in  Calais.  Beer  is 
^*  a  Saxon  word,  hier :  and  beer  is  within  the  word  cervisia  in  the 
'*  ancient  statutes ;  for  it  is  but  as  the  putting  a  new  button  to  an 
<<  old  coat,  viz.  hops  to  malt  and  water,  to  make  it  continne  dife 
M  longer."  According  to  this  passage^^  the  putfihg  hops  to  beer 
Was  considered  by  Lord  Coke  aa  of  modem  practice  in  his  time; 
whereas  the  reporter  represents  him  as  sajjring  the  conttaiy.  Ik 
same  case  {Crouch  \.  Risden)  is  reported  1  Venlr.ei^,  and  tfaer^ 
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porter' makes  the  court  say,  **  There  could  be  no  such  compioiritiod     180d 
time  but  of  mind,  hops  not  being  known  in  Errand  till  €p&ai      kLuu' 
EliziabetVs  time,  for  then  they  were  first  brought  from  Hcttandi        yT^ 
though  beer  is  mentioned  in  a  statute  of  ii'.4/'  'AiiW* 

This  account  of  the  introduction  of  hops  is  certainly  inaccurate^ 
for  we  find  that  hops  were  known  before  1562 ;  for  they  had  at* 
tracted  the  notice  and  encouragement  of  the  legislature  at  that 
time,  as  appears  by  5  &  6  Ed.  6.  c.  6. 

We  have  then  the  authority  of  LfOrd  Coke^  that  the  use  of  bops 
in  beer  is  of  modem  introduction;  and  supported  by  the  authority 
of  this  passage  in  4  InsL^  and  dT  these  very  inaccurate  repofts  of 
the  case  of  Crouch  v.  Bisden,  the  modem  authorities  uniformly  con- 
sider it  as  settled,  that  hops  were  first  cultivated  within  time  of 
1^1  memory,  and  that  they  cannot  be  the  subject  of  imm^norial 
custom.    Yet  !•  cannot  but  observep  that  as  the  hop  is  probably  ia<^ 
digenous,  and  as  (if  reporters  are  correct)  the  court  were  certain^ 
not  aware  how  long  the  hop  had  been  an  article  of  cultivation,  the 
judicial  notice  which  they  took  of  its  modem  introduction  seems 
to  have  a  slight  foundation.     To  ascertain  satisfactorily  the  Jlow  at 
to  tithing  hops,  it  may  not  be  amiss  to  state,  in  historical  order,  the 
severitl  cases  which  are  reported  on  this  subject    The  earliest  case 
we  have  in  our  books,  respecting  hops,  is  cited  in  Hutton  78.  (a) ;  it  4Bupni5is. 
was  3  Jac.  1.,  between  Potman  and  another.     The  question  was  at 
to  the  nature  of  the  tithe,  and  adjudged  to  be  a  great  tithe;  but  at  [  1539  J 
for  hops  in  gardens  and  orchards,  they  were  adjudged  to  the  vicar 
as  tninuUt  decinus*     In  Hil.  14  Joe.  1.  B.R.  (1616)  it  was  said  bj 
Hitcham  Serjeant,  and  agreed  by  Montague^  (who  was  then  Chief 
Justice,)  that  a  man  may  set  forth  a  tenth  partxif  hops  for  tithe$ 
before  they  are , dried,     I  IL  Abr,  644.  Y.  PL  3.,  between  Barha$9 
and  Goose.     From  this  dictum  of  Serjeant  Hitcham^  as  to  setting 
forth  the  tithe  before  they  are  dried,  it  seems  pret^  clear  that  the 
setting  forth  the  tithe  by  measure  was  practised  in  some  countries 
at  that  time,  though  we  know  not  how  generally.     But  on  the 
other  hand,  if  the  law  of  tithing  hops  by  the  tenth  measure^  after 
pickings  was  the  general  rale  from  the  time  they  were  first  eulti-i 
vated,  it  seems  difficult  to  say  by  what  analogy  the  tithe  of  the 
mere  flower  of  the  hops  was  ever  considered  as  a  great  tidie. 
Hops  were  an  article  of  general  cultivation  before  the  reign  of 
Car.  1.;  for  in  the  case  of  Uvedale  v.  Tyndale,  Hutton  77.  1  Car.  1.,  flapmssa 
the  court  say,  *'  In  some  countries  a  great  part  of  the  land  with^i 
the  parish  is  sown  with  hemp  or  hops.^     In  1699,  4  Car.  1.  Triiu 
B.C.  Jlfrey  y.  Mills,  the  court  held^  that  where  ^^rid  was  a  modi^ 
for  a  garden^  hops  growing  in  a  ^'vden  were  within  the  modtis. 
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1800.     provided  that  tliey  did  not  grow  in  any  addition  to  the  gardeu. — 
XnMt      ^^^^  these  cases  we  may  safely  infer^  that  hops  were  an  article  9S 
▼•         general  cultivation  as  early  as  4  Citr.  1.,  and  that  there  bad  been 
''^*     several  litigations  as  to  the  nature  of  the  tithe,  whether  greot  or 
anially  and  as  to  the  claim  of  a  modus  dedmandi.     In  the  case  of 
Jjcdgar  V.  Langley  (1666)9  Pascb.  18  Car.  2.  BM.j  on  a  question 
as  to  the  mode  of  setting  forth  tithe  of  com^  tlie  court  say,  (ac- 
cording to  the  report,  2  Keble  S6.)  that  the  custom  in  England  is 
to  set  forth  in  sheaves ;  but  each  country  bath  several  ways,  as  of 
bops,  which,  by  £?^/i>ig^  (then  Ch.  Justice  of  £J{.)>  ^  &  small  tithe, 
'and  payable  by  the  pole.     What  Ixl.  Ch.  Justice  Keeling  is  here 
reported  to  have  said,  as  to  the  nature  of  the  tithe,  is  now  consir 
'dered  as  law.     For,  notwithstanding  the  case  cited  in  HtUUm  78., 
hops  are  now  held  to  be  a  small  tithe.     According  to  tlie  report 
of  the  same  case,  1  Sid.  2.  &  S.,  Twisden  J.  said,  that  it  lias  been 
questioned,  and  is  not  now  known,  how  the  tithe  of  hops  shall  be 
set  out,  sciL  by  the  tenth  pole  or  by  measure.    And  in  the  case  of 
Crouch  V.  Bisden,  Hil.  21  8c  22  Car.  2.  B.R.  (1670),   1  Sid.  443., 
the  reporter  adds,  notep^  Twisden  J.  (who  lived  in  KenL)  —  It  is 
a  question  this  day  how  hops  shall  be  tithed,  whether  by  the  hill, 
or  by  the  pole,  or  by  the  bushel.     I  have  been  the  more  parti- 

[  1540  ]  cular  in  deducing  the  cases  thus  in  chronological  order,  because  I 
think  it  must  appear  clearly  from  them,  that  from  the  first  cultiva- 
tion of  hops,  which  was  before  A.D.  1551,  till  after  1670,  a  pmod 
of  above  120  years,  though  hops  had  for  a  long  course  of  time 
been  an  article  of  general  cultivation,  no  certain  mode  of  setting 
forth  the  tithe  of  them  had  been  establbhed ;  consequently,  we  may 
presume  that  different  modes  prevailed  in  different  parishes,  and 
perhaps  in  different  parts  of  the  same  parish,  and  some  particular 
modes  might  have  prevailed  in  particular  places,  for  a  very  long 
course  of  time,  even  from  the  first  cultivation  of  the  hop. 

The  tithe  owner  received  his  tenth,  and  had  a  right  to  his  tithe 
in  kind :  no  modus  decimandi  was  allowed ;  but  as  to  the  modus 
exponendif  or  mode  of  setting  it  forth,  various  practices  prevailed. 
This  distinction  between  the  modtis  decimandi  and  the  modus  expo- 
nendi  was  taken  by  Lindlcy^  who  was  counsel  against  the  prohibi- 
tion in  the  case  of  Ledgar  v.  Ijangley^  and  seems  to  me  to  be  a 
sound  distinction. 

8iipr»87a.  In  Hob.  107.,  Wilson  v.  The  Bis/top  of  Carlisle^  IS  Jac.^  on  a 
question,  whether  a  custom  was  gooa  to  tithe  wool  truly  without 
view  of  the  parson.  Lord  Hobart  holds  it  bad,  and  says,  **  The  law 
provides  that  you  have  your  right,  and  therefore  that  your  means 
be  such  as  is  likely  to  produce  it.''  Here  is  a  distincticm  between 
the  right  and  the  means  whereby  that  right  may  be  obtained;  f.<« 
between  the  right  to  the  tenths  and  the  means  whereby  that  tenth 
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may  be  ascertained  and  set  forth.     And  the  doctrine  laid  down  by      ^S^« 
the  court  in  the  case  of  Hide  v.  EUis  •  is  to  the  same  effect,  that  .  ^ 

tithe  naturaliy  is  but  the  tenth  of  the  revenue  of  my  ground,  not  of        ▼• 
my  labour  and  industry,  where  it  may  be  divided.     I^  therefore,  a  ^  ^^'^^ 
mode  could  be  devised,  by  which  the  tithe  owner  may  receive  the  433. 
tenth  of  the  produce  of  the  hop  grounds,  and  the  same  may  be 
conveniently  set  forth,  I  feel  no  absolute  necessity  for  requiring  the 
former  to  set  it  forth  by  measure.     The  modus  exponendi  may  vary, 
provided  the  tenth  is  received  in  kind. 

The  law  of  tithing  hops  thus  being  unsettled  till  so  late  a  pe- 
riod, let  us  see  when  the  law  was  settled,  and  what  law  was  settled 
on  the  subject. 

From  the  dictum  oi  Hitcham  Seijeant,  1616,  till  the  case  of  Chitty  Infra  1588« 
v.  Reeve  J  1687,  I  am  not  aware  of  any  decision,  or  even  of  any 
dictum  in  our  books,  which  ascertains  or  even  suggests  how  the 
manner  of  setting  forth  this  tithe  is  settled ;  that  case  states  how 
the  law  was  settled,  and  is  cited  by  Mr.  Ward  in  the  case  of  Bake 
v.  Spracklingy  Scac.  1717  {Butiburyj  20.),  as  having  settled  the  law  [  1541  ] 
on  the  subject,  viz.  that  tithe  of  hops  are  not  to  be  paid  till  after  SupiBCis. 
they  are  picked,  and  before  they  are  dried,  every   10th  measure. 
Bunbmy  in  a  note  says^  that  the  tithing  of  hops  was  settled  in  the 
case  o(  Bliss  v.  Chandlery  1720 ;  but  in  this  he  is  inaccurate ;  for  in  Supra  625. 
reading  the  decree  in  Chitty  v.  BeevCf  no  one  can  doubt  that  the 
general  law  was  there  ascertained,  and  that  subsequent  cases  have 
only  served  to  confirm  the  law  there  settled,  without  impeaching  any 
thing  there  laid  down,  nor  has  that  case  ever  been  impeached  till 
the  present  difficulty  was  started.     It  seems,  therefore,  of  great  im- 
portance to  the  decision  of  the  present  question  to  examine  accu- 
rately what  was  the  law  laid  down  by  the  court  of  Exchequer  in 
that  case.   The  court  were  fully  apprized  of  the  terms  of  this  custom, 
of  the  mischiefs  of  cutting  the  binds,  and  not  tithing  by  measure 
afier  picking,  and  that  by  the  law  of  the  land  tithe  hops  ought 
to  be  paid  in  kind,  viz.  the  tenth  part  of  the  whole  afler  picking ; 
yet  the  court  declare  in  favour  of  the  usage,  and  make  a  decree    ' 
to  the  following  effect :     ^^  It  fully  appearing  to  the  court,  that  the 
custom,  usage,  or  practice  of  paying  tithe  hops  in  the  parish  of  jRzm- 
^m  for  above  sixty  years  past,  hath  been  that  the  impropriator  hath 
had  the  tenth  row  when  equal,  else  the  tenth  hill ;  that  the  same 
hath  been  left  standing  with  the  hop  binds  uncut ;  that  the  impro- 
priator hath  always  had  convenient  time  to  come  and  cut  the 
binds,  and  to  pick  the  hops  on  the  ground:  the  court  were  of 
opinion,  and  declared  the  said  custom,  usage,  and  practice,  reason- 
able and  fitting  to  be  observed ;  and  the  court  declared,  that  in  case 
there  was  not  any  such  usage,  the  tithe  of  hops  ought  to  be  picked 
in  kindt  viz.  the  tenth  part  of  the  whole  after  picking."    Thus,  in 
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ISOO*  the  very  first  case  in  which  we  hare  any  account  that  the  law  of 
"ikUki  ^^!^S  ^ps  ^^  settled,  we  have  also  an  account  of  a  u^age  allowed 
T.  to  stand  against  it  Words  cannot  express  oipre  pUioly,  tbaW 
^^'^  according  to  the  opinion  of  the  Exchequer,  a  usage  or  practice,  if 
convenient  and  fitting  to  be  observed,  ought  to  be  .eaCablisbed 
against  the  common  law  right,  which  was  now  declared  to  be  by 
fhe  tenth  of  the  whole  after  picking.  It  was  objected  in  the  argu* 
ment,  that  this  usage  was  set  up  by  the  executor  of  a  lessee  fi>r  a 
short  term,  who  could  not  bind  the  right  of  his  landlord ;  but  lel 
the  usage  be  set  up  by  whom  it  might,  it  was  disputed  by  the 
occupier;  and  if  the  court  had  thought  that  no  usage  could  stand 
against  the  general  law  of  tithing  hops,  as  it  was  tfien  bdd  to  have 
been  settled,  they  were  bound  to  have  declared  against  the  usage. 
[  I54f2  }  When  the  Hw  was  settled  we  do  not  precisely  know;  but  thb 
case  dedared  that  it  was  settled,  and  how  it  was  settled.  With 
respect  to  the  modus  exponendi  thus  established,  I  cannot  but  make 
this  observation,  that  it  seems  to  have  been  adopted  on  a  principle 
of  convenience  only,  for  it  certainly  is  not  a  regular  legitinuUe 
mode  of  tithing ;  it  gives  the  tithe-owner  the  flower  of  the  hop 
only,  and  it  withholds  from  him  the  stalk,  though,  according  to  the 
course  of  husbandry  as  to  hops,  the  bind  is  first  severed,  and  then 
'  the  hop  is  picked.  By  a  sort  of  compromise,  for  convenience  aake^ 
it  takes  from  him  the  stalk  to  which  he  has  a  sort  of  legitimate  rifj^ 
firom  the  moment  of  severance,  and  giv^  him  the  benefit  of  die 
planter's  labour  and  expence  in  picking;  to  which,  acoordiogtodie 
principle  laid  down  in  Hob>  250.,  he  has  no  right  at  all. 

I  am  aware,  that  since  the  hop  has  been  decided  to  be  a  amall 
lithe,  attempts  have  been  made  to  put  it  by  analogy  oo  the  same 
looting  as  the  tithe  of  fruit  The  bind  is  likened  to  the  brandi  of 
a  firuit  tree ;  and  it  is  said  that  the  parson  is  only  entitled  to  the 
firuit ;  and  that  as  the  farmer  may  not  pluck  off  a  bouj^  and  give 
it  to  the  parson,  and  bid  him  gather  the  fruit,  so  neither  ought  the 
fanner  to  cut  the  bind  and  leave  the  parson  to  pluck  the  hop.  This 
may  be  similitude,  for  there  are  some  faint  traces  of  resemblance^  but 
it  certainly  is  not  analogy ;  because  it  is  defective  as  to  the  main  cii^ 
cumstance,  the  common  course  of  husbandry.  The  constant  coucse 
of  husbandry  is  to  sever  the  bind  ;  but  by  no  course  of  husbandry 
IS  it  usual  to  cut  the  branches  off  the  fruit  trees.  Sliould  a 
cut  his  binds  and  refuse  to  pick  his  heps,  I  think  it  probable 
our  courts  of  law  would  hold  this  to  be  so  far  a  severance  as  to  en- 
title the  tithe-owner  to  something,  if  he  thought  it  worth  his  wlufe 
to  daim  it ;  or  should  it  happen  that  by  any  course  of  husbandry 
the  binds  were  severed  on  one  day,  and  not  picked  till  the  next^  and 
ahould  the  tithe-owner  die  in  the  intermediate  time,  I  think.it 
probable  our  courts  would  consider  this  as  a  sevenmc^  and  ff^vo  the 
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•  • 

titlie  to  the  executor,  b^caas^  ifUf  severance  is  according  to  the  eoiihi     1800. 
ofhudHmdry.    In  short,  I  obmider  this  modus  exponendi  as  peciAiaIr,*     ^^^^^ 
as  not  reoonciieable  by  analogy  to  any  prior  mode  of  setting  fortb^'        ^ 
as  founded  solely  on  the  peculiar  nature  of  die  subject-matter,  arid     ^^^' 
as  settled  on  a  principle  of  conyenience  only ;  and  if  the  court  of 
Exchequer,  proceeding  upon  this  principle,  has  also  held^  that  where 
a  convenient  usage  has  long  prevailed  in  a  particular  parish,  it  shall 
be  established  against  the  general  principle  of  convenience  where  no 
usage  is  set  up,  I  do  not  feel  mysdf  warranted  or  disposed  to  say 
that  the  court  has  done  wrong.     I  consider  the  court  of  Exchequer  [  1543  ] 
as  proceeding  wiUi  great  and  laudable  caution  in  settling  thi^  point 
of  law,  aware  of  the  great  length  of  time  during  which  the  law  had 
been  unsettled,  and  aware  of  the  possibility  that  particular  practices 
might  have,  prevailed  in  particular  parishes,  which  were  reasonable 
and  fitting  to  be  observed,  but  that  where  there  is  no  such  usage 
the  general  rule  must  prevail.     Since  the  case  of  Chitty  v.  ReevCf 
this  point  has  never  come  direcdy  in  question  till  the  present  case ; 
several  cases  have  been  litigated  as  to  the  tithe  cS  hops,  in  none  of 
w^hich  the  doctrine  laid  down  in  Chitty  v.  Seeve  has  been  denied, 
but  in  some  of  which  it  has  been  affirmed.     In  the  two  ca^es  of 
Gree  Y.  Pearchj  1698,   1704,   1    Wood.  886.  4-89.,  the  court  dei-  ^Jf™^*^- 
clare,  that  hops  ought  to  be  picked  and  gathered  from  the  bind  be- 
fore they  afe  tithed :  this  had  been  already  settled  in  the  case  of 
Chitty  V.  Beevcy  and  was  no  new  doctrince ;  the  custom  set  up  in 
the  first  of  these  cases,  1698,  was,  that  lOs.  an  acre  should  be  paid 
for  the  tithe  of  hops :  such  a  custom  was  void,  according  to  the 
principle  laid  down  in  Crouch  v.  Bisden^  1  Sm2.  448.;  but  this  cus- 
tom respected  a  modus  in  dbcharge  of  tithe,  not  the  manner  of 
setting  it  forth. 

The  caseof  BKjs  v.  Chandler^  1728,  2  Wo(^.  148.,req)ected  the  8upni685* 
manner  of  setting  forth  tithe  of  hops,  but  die  defendant  set  up  no 
custom.  He  had  paid  tithe  of  eariy  hops  by  the  bushel  after  they 
were  picked,  and  the  remainder,  by  stripping  the  binds  firom  eviery 
tenth  pole  or  hill,  and  leaving  them  on  the  ground  for  the  plaintiff 
to  pick.  The  court  say  **  tidie  must  be  paid'by  every  tenth  bushel 
of  the  whole  after  they  are  picked-.''  Here  the  defendant  had  set 
forth  his  tithe  in  two  dtfierent  ways,  but  alleged  no  custom  in  sup- 
port of  either;  the  court,  therefore,  did  not  decide  any  point  as  to 
custom,  but  declared  the  general  law.  The  next  case  that  is  re- 
ported on  this  subject  is  the  caseof  jSn^^  v.  Vfrminy  January  174d,  Supra  774. 
2  Wood.  408.  The  rector  of  Hanningham  SiMe  in  Essex  claimed 
Uthe  of  hop  by  frecdving'on  the  hop  grounds,  where  the  same  arise, 
the  tenth  meaaore  or  weight  after  they  are  plucked  firom  the  stalk, 
and  before  they  are  dried  and  packed.  The  defendant  set  up  an 
andeni  utage^  ^ndiereby  the  redoas  are  tMiged  to  aocqit  ifadr  titbe* 
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1800.     bops  by  the  tenth  pole  or  hill|  after  the  vhies  are  severed  from  the 
jj- .  ^     ground  and  stripped  off  the  poles,  and  that  the  said  rectors  wer^ 
T.         aod  the  plaintiff  was,  obliged  to  pick  all  the  tithe-hops.     Here  was 
"^^     an  ancient  usage  set  up  less  favourable  to  the  rector  than  the  usage 
set  up  in  the  case  at  bar,  because  it  wds  to  sever  the  binds  from  the 
[  1544  ]  ground,  and  strip  them  off  the  poles;  yet  the  court  did  not  pro- 
nounce it  a  priori,  and  say  it  was  technically  impossible  that  any 
usage  could  be  supported  against  the  established  right.     The  court 
was  very  deliberate  in  its  proceedings :  it  heard  the  counsel ;  it 
read  the  process ;  it  read  the  several  decrees  in  Ckitty  v.  Reeve,  in 
the  two  cases  of  Gee  v.  Pearchy  and  in  the  cas€Lof  ^iss  v.  Chandler; 
and  with  this  full  information  before  them,  it  directed  an  issue  to  be 
tried  by  a  special  jury,  whether,  by  the  usage  in  the  parish  of 
Hanningham  Sible,  hops  are  to  be  tithed  before  they  are  picked  from 
the  stalk  ? 

The  case  has  great  weight  with  me:  the  court  had  the  case  of 
Chitty  v.  Beeve  before  them,  as  well  as  the  other  cases :  they  were 
well  apprized  of  the  general  law,  and  yet  they  directed  this  issue. 
Must  not  a  plain  man  infer  from  hence,  that  according  to  the  opi- 
nion of  that  court  a  usage  to  tithe  hops  before  they  are  picked 
from  the  stalk  might,  under  some  circumstances,  be  suf^rted 
against  the  general  rule  ?  It  is  observable,  that  the  court  did  not 
direct  an  issue  on  the  particular  custom  set  up  by  the  defendant, 
but  a  mere  general  issue  on  usage  at  large.  Had  they  not  thought 
that,  according  to  the  case  of  Chitty  v.  Reeve,  usage  might  stand 
against  the  general  rule,  they  surely  would  not  have  directed  such 
an  issue.  And  if  any  usage  whatever  could  be  supported  against 
the  law  then  generally  established,  then  this  case  is  ajci  additional 
authority  to  shew  that  the  technical  objection  made  to  the  usage 
now  set  up  ought  not  to  prevail.  On  the  trial  of  this  issue,  the  jury 
found  a  verdict  against  the  usage.  In  the  year  1752  the  rector  filed 
his  bill  against  the  son  of  the  former  defendant  Unwin;  the  defend- 
ant answered  to  the  same  effect,  as  to  the  custom  of  tithing  hops, 
as  his  &ther  had  done  in  the  former  cause ;  the  court  declared  that 
the  method  of  tithing  hops  insisted  on  by  the  defendant  is  not  the 
legal  method  of  tithing  hops,  but  that  they  ought  to  be  picked  and 
gathered  from  the  binds  or  stalk  before  they  are  tithable,  2  Wood 
478.  There  can  be  no  doubt  that  this  decree  was  right :  the  ques- 
tion as  to  usage  had  been  tried,  and  the  jury  had  found  agfunst  it; 
and  there  being  no  usage,  the  method  set  up  by  the  defendant  was 
not  the  legal  method. 

The  next  and  last  case  in  print  on  this  subject  is  the  case  of 
aipira84i.    WaUon  v.  Tyers,  in  Scac*  February  1755,  and  ultimately  decided  in 
Dom.  Proc. 

This  case  is  relied  on  as  having  finally  settled  the  point  as  to  the 
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mode  of  tithing  hops.     I  do  not  understand  the  case  to  have  settled      1800. 
any  point  which  was  not  well  known  before.     From  the  case  of     xnukt 
^Chitty  V,  Reeve  J  the  decisions  had  been  unifoimy  that  the  tithe  of        t. 
hops  is  to  be  set  out  after  they  are  picked  and  before  they  are  #/v7?^-i 
dried,  unless  in  parishes  where  there  had  been  a  usage  to  the  coa- 
trary.     On  the  point  of  usage  there  were  two  cases  which  seemed 
very  strongly  to  allow  its  validity ;  and  on  this  point  the  case'  of 
Walton  v.  Tyers  decides  nothing.     According  to  the  account  of 
this  case  in  2  Wood  484.,  the  defendant  in  his  answer  disputed  the 
general  rule  of  law,  and  insisted  that  the  tithe-hops  ought  not  by 
law  to  be  set  out  after  they  are  picked'  from  the  bind  or  stem ;  and 
he  denied  that  there  was  any  custom  in  either  of  the  parishes  for 
setting  out  the  tithe  of  hops ;  so  that  the  court  decides  nothing  on 
the  question  of  custom.     It  seems  as  if  those  who  advised  the  par- 
ties in  their  pleadings  thought  that  custom  or  usage   might  be 
material  in  the  case. 

On  these  authorides,  and  for  these  reasons,  I  am  of  opinion,  that, 
according  to  the  law  established  for  tithing  hops,  the  general  rule 
that  hops  are  to  be  tithed  by  measure  after  they  are  picked,  and 
before  they  are  dried,  has  not  been  established  so  peremptorily  and 
strictly  as  to  destroy  or  to  disturb  such  reasonable  and  convenient 
.usages  as  have  prevailed  uninterruptedly,  and  for  a  long  course  of 
time  in  particular  places,  but  has  been  established  with  due  caution 
and  circumspection,  and  subject  to  such  usages. 

My  second  proposition  is,  that  the  law,  settled  as  above  stated, 
with  a  restriction  as  to  local  usages,  b  not  contrary  to  the  principle 
of  tithe  law.  And  so  far  is  it  from  being  contrary  to  these  prin- 
ciples, that  it  is  in  strict  analogy  with  them.  The  manner  of  setting 
out  the  tithe  of  every  tithable  article  has  been  for  the  most  part  long 
known  and  settled ;  yet  there  are  many  articles  which  local  usog^ 
regulates  the  mode  of  setting  forth. 

In  Hob.  250.,  Hidey.  Ellis^  16  Jac.j  it  is  said,  ^^  In  divers  places 
tliey  set  out  the  tenth  acre  of  wood  standing ;  so  of  grass." 

This  shews  at  least  the  opinion  of  the  court,  that  the  modus 
exjponetidi  may  be  regulated  by  the  custom  of  the  place.  2  Keble^  3.  P. 
18  Car.  2.  Ledgar  v.  Elcocke^  the  court  are  v  reported  to  have  said, 
on  a  question  of  tithe-corn,  ^^  The  custom  of  England  is  to  set 
forth  in  sheaves ;  but  each  country  has  several  ways,  as  of  hops/' 
In  Holbeech  v.  Whadcock^  P.  13  Car.  2.  Scac.  Hardr.  184.,  it  is  said, 
agistment  tithes  for  barren  cattle  are  due  de  communi  jure  accord- 
ing to  the  value  of  the  land  after  the  rate  of  25.  in  the  pound ;  for 
that  they  cannot  be  otherwise  valued  or  accounted  for,  because  the 
profits  of  the  land  for  which  they  are  paid  are  perceived  by  the 
mouths  of  beasts ;  but  by  custom  or  prescription  they,  may  be  paid 
in  other  manner^  as  by  the  acre^  or  for  all  maimer  of  cattle  barreny 
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1800.     and  for  the  plough  and  pail.     So  in  Hicks  ▼.  Woodeson^  R.  W.  4r  M. 

jp^\^      B.  R.f  as  reported  in  Skinner^  560.*,  Holi  Chief  Justice  saya,  "TiAes 

T.         for  barren  cattle  are  due  de  eamnumi  jure^  and  2i.  in  the  pound  is 

*  flo^      ^^  usual  tithe  of  common  right ;  but  there  are  divers  customarj 

55a  manners  of  tithing  for  them/' 

In  addition  to  these  authorities  the  law  as  to  tithing  milk  is  a 
complete  proof  that  the  custom  of  the  place  may  regulate  the  mode 
of  setting  forth  tithe.  The  common  law  ri^t  has  been  finally 
settled  by  very  modem  cases,  but  it  has  been  settled  with  a  due 
regard  to  all  the  local  customs  which  have  prevailed  in  di&rent 

ioprsisa.  parishes.  Thecsa^of  StebbsY.Goodluck^  Moor  91^- I  Leon.  99.  P. 
S8  EUz.  B,  B.f  appears  to  me  very  material  to  this  point.  The 
custom  there  set  up  was,  that  the  parson  shall  have  for  hb  tithe  die 
tenth  land  sown  with  any  manner  of  com,  and  he  shall  begin  his 
reckoning  always  at  the  first  land  which  is  next  the  church.  The 
parson  shewed  that  the  defendant,  by  fraud  and  covin,  sowed  every 
tenth  land  which  belonged  to  the  parson  very  ill,  and  with  small 
quantity  of  com,  and  did  not  dung  or  manure  it  as  he  did  the  other 
nine  parts,  by  reason  whereof  the  other  nine  yielded  each  eight 
cocks,  and  the  tenth  yielded  but  three  cocks.  The  parson  libdled 
in  the  spiritual  court,  and  confessed  the  custom,  but  for  abusing  the 
custom  prayed  the  tithe  in  kind ;  the  defendant  prayed  a  prohi- 
bition, and  the  parson  afterward  a  consultation.  And  the  opinion 
of  JVray  Ch.  J.  was,  that  the  custom  was  against  common  aense,  and 
so  void ;  but  if  it  be  a  good  custom,  then  the  parson  shall  have  the 
action  on  the  case.  This  is  the  report  in  1  Leon.  The  case  is  also 
reported  in  Moor  9 IS.,  who  says,  that  a  prohibition  was  awarded^ 
notwithstanding  jthe  covin ;  for  the  fi^ud  may  be  remedied  in  an 
action  on  the  case  at  common  law.  Whether  a  consultation  was 
afterwards  granted  does  not  appear  Irom  either  report;  but  it  is 

ftipni679.  said  in  argument  by  counsel,  2  P.  JVms.  569.  {Chigman  v.  Jlfonjon, 
Hil.  1729),  on  what  authority  I  know  not,  that  a  consultation  was 
granted  on  IVray  Chief  Justice's  opinion.  This  case  furnishes  ob- 
servations very  applicable  to  the  case  at  bar. 

1st  Wray  Ch.  J.  declared  his  opinion  immediately  on  the  aigii^ 
ment,  that  the  custom,  though  confessed  and  set  up,  as  in  the  case 
of  Chiity  V.  Beeve^  by  the  parson,  was  against  reaison,  and  so  void: 
he  did  not  (as  the  court  of  Exchequer  are  supposed  to  have  done 
in  the  case  of  Chitty  v.  Beeve)  su£fer  a  custom  to  be  set  up  under 
the  sanction  of  the  court,  which  he  thought  to  be  void ;  but  he 
declared  his  opinion  directly,  and  I  am  disposed  to  think  with  equal 

t^  1547  ]  &vour  of  the  court  of  Exchequer  in  1687>  that  had  they  diougbt 
no  usage  could  prevail  against  the  general  right,  they  would  have 
dedared  so,  notwithstanding  the  usage  was  ccmfessed  and  set  up  by 
the  impropriator. 
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2(1.  Supposing  Wrajf  Chief  Justice's  opinion  to  have  been  the     l^bO. 
opinion  of  the  whole  court)  it  does  not  affirm  that  a  custom  to  dthe 


the  tenth  part  of  com  growing  upon  the  land  is  bad,  but  it  affirms  f . 
this,  and  this  only,  that  a  custom  to  tithe  the  tenth  land  of  com,  be-  ^^^' 
ginning  at  one  certain  land,  is  void,  because  it  is  open  to  the  fraud 
of  manuring  and  sowing  the  parson's  land  worse  than  the  other ; 
and  according  to  this  distinction  the  law  is  laid  down  in  WatsofCs 
Clergyman* s  Lawsj  c.  49.  page  549.  —  '*  If  tlie  custom  of  the  place 
be  to  measure  forth  to  the  parson  the  tenth  part  of  the  com  stand- 
ing, this  manner  of  tithing  is,  I  conceive,  to  be  observed,  and  the 
parson  must  sit  down  by  it."  Mr.  Bohun^  in  hb  L/m  of  Tithes^ 
€hap.  2.,  says  the  same; and  adds.  It  seems  to  me  such  a  custom  or 
prescription  may  have  a  reasonable  foundation  on  this  supposal, 
that  the  field  where  these  lands  or  ridges  lay  was  originally  a 
common  waste  field  belonging  to  the  township;  and  that,  on  agre^ 
ment  of  the  parishioners  to  turn  it  into  arable,  they  consented  to 
allot  the  tenth  land  or  ridge  by  them  sown  to  the  parson,  but  he  to 
reap  it  If  there  be  any  weight  in  this  observation  by  Mr.  Bohun^ 
it  applies  very  strongly  to  the  case  now  before  the  house;  for,  pa$^i 
ratione^  it  might  be  agreed  in  this  parish  of  Famham^  that  the 
parishioners  should  turn  their  lands  into  hop  grounds,  and  consent 
to  allot  the  tenth  row  or  hill  to  the  parson,  and  he  to  sever  and  pick 
the  hops,  and  to  have  convenient  time  for  this  purpose. 

It  seems  not  setded  at  this  day  what  shall  be  sufficient  evidence 
to  warrant  a  jury  to  find  such  an  agreement ;  bat,  if  a  jury  may 
presume  a  grant  or  agreement  from  usage  only,  then  they  may  pre- 
sume that  in  this  parish  an  agreement  may  have  been  made  before 
the  restraining  statute  of  18  Eliz.  c.  10.,  and  by  consent  of  the 
proper  parties,  namely,  by  the  parson,  patron,  and  ordinary.  For 
we  know  that  hops  were  an  article  of  husbandry  before  the  5th 
and  6th  of  Ed.  6.  (thirty-eight  years  before);  and  Hob.  297.  says, 
that  a  grant  of  a  parson,  patron,  and  ordinary,  is  good  without 
any  recompence. 

There  is  a  report  2  Leon.  70.  of  an  anonymous  case,  Hil.  24  Eliz. 
B.  C,  which  certainly  countenances  this  doctrine  of  tithing  by 
the  tenth  land.  —  <*  By  the  civil  law  the  parson  ought  to  have  his 
tithe  by  the  tenth  ridge ;  and  in  a  great  field  there  was  com  upcm 
the  arable  and  grass  upon  the  head-lands;  and  in  a  suit  for  tithe-  [.  1543  3 
hay  and  raking  of  the  com,  defendant  did  prescribe  to  pay  the  tenth 
shock  of  com  for  all  the  com,  hay,  and  raking  of  corn;  and  in 
the  end  all  the  justices  agreed,  that  by  the  dvil  kir  the  tenth  ridge 
is  due  for  tithe-corn;  therefore,  for  the  reaping,  binding,  and 
shocking,  it  is  a  reasonable  prescription,  that  the  par^  shall  have 
th^  hay  on  the  .hefed-lands  in  reeompoioe  of  die  said  othar  tfamg^ 
and  the  hay  updii  the  heed*latli&l  is  but  of  little  value.**    Upon  tti6 
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1800.      whole,  this  case  of  Stdbs  and  Goodluck^  sifted  and  oommeoted  upon 


-  .  as  it  has  been  by  our  text  writers,  is,  to  my  understandiog,  a  yery 
Y.  considerable  authoriQr  to  prove,  not  only  tliat  local  custom  may 
^^^'^'^  regulate  the  mode  of  setting  forth  the  tithe,  but  also  diat,  according 
to  professional  tradition,  tithe  may  be  set  forth  while  standing,  anil 
before  it  is  severed;  though  it  is  true,  as  was  observed  by  Mr. 
Attorney-General,  that  there  is  no  adjudged  case  in  which  it  is  de- 
clared that  tithe  may  or  may  not  be  so  set  forth.  The  answer  given 
to  all  these  cases  is,  that  they  respect  articles  which  have  been  used 
time  out  of  memory,  and  which  therefore  may  be  the  subject  oft 
legal  custom.  This  answer  is  merely  technical,  fi3r  we  all  knoir 
that  in  point  of  fact  the  evidence  of  usage  seldom  goes  back  so  fir 
as  two  centuries ;  but,  if  it  goes  back  for  a  considerable  length  of 
time,  and  the  article  which  it  respects  has  been  of  immepiorial  cul- 
tivation, a  presumption  attaches  that  the  usage  has  been  immemorial. 
In  the  case  of  hops,  no  such  presumption  can  attach,  bectase  the 
b<^  is  of  modem  cultivation ;  but  it  seems  to  me,  that  oourts  of  law 
are  at  liberty  to  decide  by  analogy  in  this,  as  in  other  cases  which 
arise  on  new  subjects ;  and  if  they  observe,  that  local  Ufage  has  been 
respected  as  to  the  mode  of  setting  forth  those  tithes  which  may  be 
the  subject  of  custom,  they  may  also  respect  it  when  they  declare  a 
new  system  of  law  on  a  subject  introduced  within  time  of  legal 
memory.  This,  I  think,  our  predecessors  have  done  on  the  subject 
of  hops:  they  have  said  that  local  usage,  if  convenient  and  of  long 
continuance,  shall  be  respected ;  and  that  when  there  has  been  no 
such  usage,  the  tithe  shall  be  set  out  by  the  measure  after  picking. 
It  appears  to  me  to  be  fallacious  to  state  the  present  question  to 
be,  whether  modem  usage  can  be  set  up  against  the  established  law 
of  England:  if  that  were  the  question,  I  should  answer  without 
hesitation  that  it  could  not ;  but  I  consider  the  question  at  present 
to  be,  whetlier  the  courts  of  law  have  not,  when  they  first  settled 
the  general  practice  as  to  tithing  hops,  setded  it  witli  a  due  defer* 
ence  to  particular  local  usages,  and  whether  they  might  l^ally  do 
[  1549  ]  so:  they  were  aware  that  tlie  usage,  though  not  immemorial,  might 
be  coeval  with  the  cultivation  of  the  article:  that  in  particular 
places  fit  and  convenient  usages  might  have  prevailed:  that  the 
general  rule  declared  by  them  was  anomalous,  illegitimate,  and 
supportable  upon  principle  of  convenience  only ;  and,  therefore,  they 
would  not  set  it  op  rigorously  and  strictly  to  disturb  the  peace  of 
parishes,  and  to  destroy  all  established  usages ;  but  they  laid  down 
their  rule  subject  to  such  a  reasonable  usage  as  had  obtained  in  par- 
ticular places. 

Now,  if  convenient  usage  is  first  established,  and  the  law  is  ^tttfad 
afterwards  upon  a  pruiciple  of  convenience,  why  may  not  the 
courts  settle  the  law  subject  to  such  usage  ?    Are  we  to  be  told 
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that  the  law  is  drawn  from  the  eternal  and  immutable  principles  of     1800. 
reason  and  justice ;  and  that,  though  it  was  settled  as  to  some  par- 
ticular  point  only  yesterday,  it  must  necessarily  have  relation  bock         v. 
to  the  first  constitution  of  things,  and  destroy  every  usage  to  the     -^^^^ 
contrary  ?     This  doctrine^  rigidly  pursued,  would  destroy  all  local 
custom ;  for  the  custom  being  in  derogation  of  the  law,  ought  then 
to  have  been  abolished  when  the  law  was  settled ;  but  the  courts 
have  declared,  that  both  being  beyond  time  of  memory,  custom, 
if  reasonable,  may  stand  against  the  common  law,  thdtigh  it  is  in 
derogation  of  those  immutable  principles  on  which  the  common 
law  is  founded. 

I  see  no  reason  why  our  courts  may  not  follow  a  similar  rule  by 
analogy ;  and  when  they  know,  or  have  reason  to  believe,  that  con- 
venient local  usages  have  prevailed  for  above  a  century  before  the 
law  was  settled,  why  they  may  not  lay  down  this  rule  with  a  due 
regard  to  the  preservation  of  those  usages.  If  they  have  done  so, 
(and  I  tliink  they  have  in  the  present  instance,)  I  incline  to  support 
the  decisions;  I  do  not  hold  myself  bound,  to  say,  that  my  pre- 
decessors were  in  an  error  in  1687  and  1740,  and  that,  though 
morally  jri^t,  they  were  technically  wrong,  or  to  set^parishes  on  a 
new  course  of  tithing,  and,  for  aught  I  know,  on  a  new  course  of 
husbandry  as  to  picking  their  hops,  when  I  have  evidence  before 
roe  that  they  have  proceeded  in  a  particular  course^  peaceably.and 
quietly,  for  near  200  years,  under  the  sanction  of  a  decree  of  the  court 
of  Exchequer.  The  rule  of  stare  decisis  is  as  justly  applicable  to 
private  parties  as  it  is  to  general  principles,  where  the  decision  can 
be  reasonably  ascertained  and  supported;  and  on  the  present  ques- 
tion I  find  no  principle  and  no  decison,  ancient  or  modem,  which 
calls  on  me  to  declare  that  the  decrees  of  1687  and  1740  were 
against  law. 

My  third  proposition  is,  that  the  usage  set  up  in  this  case  may  [  1550  ] 
be  supported  without  violating  any  legal  principle. 

If  the  opinion  is  well  founded,  that  the  general  law  of  setting 
forth  the  tithe  of  hops  has  been  settled,  with  exception  as  to  con- 
venient and  established  local  usages,  and  that  it  is  no  violation  of 
legal  principles  to  have  settled  it  so,  the  only  doubt  on  this  pro- 
position will  be,  whether  there  is  any  thing  illegal  in  the  usage  here 
especially  set  up,  where  the  subject  matter  is  capable  of  custom ; 
and  where  usage  can  be  ascertained,  courts  of  law  have  been  even 
astute  to  support  it* 

The  case  of  Scory  v*  Baber^  P.  34  J^Hiz.  Cro*  Eliz»  276.,  was  a  Sopn  iss. 
prohibition  against  Uie  proprietor  of  the  church  of  South  Kirkleff^ 
who  sued  for  tithes  of  hay.     It  was  surniised,  that, time  out  of. 
mind  the  owners  of  these  lands  had  found  straw  for  the  body,  of 
the  church,  in  discharge  of  all  tithes  of  hay.    Coke  moved,,  that  thU 
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.1800.     ifl  no  discharge,  for  the  parson  was  not  chargeable' with  it^  nor  had 
any  benefit  by  it»  and  of  that  opinion  was  the  whole  court;  but,  if 


T.  be  had  alleged  that  he  gave  the  straw  to  the  parson,  and  he  bestowed 
^tfb^.  j^  Jq  ^^  body  of  the  chuich,  or  that  the  partem  had  a  seat  in  the 
body  of  the  churchy  it  had  been  otherwise.  In  short,  any  compens- 
ation, however  small,  may  be  sufficient  to  support  a  discharge  from 
payment  of  tithe  in  kind ;  and  the  smaller  the  compensation,  (if 
it  is  pecuniary,)  the  greater  is  the  probability  of  its  antiquity*  It 
was  said  in  the  argument,  that  there  should  be  some  mutuality 
between  the  parties,  some  benefit  to  the  cme,  and  some  charge  to 
the  other;  the  compensation  need  not  be  equal,  but  something 
should  be  given,  however  small :  this  rule  holds  as  to  a  modus  in 
disdiarge  of  tithes. in  kind,  but  I  do  not  find  that  it  holds  as  to 
the  modus  exponendL 

Tithes  may,  according  to  the  authorities  and  cases  above  referred 
to,  be  set  forth  according  to  the  custom  of  the  oountvy,  without  a 
particular  compensation  for  not  setting  them  out  accordiog  to  the 
general  rule  of  law.  The  usage  set  up  in  the  present  case  is  stated 
at  length  in  the  bill  of  exceptions.  Divers  objections  have  been 
suggested  to  it.  1st,  That  it  gives  no  recompence  even  in  the 
binds.  I  answer^  1st,  That  no  recompence  is  necessary  in  a  usage 
merely  as  to  the  setting  forth  of  tithe. 

2d,  That  as  the  custom  is  here  stated,  I  think  the  binds  left  for 
the  parson  to  cut  do  pass  to  him ;  the  former  does  not  state  that 
they  are  to  be  left  for  him ;  I  think  he  may  choose  whether  he  wili 
carry  them  away.  And  as  to  the  binds  being  a  recompence,  it  is 
well  known  that  experiments  have  been  lately  made  to  turn  them 
[  1551  ]  into  a  pulp  which  may  make  a  paper,  though  they  have  not  yet 
succeeded. 

The  second  objection  is,  that  there  is  no  severance.  I  answer, 
that  there  is  a  severance  by  the  former  of  his  share,  so  aa  to  ascer- 
tain when  the  tithe  is  due :  the  severance  of  the  tithe  in  kind  is 
merely  for  the  benefit  of  the  tithe-owner;  and  if  he  diooses  to 
renounce  thb  benefit  for  his  own  convenience,  he  may  lawfolly 
do  it. 

The  third  objection  is,  tliat  it  will  not  pve  a  complete  tithe ;  for 
suppose  there  should  be  only  nine  hills,  the  parson  would  be  entitled 
to  nothing. 

I  answer,  that  I  do  not  find  the  usage  so  stated.  I  should  ntber 
suppose,  that  if  there  were  only  nine  hills  the  usage  would  not 
attach :  but  the  supposition  of  only  nine  hills  is  nAket  a  matter 
of  fonqr  than  a  case  likely  to  happen;  and  perhaps  it  may  be  finr 
•  to  answer,  that  sudi  a  small  circumstance  as  iSbk  is  beheath  the 
regard  of  the  law  in  a  question  of  parodiial  usage.    J9e  mmimiswm 
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.    The  fourth  objection  isy  that  it  is  open  to  fraud  ^  that  the  farmer     1800. 
may  manure  some  hills  better  than  others;  that  in  setting  out  his      ^^.  ^ 
tithe,  he  may  begin  to  reckon  from  some  particular  hill,  so  as  to         v. 
throw  all  the  unproductive  hills  into  the  parson's  tithe.  HaUeif. 

I  answer,  first,  that  this  is  not  like  the  case  of  the  custom  con- 
demned by  IVray  Ch.  J^  when  the  farmer  was  necessarily  to  begin 
at  a  particular  ground,  and  might,  consequently,  neglect  to  manure 
every  tenth  ground,  and  know  for  a  certainty  that  it  would  be  the 
lot  of  the  tithe-owner :  here,  Uie  farmer  has  no  customary  right  to 
begin  at  a  particular  hill ;  he  is  to  begin,  as  in  a  com  or  hay-field, 
at  such  hill,  or  sheaf,  or  haycock,  as  may  enable  him  to  set  forth 
the  tithe  fairly  and  equally ;  he  must  set  it  forth  openly,  so  that  it 
may  be  viewed,  and  objected  to  by  the  tithe-owner  or  his  agent; 
and  if  it  be  not  fairly  set  forth,  the  tithe-owner  has  various  remedies 
to  enforce  his  right  But  further,  the  supposition  that  tlie  farmer 
can  manure  and  prepare  his  hop-ground  in  sudi  a  manner  as  to 
enable  him  to  count  tlie  tenth  hill  or  row  so  unfairly  as  to  make 
all  the  blasted,  or  blighted,  or  unproductive  parcels  fall  to  the  par- 
son's share,  is  much  too  refined,  and  is  directly  contrary  to  the 
facts  .stated  in  the  bill  of  exceptions:  **  Many  hills  may  be  weak, 
*^  and  many  die,  and  it  is  impossible  to  know  which."  The  bill  of 
exceptions  also  states,  that  the  tithe  of  hops  may  be  fairly  set  out 
by  the  tenth  hill,  and  that  such  setting  out  is  the  most  convenient 
mode,  and  least  liable  to  fraud.  There  is  also  the  opinion  of  the 
court  of  Exchequer  in  1687,  that  the  custom,  usage,  and  practice  [  1552  3 
is  reasonable,  and  fitting  to  be  observed.  Under  these  circum- 
stances, I  do  not  feel  myself  warranted  to  pronounce  that  this 
usage,  which  had  prevailed,  and  in  which  all  parties  had  acquiesced, 
for  above  sixty  years  before  1687,  and  which  has  surely  influenced 
all  parties  in  the  compositions  they  have  made  for  above  a  century 
past,  is  in  itself  illegal,  and  could  not  be  supported  if  it  respected  a 
subject  of  immemorial  existence.  I  do  not  presume  to  impeach  tlie 
policy  or  wisdom  of  the  general  law  laid  down  as  to  tithing  hops. 
It  is,  probably,  the  most  politic  and  convenient  that  could  be  adopt- 
ed; and  the  present  Utigation  shews,  that  (in  the  opinion  of  the 
tithe-owner  of  this  parish  at  least)  it  is  more  profitable  for  tlie 
church  than  the  usage  which  the  parishioners  of  Fani/iam  now 
set  up.  But  I  think  it  is  anomalous,  and  founded  on  the  principle 
of  convenience  and  policy  only ;  and  I  think,  too,  that  it  is  not 
wholly  void  of  inconvenience,  nor  likely  to  be  unproductive  of  dis- 
putes where  there  is  no  composition.  For  the  farmer  is  not  bouud 
to  provide  measures  or  vessels  to  hold  tlie  tithe  after  it  is  ascer- 
tained; consequently,  the  tithe-owner  must  have  agents  attending  in 
every  ground,  and  in  various  parts  of  extensive  grounds,  while  the 
hops  are  picking,  who  must  be  ready  to  receive  the  tithe  immedi- 
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1800.     ately  as  it  is  set  forth.     Such  rights  on  each  side  may  giTe  rise  to 
^  .  ^^      great  disputes  where  the  tithes  are  taken  in  kind,  and  the  parties 
T.         cannot  agree  on  a  composition.     The  usage  here  set  up  may  ha^e 
^"^^     inconveniencies  also ;  but  they  are  not  of  such  a  nature  as  to  satisfy 
me  that  the  court  of  Exchequer  did  wrong,  when,  in  16879  they 
declared  the  usage  to  be  reasonable,  and  fitting  to  be  observed. 
The  conveniencies  and  inconveniencies  of  the  usage  may  be  thus 
stated :  The  loss  to  the  tithe-owner  is,  the  benefit  and  ezpoice  of 
*    picking  the  tithe.    On  the  other  hand,  he  takes  his  own  reasonable 
time  to  pick ;  he  saves  the  expence  and  difficulty  of  procuring  a  num- 
ber of  agents  to  attend  in  various  places ;  he  picks  and  sortd  as  he 
pleases ;  he  has  the  stalks,  if  ever  they  should  prove  valuable. 

The  former,  too,  has  some  disadvantage.  His  ground  may  be 
incumbered ;  hb  hop-poles  are  used  and  exposed  for  a  reasonable 
time  beyond  hb  own  harvest. 

Upon  the  whole,  I  am  of  opinion,  that  the  law  of  tithing  hops 
has  been  settled,  not  generally,  but  with  an  exception  as  to  reason- 
able and  ancient  usage  respecting  the  mode  of  setting  it  forth. 
That  the  courts  might  so  settle  the  law,  and  allow  such  exception, 
withoilt  violating  any  sound  principle  of  the  law  of  England^  and 
C  1553  ]  that  this  usage  set  up  by  the  plaintiff*  in  error  in  the  bill  of  exoq>- 
tions  (if  the  jury  had  been  of  opinion  that  the  &cts  there  stated 
'  were  sufficiently  proved)  is  not  contrary  to  any  principle  of  tithe 
law. 

Some  apology  may  not  be  improper  for  having  oc^casioned  so 
much  trouble  to  the  House  and  Judges,  for  thus  differing  in  opi- 
nion from  those  whose  judgement  I  feel  myself  both  disposed  and 
bound  to  respect.  The  best  apology  I  can  make  is  to  say,  that  ss 
it  is  my  opinion,  I  am  bound  by  my  oath  to  avow  it,  and  by  my 
duty  to  the  public  to  state  the  grounds  on  which  I  have  formed  it; 
and  it  is  a  great  satisfaction  to  me  to  know,  that  if  I  am  in  an 
error,  this  House  will  take  care  that  my  error  shall  work  no  injury 
to  the  parties,  nor  to  the  established  law  of  the  country. 

The  course  of  argument  pursued  by  the  learned  Judges^  ttlo  thought 
the  direction  right j  was  to  theJoUaaoing  effect : 

The  consideration  of  this  question  resolves  itself  into  three  heads ; 
1st,  what  is  the  general  rule  of  law  with  respect  to  the  setting  out 
the  tithe  of  hops,  independently  on  particular  usage  or  practice  in 
particular  places?  If  that  rule  should  be  found  essentidly  lo  vary 
from  the  course  which  has  been  pursued  in  the  parish  of  Fiwnhamj 
and  to  which  the  plaintiff"  has  conformed;  tflui,  Sdly,  whether 
X  the  usage  stated  in  the  bill  of  exceptions,   however  oonvenient 

and  applicable  to  any  modem  improved  methods  of  cuhivatii^  and 
preparing  the  hop  for  market,  can  overturn  the  genoal  rule,  or 
be  supported  upon  any  l^al  principles;  and,  Sdly>  whether  soft- 
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eient  matter  was  given  in  evidence  whereon  to  ground  a  sound      18(Kh 
presumpticm  of  a  real  composition  having  taken  place  with  respect      -.^^' 
to  this  article  of  annual  increase?  That  this  article  became  a  sub-         v. 
ject  of  cultivation  long  posterior  to  the  time  of  legal  memory,  is  a      ^^^"^ 
fiict  noticed  in  a  variety  of  Cases  agitated  more  than  a  ^tuiy  ago. 
It  seems  true,  indeed,  that  the  courts  of  justice  were  not  called 
upon  to  declare  the  particular  mode  in  which  hops  were  tithable, 
until  a  considerable  time  after  their  introduction  into  this  country; 
though,  when  the  point  did  arise,  there  appears  to  have  been  little 
-cQfficulty  in  deciding  it.     All  tithable  matters,  when  newly  in- 
troduced, are  classed  among  others  to  which  they  bear  an  obvious 
iresemblance,  and  are  accordingly  deemed  a  great  or  a  small  tithe, 
and  are  required  to  be  severed  and  set  out  in  a  similar  manner  with 
those  articles  which  they  resemble.     Such  has  been  the  case  with 
wood,   saffron,   tobacco,   and  other  such  tithable  matters;   such 
would  have  been  the  case  with  madder,  had  not  the  legislature 
established  a  temporary  composition,  which  expired  in  1786 ;  «uch  [  155l>  ] 
has  also  been  the  case  with  all  artificial  grasses.    The  right  of  the 
parson  to  his  tithes  in  kind  accrues  on  the  act  of  severance  ?  his 
right  to  take  the  tithe  accrues  when  the  tithable  matter,  after  severe 
ance,  is  in  the  earliest  stage  of  the  course  of  husbandry  applicable 
to  it,  in  which  the  tenth  part  may  be  visibly  distinguished  from  the 
other  nine.     What  shall  be  deemed  a  severance  must  dq)end  upon 
the  nature  of  the  matter  to  be  severed.    But  no  other  mode  of  se- 
verance in  the  case  of  tithable  matters  of  annual  increase  has  been 
judicially  recognised,  except  that  of  severance  firom  the  soil,  and 
severance  from  the  parent  stem.     The  same  principle  that  requires 
.  fruit  and  seed  ta  be  set  out  after  they  are  gathered  or  collected  by 
measure  or  weight,  must  require  hops  to  be  tithed  in  the  same 
manner  after  being  pidced  or  gathered  from  the  plant      The 
flower  of  the  hop  is  the  sole  object  of  the  cultivation  of  that  plant; 
and  it  not  only  is,  but  necessarily,  must,,  to  preserve  its  quality  and 
value,  be  picked  and  gathered  upon  the  spot*    It  seems  difficult  to 
distinguish  the  case  of  hops  from  peas  plucked  by  the  hand  for  the 
use  of  man,  as  the  phrase  is,  firom  the  bind  of  tiie  plant;  or  from 
beach-mast  and  acorns   pulled  firom   the   trees.     Hops   are  in 
truth  the  firuit  of  the  plant  as  much  as  the  pod  of  peas.     Upon 
'  principle^   therefore,   the  mode  of  severing  and  setting  out  the 
tithe  of  hops  contended  for  by  the  plaintiff  in  error  is  not  that 
which  the  law  requires.     Although  there  was  a  time  when  it  was 
doubtfiil  what  the  common  law  principle  of  severing  and  setting 
out  this  tithe  was,  the  point  is  now  settled  even  in  the  last  resort. 
The  first  .case  is  in  1  Roll.  Mr.  644.  14  Jac.  1.,  where  it  is  said 
'*  a  man  may  set  out  his  tithe  of  hops  before  they  are  dried." 
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1800.     The  stage  of  hnsbandry  immediately  preceding  the  drying  is  the* 

j^  '  j^     picking ;  consequently,  it  was  not  then  doubted  that  they  must  be 

▼.        severed  by  picking  before  they  are  set  out     In  1672,  in  the  case 

J^^'  of  Crouch  V.  Risden,  1  Sid.  443.  Twt^en  J.  said,  that  it  was  un- 
certain  whether  they  ought  to  be  titlied  by  the  hill,  the  pole,  or 
the  bushel.  This  proves  nothing  affirmatively  on  the  subject,  bat 
only  that  he  did  consider  the  subject  as  not  having  received  any 
determination  which  ascertained  the  general  rule  of  law  upon  the 
point     About  tWenty-one  years  after  this  observation  of  Traf$den% 

InfVa  1558.  the  question  came  under  consideration  in  the  case  of  Chiify  v.  Beeves, 
viz.  in  1687.  The  court  then  pronounced  the  rule  of  the  com- 
mon law,  by  declaring,  that,  in  case  there  had  not  been  such  usage 
as  was  proved  ip  that  case,  the  tithe  of  hops  ought  to  be  paid  in 

C  1555  ]  kind,  which  they  explained  to  be  the  tenth  part  of  the  whole  after 
picking.  The  expression  of  paying  it  in  kind  is  somewhat  singu- 
lar, and  most  strongly  imports  that  any  other  mode  would  be  a 
sort  of  substitution  for  the  tithe  itself.     In  1698,  in  the  case  of 

Sttpni563.  Gee  V.  Pearchf  the  custom  allied  of  paying  105.  an  acre  was  de- 
clared by  the  court  to  be  a  bod  custom;  and  in  the  absence  of  any 
good  custom,  an  account  was  decreed  of  the  tenth  part  of  the  value 
of  the  hops  when  the  same  were  pulled  from  the  bind  or  stem: 
and  the  true  reason  is  there  added,  ^^  at  which  time  the  tenth,  part 
is  severable  from  the  nine  parts,  and  the  tithe  by  law  payable." 

Supra  581.  In  a  subsequent  suit  in  1794,  by  the  administratrix  of  Gee,  the 
plaintiff  in  the  former  action  against  the  same  defendant^  1  Wood. 
436.,  the  same  doctrine  is  laid  down  by  the  court ;  and  this  case 
is  the  str6nger  to  shew  the  necessity  of  picking  the  hops,  because 
the  defendant  did  not  insist  upon  setting  out  the  tithes  by  the  tenth 
row  or  hill,  but  had  cut  down  ten  hills  together,  and  set  out  the 
tenth  of  the  whole  quantity,  both  hop  and  bind,  thereby  giving 

Supra  625.  the  tithe-owner  his  full  proportion.  Again,  in  1720,  Bliss  v. 
Chandler,  the  court  declared,  that  hops  are  not  tithable  until  they 
are  picked ;  and  that  the  tithe  thereof  ought  to  be  paid  in.  kind  by 
the  bushel,  namely,  every  tenth  bushel  of  the  whole  after  picking. 

Supra  774.   The  same  rule  prevailed  in  the  two  several  cases  oiSneyd  v.  Unmih 

Supra  841.  in  1740  and  1752.  Lastly,  in  Walton  v.  Ty^s,  decided  in  the 
House  of  Lords  in  1753,  3  Braam  ParU  Cos.  99.,  where  the  de- 
fendant insisted'  on  setting  out  every  tenth  hill,  and  cutting  the 
bind;  and,  on  the  other  hand,  the  plaintiff  demanded  every  tenth 
bushel  when  picked  :  it  was  declared,  that,  the  mode  insisted,  on  by 
the  defendant  was  improper;  and,  further,  it  was  afSrmatively 
pronounced,  that  the  tithe  ought  to  be  set  out  after  the  bops,  are 
picked  from  the  bind  or  stem.  From  this  series  of,  authorities, 
which  is  not  impeached  by  any  thing  to  be  found  in  the  books, 
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or  by  any  thing  to  be  drawn  from  the  nature  of  the  cas^  it  seems     1800. 
completely  settled,  that  the  severance  of  the  tithe  of  hops  must  be  ' 

by*£q)arating  the  fruit  from  the  stem.  t. 

Seeing,  then,  what  is  the  general  rule  as  to  severing  the  hops,     ^'^^ 
and  setting  out  the  tithe  thereof  we  may  proceed  to  inquire  whe- 
ther any  such  usage  as  that  which  has  been  set  up  by  the  plaintiff 
in  error  can  be  supported,  consistently  with  the  rule  of  law.     The 
usage  stated  in  the  bill  of  exceptions  amounts  to  this,  that  the  oc- 
cupier shall,  at  his  discretion,  leave  for  the  rector  the  tenth  part 
of  the  hops  not  severed,  as  we  have  seen  that  the  common  law 
principle  requires,  but  in  a  stage  of  the  husbandry  of  this  article  [  1556  ] 
short  of  that  in  which  he  is  entitled  by  law  to  receive  it,  and  that 
without  compensation.     This  is  precisely  the  same  thing  in  prin- 
ciple as  if  it  were  contended  that  the  rector  by  custom  should  re- 
ceive a  less  quantity  in  that  stage  of  husbandry,  when  it  is  by  law 
to  be  set  out,  than  he  is  entitled  to;  for  abridging  the  quantity  of 
the  tithe,,  and  calling  upon  the  rector  to  incur  expence  when  Jie  is 
not  by  law  obliged  so  to  do,  come  to  the  same  end,  since  both  equally 
reduce  his  profit     The  question  then  is,  whether  the  usage  con- 
tended for  be  good  and  available  in  law.     Now  there  ara  three 
distinct  things  besides  the  rules  and  principles  of  the  common  law 
that   controul  the  right  of  tithes,  viz^   customy,modtis,   and  real 
'  composition.     These  three  rest  on  different  foundations,  the  con- 
founding of  which  has  introduced  much  of  the  perplexity  and  diffi- 
culty which  has  arisen  in  this  cause*     Custom,  in  respect  of  predial 
tithes,  chiefly  regards  the  manner  of  setting  them  out.     It  must  be 
immemorial ;  it  requires  no  equivalent;  it  is  to  be  presumed  coeval 
with  the  original  payment  of  tithes,  or  endowment  of  the  parish 
church,  provided  it  be  not  subject  to  fraud ;  for  it  never  can  be 
presumed  that  the  lord  of  the  manor,  at  the  time  of  endowing  the 
parish,  meant  to  stipulate  for  such  a  mode  of  setting  out  the  tithes 
as  would  defeat  his  own  endowment     Hence  came  tlie  different 
modes  of  tithing  the  same  articles  in  different  parishes.     In  some 
places  the  modes  of  husbandry,  in  others  the  fervor  and  zeal  of 
Christians  in  the  early  ages,  gave  an  advantage  to  the  parson. 
When  the  lords  of  manors  consecrated  their  tithes  to  any  church, 
as  they  might  liave  done  before  the  second  counsel  of  Laterally  pro- 
bably :hey  expressed  in  the  consecration  in  what  manner  the  tithe 
should  be  paid.     CUfus  est  dare^  ejus  est  disponere.     See  Selden^s 
History^  Tithes.    The  payment  of  tithes  was,  at  first  voluntary 
and  of  imperfect  obligation.     Afterwards  indeed,  it  was  enforced  by 
Papal  buUs,  and  by  decrees  of  councils ;  but  the  cai\pnfsts  in  all.  ages 
admitted,    that   the  custom  of  tithing  was   to  be   observed  in 
every  parish.     Lindwoodj  de  Decimis,  p.  196.     Modus  find  real 
comp  /iition   differ   from  each   other   in    nothing  more   than   in 
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1800.     their  origin.      Modus  must  have  existed  fiom  time  immfsmogiat; 

Kmgki     compodtioii  real  must  have  been  made  before  the  disabfing  ililali 
▼.        of  the  13  £/iz.     But  both  iiKNitff  and  real  compoBitioD  musi  be  nb- 
"^      sequent  to  the  original  endowment  of  the  dimtji,  inaaimidl  as  thej 
controul  it,  and  are  founded  on  the  consent  of  the  paraoOf  patraiy 
and  ordinary.    Now  the  usage  of  tithing  hops^  msfatfid  on  by  die 
[1557  ]  plaintiff  in  error,  cannot  be  referred  either  to  a  costom  or  to  a 
modus,  because  die  cultivadon  of  hops  was  introduced  within  the 
dme  of  l^al  memory.    Whether  the  plant  be  indigenous  or  no^ 
we  are  informed  by  many  cases  which  occurred  at  a  great  fistanoe 
of  time  from  the  present  day,  that  its  cultivation  far  use  is  modeni ; 
and  indeed  the  evidence  in  the  present  case  states,  that  in  the  paridi 
o(  Famham,  and  elsewhere  in  the  kingdom,  hops  ar^  **  whh  refe- 
rence to  time  of  l^;al  memory,  modem,  and  within  time  of  me- 
mory ;**  and  it  was  almost  conceded  at  the  bar,  that  as  a  custom 
which  was  immemorial,  reasonable,  and  certain,  the  usi^  contended 
for  could  not  be  supported,  although  it  appears  to  have  obtained 
a  considerable  dme  prior  to  the  last  100  years,  during  whidi 
the  parish  has  been  under  composition.     In  Croudk  ▼•  Bisden, 
1  Sid.  443.,  the  court  refused  to  grant  a  prohibition  upon  the  sug- 
gestion of  a  modus  for  hops,  declaring  that  they  would  take  judicial 
notice  that  hops  were  not  of  sufficient  antiquity  to  become  the  par- 
ticular subject  of  a  modus,  though  hops,  as  wdl  as  other  matten  of 
novel  introduction,  might  be  included  in  a  modus  for  small  tithes 
in  general.      This  case  arose  a  considerable  time  before  that  of 
Chitty  v.  Reeves,  which  was  decided  in  1687 ;  and  after  die  case  of 
Chitty  V.  Beeves,  the  same  point  was  again  determined  in  1698 ;  ibr 
in  the  case  of  Gee  v.  Pearck,  the  defendant  having  set  up  a  wmfus  of 
105.  an  acre  for  hops,  the  court  declared  the  custom  void  in  law; 
and  according  to  a  short  report  of  the  same  case  from  a  manuscript 
of  Lord  Chief  Baron  Dodd,  in  Rayn.  87.,  the  second  resdution  is, 
*^  that  no  modus  can  be  for  hops,  being  a  late  iking.**     So  Lord 
Sopta  749.   Ch.  B.  Corm/ns,  in  his  judgement  in  JVallis  v.  Payne,  Com.  688.,  con- 
siders it  as  settled,  that  hemp,  thyme,  saffron,  hops,  and  tobacco,  are 
new  things,  and,  as  such,  are  to  be  ranked  with  matters  of  a  like 
'nature  as  small  tithes.    But  it  was  contended^  that  the  mode  of  set- 
ting out  the  tithes  of  a  matter  newly  introduced,  with  reference  to 
the  time  of  legal  memory,  and  which  mode  was  possibly' coeval 
with  the  introduction  itself,  might  be  good,  as  being  reascmaUe^  and 
that  this  was  actually  so  by  usage  in  other  cases.     To  this  it  may 
be  answered,  that  a  custom  of  tiUiing,  like  every  other  custom,  must 
be  conformable  to  what  is  required  by  die  common  law;  and  that 
reasonableness  or  fitness  will  not  alone  dispense  with  other  expedients 
which  necessarily  enter  into  the  definition  of  a  custom.     It  would 
be  repugnant  to  e^ery  principle  of  law,  to  hold  that  an  obligation^ 
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created  by  the  general  law  of  the  land,  could  be  avoided  within  par-      1 800* 
ticular  limits  by  the  immediate  effect  of  a  contrary  practice  of  sixty      xnigfu 
*or  seventy  years  in  that  district ;  or,according  to  the  argument  at  the        ▼• 
bar,  that  there  shall  be  a  rule  of  law  which  is  only  to  take- place  «r-  inn^  i 
when  there  has  been  no  practice  to  the  contrary.     Immemorial  rea- 
sonable usage  may,  indeed,  locally  supersede  the  common  law,  and 
introduce  a  different  rule;  but  the  common  law  cannot  be  different 
at  Famham  from  what  it  is  in  Kent  or  in  Essex,  or  in  other  places. 
It  must  be  tlie  same  in  all  places,  otherwise  there  is  no  rule  of  the 
common  law  at  all. 

In  support  of  the  usage  stated  in  the  bill  of  exceptions,  the  case 
of  Chitty  V.  Reeves  was  cited,  the  proceedings  and  decree  in  which 
cause  are  to  be  found  in  1  Wood.  251.  This  case  deserves  particular 
examination.  It  arose  in  tliis  very  parish  o(  Famham.  The  opinion 
of  the  court  was  given  upon  nearly  the  same  statement  of  the 
practice  of  six^  years  before  the  statute  of  Jac.  2.  that  is  to  be  found 
in  this  bill  of  exceptions;  and  if  that  opinion  were  well-founded, 
in  point  of  law  it  would  dispose  of  the  question  in  the  plaintiff's 
favour.  A  bill  was  filed  by  the  administratrix  of  the  lessee  of  the 
tithes  for  an  account  of  the  tithe  of  bops,  suggesting,  that  the  cus- 
tom in  Famham  was  to  set  them  out  in  the  manner  contended  for 
by  the  present  plaintiff.  The  defendant,  the  occupier,  admitted 
that;  they  ought  to  be  set  out  by  the  tenth  hill,  but  insisted  that  the 
growth  of  every  tenth  hill  ought  to  be  left  upon  the  hill,  with 
the  binds  cut  and  stripped  from  the  pole,  to  be  taken  away  by  the 
tithe-owner  to  be  picked  elsewhere.  Upon  the  evidence  given  in 
the  cause  it  appeared  to  the  court,  that  the  practice  insisted  on  by 
the  defendant  would,  for  the  reasons  given,  be  destructive  to  the 
tithe;  but  that  to  set  out  the  tenth  row,  where  the  rows  were  equal, 
and  when  not,  the  tenth  hill,  and  to  leave  it  standing  with  the 
binds  uncut  for  the  tithe-owner,  and  for  the  impropriator  to  have 
a  convenient  time  to  come  and  cut  the  bind  and  pick  the  hops 
upon  the  ground,  had  been  observed  for  above  sixty  years.  This 
custom,  usage,  and  practice,  the  court  declared  to  be  reasonable 
and  fitting  to  be  observed ;  at  the  same  time  pronouncing  the 
common  law  obligation  of  setting  out  the  tithes  in  kind  to  be  as 
before  mentioned.  One  is  at  no  loss  to  find  out  the  reason  why 
the  defence  was  overruled;  but  it^is  not  so  easy  to  discover  the 
ground  upon  which  the  court  could  declare  that  the  custom,  usage, 
and  practice  all^;ed  by  the  plaintiff  was  reasonable  and  fitting  to 
be  observed ;  at  least,  if  by  that  language  they  meant  (as  seems  to 
have  been  the  case,  though  the  decree  is  only  for  an  account)  to 
say,  that  it  was  obligatory  on  the  tithe-owner,  though  it  was  con- 
trary to  the  general  rule  of  the  law  which  tliey  themselves  in  the  [  1559  ] 
same  breath  declared*  *  How  they  applied  this  custom,  usage,  and 
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1800.     practice,  as  they  call  it,   the  decree  gives   us   no   information. 

Xnight     "^^^y  ^^7  ^*^®  decided  upon  the  efiect  of  a  usage  of  sixty  years 
▼.        pfvprio  vigore^  and  independently  on  the  consideration  how  &r  it 
^'     might  be  evidence  of  something  further :  they  may  have  considered 
it  OS  evidence  of  a  legal  immemorial  custom ;  or  they  may  have 
considered  it  as  evidence  of  a  composition  reaL     At  any  rate,  the 
attention  of  the  court  was  not  drawn  to  the  general  point,  whether 
either  of  the  customs  set  up  by  the  parties  could  have  any  found- 
ation  in  law;    the  antiquity  of  either  custom  did  not  come  in 
question,  but  only  their  comparative  reasonableness,  and  on  that 
alone  the  court  determined.    The  authority  of  that  case,  there^ 
fore,  does  not  weigh  much  in  the  present,  when  the  point,  as  to 
the  validi^  of  any  custom  upon  this  subject,  is  directly  made.    The 
other  case  mainly  relied  upon  to  shew  that  a  practice  of  Jong 
standing,  although  not  properly  a  custom,  may  be  considered  as 
having  the  same  effect  in  the  case  of  hops,  is  itat  of  Sneyd  ▼•  Umoin 
in  n4>0.     There,   the  plaintiff  insisted  that  the  tithe  should  be 
set  out  in  the  manner  now  contended  for  by  the  def^idant  in  errcnr. 
The  defendant  relied  on  an  ancient  usage  of  tithing  by  the  tenth 
])oIe  or  hill  after  the  binds  are  severed  from  the  ground.    The 
court  directed  an  issue  to  try  **  whether  the  usage  was  for  hops 
to  be  tithed  before  they  are  picked  from  the  stalk."     From  this  it 
has  been  contended,   that  the  court  must  have  been  of  opinion 
that  such  usage  might  be  good ;  but  it  is  much  too  strong  a  oon- 
elusion,  to  suppose  a  court  of  equity  pledged  to  any  settled  opintoa 
on  a  fnatter  which,  by  directing  an  issue,  it  confesses  may  be  more 
effectually  investigated  at  law,   both   as  to    tlie   legal   principles 
applicable  to  the   usage  proved,    and  as  to  the  iact  of  usage 
itself.     That  a  court  of  equity  should  pause  and  call  for  inform- 
ation on  those  heads  for  its  own  satisfaction  before  it  proceeds  to  a 
<lecree,  cannot,  in  fair  reasoning*  furnish  such  inference ;  and  per- 
haps the  court  might  be  less  scrupulous,  as  having  the  decree  of 
Chitty  V.  Reeves  before  them,  where  their  predecessors  had  been 
'  governed  by  a  usage.     In  Stieyd  v.  Unwin  the  verdict  was  against 
the  custom:  whether  that  arose  from  the  party  upon  whom  the 
afRrmative  lay  failing  in  his  proof  of  the  usage  having  long  sub- 
sisted, or  from  the  direction  of  the  judge  u}X>n  the  effect  of  the 
usage,  if  it  were  proved  to  be  of  long  standing,  we  have  no  means 
<^  knowing  with  certainty ;  but  it  is  reasonable  to  suppose,  that  the 
[  1560  ]  same  reason  would  not  hava  been  set  up  twelve  years  afterwards, 
namely,  in  1 752,  unless  strong  evidence  of  it  had  been  given  in  the 
first  cause ;  and  the  declaration  of  tlie  court  in  the  seccmd  cause 
seems  to  countenance  an  opinion,  that  the  invalidity  of  the  usage, 
in  point  of  law,  might  have  been  the  ground  of  determination,  as 
it  was  declared  that  the  nielhoil   insisted  on  ^^  was  not.  the  1^^ 
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method  of  tithing  hops,   but   that  they  ought  to  be  picked  or      1800. 
gathered  before  the  same  are  tithable,"  and  decreed  an  account     T~~I7* 
accordingly.     The  only  just  inference  which  can  \^  drawn  from         ▼. 
that  case  is,  that  the  court  of  equity  did  not  then  think  proper,     ^*^' 
any  more  than  another  court  of  equity  in  the  present  ^ase,  to  de- 
termine upon  a  matter  of  custom,   without  the  assistunce  of  an 
investigation  of  the  facts  viva  voce,  and  of  the  law  which  should 
result  therefrom. 

The  usage  insisted  on  by  the  plaintiff  in  error  appears  also  to  be 
defective  in  reasonableness;  for  it  is  stated  in  the  billof  exceptions^ 
that  the  occupier  is  to  leave  the  tenth  row,  if  equally  planted,  or  the 
tenth  hill,  if  unequally  planted.  This  mode  of  tithing  is  therefore 
more  open  to  fraud  than  that  prescribed  by  the  common  law,  since 
the  planter  has  it  in  his  power  to  determine  which  shall  be  the  tenth 
row  or  hill,  and  accommodate  his  cultivation  accordingly ;  and  as 
many  hills  are  weak  and  many  die,  and  he  can  begin  to  set  out 
from  what  part  he  pleases,  it  would  require  very  little  contrivance 
so  to  set  them  out,  tliat  the  hills  allotted  to  the  parson  should  be 
those  which  are  weak  and  blighted.  This  is  not  merely  an  opening, 
but  an  invitation  to  fraud.  Authorities,  however,  have  been  re- 
sorted to,  to  shew  that  such  a  mode  of  setting  out  tithes  has  been  . 
considered  as  reasonable,  and  may  be  good  by  custom ;  and  for  tliis 
purpose  the  case  ofStebbs  and  Goodluck,  Moor  913.  Leofi,  99.,  has  Supmiis. 
been  relied  on.  According  to  the  re|K)rt  in  Moor,  the  parson,  as  he 
alleged,  was  to  have  every  tenth  land  for  tithe  of  corn,  beginning 
with  the  land  next  the  church ;  and  the  occupiers,  knowing  which 
of  the  lands  would  be  tlie  parson's,  neglected  to  till,  sow,  and 
manure  them,  as  they  did  their  own ;  for  which  fraud  the  parson 
sued  for  tithe  in  kind,  that  is«  every  tenth  sheaf,  in  the  spiritual 
court;  but  the  court  of  King's  Bench  granted  a  prohibition  be- 
cause the  parson's  remedy  for  the  fraud  was  at  common  law.  Ac- 
cording to  this  report  it  does  not  appear  that  the  validity  of  the 
custom  was  at  all  taken  into  consideration,  but  only  that  the  parson, 
having  sued  in  the  spiritual  court,  and  having  stated  a  fraud,  as  the 
only  ground  on  which  his  suit  there  was  founded,  is  told  that  his  [1561  2 
remedy  was  at  common  law,  and  therefore  a  prohibition  was  granted. 
But  in  the  report  of  the  same  case  in  Leonard  the  reporter  states, 
that  the  opinion  of  fVray  Gb.  J.  was,  that  the  custom  was  against 
common  reason,  and  void ;  but  that  if  it  were  a  good  custom,  then 
that  the  parson  should  have  his  action  on  the  case  at  common  law. 
Nothing  more  seems  fairly  to  be  collected  from  the  two  reports, 
than  that  the  court  decided,  that  at  all  events  the  fact  of  fraud 
should  not  be  tried  in  the  spiritual  court,  the  Chief  Justice  express- 
ing his  opinion  as  to  the  custom,  from  which  no  one  is  stated 
to  have  dissented,    llie  dictum  of  Lord  Hobarl,  in  Hide  v.  £//iV,  Supra  4ss.' 
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1800.  Hob.  250.,  is  the  only  other  authority  cited  to  the  some  effect  Tht 
^  .  ^  point  immediately  in  judgment  in  that  case  was,  whether  carrying 
▼.  the  first  crop  of  hay  into  the  advanced  state  of  tedding  and  putting 
*^^'  it  into  wind-rows  might  be  a  compensation  for  exempting  the  second 
crop  from  the  payment  of  tithes ;  and  it  was  determined,  as  it  has 
often  been  since,  that  it  might,  by  way  of  assimilation  to  the  case 
then  at  bar :  the  report  states  his  lordship  to  have  said,  that  in  divers 
places  they  set  out  the  tenth  acre  of  wood  standing,  and  so  of 
grass.  It  must  be  observed,  that  the  law  of  tithes  was  not  so  well 
ascertained  in  the  time  of  Lord  Hobart  as  it  is  at  present,  and 
many  opinions  then  fluctuated  upon  matters  which  have  since  been 
settled.  With  respect  to  wood,  indeed,  if  it  were  tithable  only  by 
custom,  as  it  was  at  that  time  supposed  to  be,  the  tithe-owner  could 
only  have  taken  it  in  the  way  that  custom  g^ve  it  to  him.  But  the 
proposition,  as  applied  to  grass  or  any  subject  tithable  by  the  genend 
law,  is  not  warranted  by  any  decisions  ancient  or  modem,  but 
contrary  to  the  course  of  them  all.  There  must  in  all  cases,  and 
without  any  exception,  be  a  severance  from  the  freehold,  so  that 
what  was  part  of  the  inheritance  may  become  a  chattel,  and  vested 
in  the  parson.  If  this  were  not  the  case,  the  spiritual  court  would 
«  be  ousted  of  its  jurisdiction,  for  it  can  hold  no  plea  of  what  relates 
to  the  freehold.  In  all  the  books,  indeed,  tithes  are  called  lay- 
chattels  ;  but  till  severed  they  are  not  so ;  th^  still  remain  parcel 
of  the  freehold ;  so  that  severance  is  essentially  necessary.  That  a 
particular  piece  of  wood-land  or  meadow-land,  separately  and  imme- 
morially  enjoyed  by  the  parson,  may  be  a  compensation  for  tithe  of 
wood  and  hay,  is  undoubted ;  but  no  authority,  excqpt  the  didum 
before  mentioned,  is  to  be  found,  to  shew  that  the  leaving  a  tenth 
of  any  tithable  matter  unsevered  can  be  good  by  custom. 
[  1562  ]  The  observation  of  Mr.  Justice  Twysden^  in  Crouch  v.  RudeHf 
seems  to  have  a  contrary  tendency  to  that  which  was  contended  for 
by  the  plaintiff  in  error.  When  he  observes,  that  the  legal  manner 
of  setting  out  the  tithes  of  hops,  whether  by  the  hill,  ^e  pole,  or 
the  bushel,  had  not  been  settled,  he  must  be  understood  to  say, 
that  in  point  of  fact  the  tithe  had  been  set  out  in  these  several 
ways  in  different  parishes,  but  which  of  them  was  the  l^;al  way  had 
not  been  then  determined.  Had  he  conceived  that  ibe  practice^ 
which  had  long  obtained  in  each  particular  parish  could  cmistitute 
the  legal  mode  in  such  parishes  respectively,  it  it  probable  that 
he  would  have  so  said;  but  it  seems  plain,  that  he  conceived 
some  general  rule,  founded  on  principle,  and  applicable  to  all 
places,  remained  to  be  ascertained :  that  general  rule  has  since  been 
ascertained  in  the  case  of  Walton  v.  Tyers. 

The  ground,  however,  upon  which  the  plaintiff  in  error  princi- 
pally relied}  was  that  of  a  i^al  composition,  whi<j^  it  was  argued 
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might  have  taken  place  antecedently  to  the  IS  EUz,;  but  it  is  rery      1800. 
doubtful  whether  tlie  manner  in  which,  or  the  time  when  the  tithe      xmgki 
itself  shall  be  set  out  in  kind,  can  be  the  subject-matter  of  a  real  -      ▼• 
composition,  but  only  the  dischai^  of  tithe.     In  the  Codex  {a)  it        ^^' 
is  said,  that  a  composition  real  is,  *'  when  the  incumbent,  together 
with  the  patron  and  ordinary,  make  agreement,  by  deed  executed 
under  their  hands  and  seals,  that  certain  lands  shall  be  discharged 
from  the  payment  of  tithes  in  specie,  in  consideration  of  a  recom- 
pence  to  the  incumbent,  either  in  money,  or  in  lands  to  him  and  his 
successors  for  ever,  or  in  some  other  thing  for  their  benefit  and  ad- 
vantage."    So  Sir  5.  Degge  observes  (6),  that  which  we  call  a  real 
composition  is,  where  the  present  incumbent  of  any  church,  toge- 
ther with  the  patron  and  ordinary,  do  agree  under  their  hands  and 
seals,  or  by  fine  in  the  King's  court,  that  such  lands  shall  be  freed 
and  discharged  of  payment  of  all  manner  of  tithe  for  ever;  paying 
some  annual  payment,  or  doing  some  other  thing  to  the  ease,  pro- 
fit, and  advantage  of  the  parson  or  vicar  to  whom  the  tithe  belongs. 
Indeed,  there  are  two  requisites  to  constitute  a  real  composition ; 
namely,  that  the  tithe  shall  be  dicharged,  and  that  a  compensation 
shall  be  given.     Are  these  requisites  to  be  found  in  this  usage  ? 
That  the  tithes  are  not  discharged  must  be  admitted.     Where  then 
is  the  compensation  ?     It  was  said  that  the  parson  was  to  have  the 
binds;  butthepleadingsdonotgivethem  to  the  parson;  and  if  they  [  156S  2 
did,  they  are  of  no  worth  or  value.    It  is  obvious,  that  in  this  case  the 
parson  is  to  give  up  the  benefit  of  having  the  hops  picked  for  him, 
and  to  do  it  for  himself  at  a  great  expenee,  and  in  an  inconvenient 
manner.     For  this  he  receives  nothing ;  for,  according  to  the  evi^ 
dence,  he  is  only  to  have  the  privilege  of  coming  upon  the  land,  of 
cutting  the  binds,  and  picking  the  hops,  and  then  carrying  away  the 
hops  when  picked.    To  this  agreement,  it  was  argued,  tlie  parson 
might  be  induced  to  accede  in  order  to  tempt  the  occupiers  of  lands 
to  plant  hops,  and  to  give  encouragement  to  a  very  expensive  cul^ 
tivation.     As  to  the  inducement,  if  this  were  to  be  admitted  as  a 
compensation,  it  would  equally  well  establish  a  custom  of  tithing 
com,  by  setting  out  the  tenth  land;  or  apples,  by  setting  out  the 
lendi  TOW ;  because,  by  a  parity  of  reasoning,  it  might  be  presumed 
that  the  parson  held  out  this  favourable  mode  of  tithing  such  articles, 
in  order  to  tempt  the  fistrmers  and  occupiers  of  lands  to  employ  their 
wood-lands  or  pasture  in  such  culture  as  might  produce  more  bene- 
ficial tithe  to  himselC     In  short,  it  would  make  good  a  composition 
or  wtodusj  to  receive  one-fifteenth  instead  of  one-tenth  of  com ;  for, 
undoubtedly,  in  all  cases  the  less  is  taken  from  the  tithe  of  any 

(•}  G»9<nCs  C«dflr,  tit.  SO.  c  5.  p.  705.  (b)  P.  ii.  c.  90. 
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1800.     article,  the  more  the  occupier  is  encouraged  to  cultivate  that  article; 
and  if  this  alone  were  to  be  admitted  as  a  sufficient  consideration, 


Xnigkt 

T.  the  objection  of  want  of  consideration  would  not  lie  in  any  case.  If, 
Baitey.  therefore,  on  the  presumption  that  the  tithe  had  been  originally  so 
granted,  or  on  any  other  supposition,  this  method  of  setting  out  the 
tithe  of  hops  might  by  immemorial  usage  be  supported,  still  the 
argument  will  not  apply  to  the  present  case,  wherein  uo  immemorial 
usage  can  have  existed ;  and  if  the  tithe-owner,  at  the  first  intro- 
duction of  hops,  had  a  right  to  his  tithe  by  measure,  the  objection 
remains  unanswered,  that  the  composition  cannot  be  good,  because 
he  parts  with  that  right  without  receiving  any  compensatiton. 

Supposing,  however,  that  this  can  be  the  proper  subject-matter 
of  a  real  composition,  it  will  be  right  to  examioe  the  nature  of  the 
evidence  upon  which  the  composition  is  attempted  to  be  supported. 
In  fact,  the  evidence  is  not  applicable  to  a  composition  real  It 
consists  wholly  of  usage,  and  is  that  sort  of  evidence  which  is  ap- 
plicable  to  a  modusy  but  has  no  reference  to  a  particular  deed  of 
composition.  Usage,  in  general,  is  a  ground  for  presuming  deeds 
even  against  the  crown;  yet,  in  the  particular  instance  of  compo- 
sition for  titlies,  it  is  settled,  that  where  the  deed  cannot  be  pio- 

[  1564  ]  duced,  some  evidence  must  be  given  referring  to  the  deed,  or 
shewing  that  it  did  exist  independently  on  mere  usage.  And  the 
reason  why  this  has  been  so  held  is  stated  to  be,  that  if  it  were 
otherwise  the  church  would  be  defrauded,  and  every  bad  modm 

8upniis95.  turned  into  a  good  composition.  Heathcote  v.  Mahnvaringy  S  Bro. 
Chan.  Cas.  217.  Indeed  it  may  be  collected  from  the  Year4>ook, 
84  i/.  6.  Jbl.  36.,  that  the  ancient  law  was,  that  an  annuity 
founded  on  a  real  composition,  in  discharge  of  tithes,  could  only 
be  claimed  by  producing  the  deed  of  composition,  or  by  ailing 
an  immemorial  prescription.  The  presuming  a  deed  from  long 
usage  is  certainly  a  novel  invention  of  the  Judges  for  the  further- 
ance of  justice,  and  the  sake  of  peace,  where  there  has  been  a  long 
exercise  of  an  adverse  right.  For  instance,  it  cannot  be  supposed 
that  any  man  would  sufier  his  neighbour  to  obstruct  the  light  ti 
his  windows,  and  render  his  house  uncomfortable,  or  to  use  a 
way  with  carts  and  carriages  over  his  meadows  for  twen^  years 
respectively,  unless  some  agreement  had  been  made  between  the 
parties  to  that  effect,  of  which  the  usage  is  evidence*  Bat  with 
respect  to  compensation  for  tithes  the  same  reason  does  not  obtain, 
because  temporary  agreements  are  made  and  continued  for  the 
convenience  of  parties  during  a  succession  of  incumbents.  There 
b  no  exercise  of  an  adverse  right,  which  is  generally  deemed  neces- 
sary to  raise  the  presumption.  The  best  evidence  of  an  agree- 
ment for  a  real  composition  having  actually  taken  place  is  the  deed 
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itself,  but  that  can  rarely  be  expected.     In  the  case  of  Sawbridge     180a 
V.  Benton^  *  Amir.  S75.9  instruments  were  given  in  evidence  which 


strongly  denoted,  that  such  an  agreement  must  have  taken  place,         t. 
as  they  related,  with  a  reasonable  degree  of  probability,  more  pecu-  «  ?f^* 
liarly  to  such  a  transaction  than  to  any  other ;  wherefore  the  real  iss7.  ^ 
composition  was  supported.     Indeed  it  appears  to  have  been  inva- 
riably holden,  that  some  evidence  must  be  adduced  to  shew  that 
such  an  agreement,  though  lost,  did  once  exist.     Such  was  the  opi- 
nion of  the  court  of  Exchequer,  in  the  cases  of  Itobinso?i  v.  Appktorij  Supniioi. 
and  Hwwes  v.  Swaine^  4  Wood.  303. ;  and  such  was  the  opinion  of 
Lord  Northington  in  Bjotherliam  v.  Fanshcem.  Supmin?. 

In  the  present  case  there  is  wanting  that  which  is  indispensably 
necessary  where  a  real  composition  is  to  be  presumed ;  namely, 
mutual  loss  and  gain  on  the  respective  parts  of  the  parson  and 
occupier.  When  the  occupier  has  long  retained  that  which  by 
law  he  ought  not  to  retain,  and  yields  to  the  parson  that  which  by 
law  he  is  not  bound  to  yield,  this  mutuality  of  loss  and  gain,  [  1565  3 
acquiesced  in  for  a  great  length  of  time,  is  strong  corroborating 
evidence  of  such  an  agreement  having  been  executed  by  the  neces- 
sary parties ;  but,  when  this  mutuality  is  not  to  be  found,  the  pre- 
sumption must  be,  that  no  agreement  took  place  whereby  the  parson 
consented,  with  the  permission  of  the  patron  and  ordinary,  to  forego 
his  legal  rights  without  any  retribution.  The  bare  fact,  therefore, 
of  the  parson  having  been  in  the  perception  of  less  than  what  is  due 
to  him,  or  of  that  which  is  due  in  a  less  beneficial  manner,  is  not 
of  itself  a  ground  for  presuming  a  real  composition :  and  tliis  was 
the  opinion  oiRclle^  as  appears  in  the  case  of  the  Earl  ol  Hertford  Supfm48e. 
V.  Leach^  8  Car.  1.,  when,  in  stating  what  he  conceives  were  the 
reasons  of  the  court  for  holding  that  certain  lands  were  not  dis- 
charged of  tithes,  he  gives  this  as  one,  that  it  shall  not  be  intended 
that  any  real  composition  or  consideration  was  given  for  the  dis- 
charge of  tithe,  without  shewing  that,  specially,  ^^  such  has  been 
considered  to  be  the  law  ever  since.'' 

From  this  course  of  reasoning  it  follows,  that  the  tithe  of  hops 
by  the  principles  of  the  common  law  is  payable  from  the  true  time 
of  the  severance  of  this  tithable  matter,  namely,  from  the  picking; 
that  no  custom  or  modus  can  ^ply  to  this,  any  more  than  to  many 
articles  of  modem  introduction ;  that  no  long  practice,  even  though 
concomitant  with  the  introduction  of  the  article  itself  can  have 
the  effect  of  a  custom  or  modus,  and  vary  the  legal  principle  by 
which  the  tithe  is  to  be  set  out ;  that,  as  a  real  composition,  the 
mode  of  tithing  contended  for  cannot  be  supported,  since  it  does  not 
fall  within  its  definition;  that  if  it  did  there  is  in  this  case  no 
evidence  whatever  of  the  existence  of  a  deed  of  composition ;  that 
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1800.     the  usage  contended  for  would  furnish  to  the  fisirmer  a  temptadoOf 

j^  .  ^     almost  irresistible^  to  cheat  the  parson,  and  would  subject  the  pro- 

T.        perty  of  the  church  to  imminent  peril;  and  therefore  that  upon  the 

BaUtjf.     matter  set  out  in  the  bill  of  exceptions,  the  direction  waa  rightly 

given  to  the  jury  to  find  for  the  defendant. 

The  judgment  was  affirmed. 
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ADDENDA. 


M.  31  H.VI.  A.D.  14.53. 

[Year-book,  1 1  a.  pi.  7.]  145S. 

A  WRIT  of  trespass  was   brought  against  one  by  a  parson,  for  The  right 

taking  and  carrjring  away  his  com  in  the  sheaves  lying  in  a  cer-  ^^'^Son 

tain  place.     The  defendant  justified,  as  servant  to  another  parson,  of  mere  eo* 

the  taking  them  as  tithes  within  his  parish  which  were  severed  ™JIJ^^ 

from  the  nine  parts,  and  gave  colour  to  the  plaintiff.     The  plain-  though  one 

tiff  shewed,  that  he  was  parson  of  a  church  adjoining  to  the  other  jjouiS^jJl^ 
parish,  and  that  he  had  a  portion  of  tithes  in  that  place,  and  was  pen  to  be  a 

possessed  of  them,  and  made  a  sufficient  title  as  parson.     And  Jj^^'^* 

inasmuch  as  the  defendant  had  acknowledged  the  trespass,    he  son  who 

prayed  his  damages.  «^ 

Hingeston.  —  Upon  his  own  shewing,  we  pray  that  the  court  be 
ousted  of  jurisdiction. 

Laicon.  —  And  we  pray  our  damages  for  want  of  an  answer ;  t  for 
we  cannot  sue  the  servant  in  court  christian,  because  he  is  a  lay 
person,  any  more  than  we  can  sue  the  fiurmer  of  a  church ;  and 
therefore  the  court  shall  have  jurisdiction. 

Fortescue.  —  It  appears  to  the  court  that  the  right  of  tithes  is  in 
question,  and  that  all  which  the  servant  did  was  in  his  masters 
right;  and  if  issue  should  be  taken  in  this  court,  the  servant  would 
have  aid  of  his  master.  Parsons  cannot  gather  their  tithes  them- 
selves, and  must,  therefore,  of  necessity  employ  servants ;  ahd  as  it 
appears  that  what  the  servant  did  in  this  case  was  in  the  right  of 
his  master,  the  right  of  tithes,  which  belongs  merely  to  court  chris- 
tian, would  be  determined  in  this  court,  if  we  were  to  proceed. 
Therefore  by  the  award  of  this  court,  upon  your  own  shewing,  sue 
in  court  christian. 


M.  29  &  SO  Eliz.    A.D.  1588.  [  1567  ] 

BaskerviUe  v.  Clarke. 
17th  October  1588,  Exchequer  Chamber. 

Upon  hearinge  of  the  matter  in  controversy  between^  Wm»  Bas^  A  ticw  en- 
kerviUe  gent,  and  Jeneho)*  his  wife,  the  queene's  mi^estie's  fermers  2i«n«r  •? 
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1800.     of  the  personage  of  ColshiU,  in  the  countie  of  Berks^  plaintifl&y  and 

BatkerviUe    ^^^  Clarke  gent,  defendant,    beinge  for  withholdinge  and  sub- 

▼•         tractinge  of  the  tithes  of  oade,  sowed  by  the  said  John  Clarke  after 

*      the  ploughe,  in  certeyne  grounds  lyinge  and  beinge  within  the 

tithes  fub-    tithable  places  of  the  parish  of  Cdshill  aforesaide,  parcell  of  a 
ticularex-    ferme  there  called  Hint  Ferme :  Forasmuch  as  it  appeareth  by 
^u2uo'   ^^'"Position  shewed  in  this  court  under  the  scale  of  the  chauncel- 
tithe  of        lour  of  Sarum^  that  all  manner  of  tithes,  oblacions  and  obvencions 
^~^J^**^  whatsoever,  belonginge  to  the  churche  of  Colshill  aforosaide  {dedmit 
one  of  the    garbarum  et  Jceni  ac  mortuarijs  vivis  duntaxat  exceptis\   have  be- 
^^1^      longed  to  the  vicar  of  the  saide  churche  for  the  tyrae  bemge;  and 
for  that  also  it  is  proved  in  this  cause  by  depositions,  that  the  vicar 
of  the  saide  churche  for  the  tyme  beinge,  hath  had  the  tithes  of 
those  groundes  where  the  saide  oade  was  sowen  for  the  most  parte  by 
the  space  of  xxie  yeares  nowe  last  past :  It  is  therefore  ordered  by 
the  courte,  that  the  saide  plaintiffs,  and  all  other  fermers  of  the  saide 
personadge,  be  from  hencefoorthe  barred  to  demaunde  or  have  any 
tithes  of  oade,growinge,renewinge  or  cominge  in  and  uppon  the  saide 
groundes,  and  that  the  tithes  of  the  saide  oade  nowe  sued  for  by  the 
saide  plaintiffs,  and  of  all  other  oade  which  at  any  tyme  or  tymes 
hereafter  shall  grow,    renew,  or  come  in  and  uppon  the  same 
groundes  shall  be  and  remayne  to  the  vicar  of  the  saide  churche 
and  his  successors,  as  in  the  righte  of  the  vicaridge  there. 


[  1568  ]  p.  33  Eliz.     A.D.  1590.     B.R. 

Green  v.  Penilden.     [Cro.  Elir.  228.] 

riLuoTcoiirt  Prohibition  for  suing  for  tithes  was  prayed ;  for  that  the  plain- 
wiU  not  tiff  had  pleaded  in  the  spiritual  court,  that  Penilden,  the  defendant, 
^^uAxo  ^^  "^^  lawful  incumbent,  but  one  Taylor;  which  plea  the  court 
plcfld  to  the  would  not  allow  the  parishioner  to  plead  to  the  right  of  the  in- 
J2Smben-  cumbency.  It  was  granted  per  curiam  /  for  he  being  the  tenant  of 
C7,  a  prohi-  the  land  may  plead  it,  else  he  would  be  twice  charged  for  his  tithes. 

bhion  lie*.  " 

S  Kcb.  SI  7.     Kendal  v.  Feann,  S.  P. 


P.  38  Eliz.    A.  D.  1596.    B.  R. 

Higham  v.  Best.    [Cro.  Eliz.  625.] 

An  endow-      TRESPASS  upon  demurrer.     The  case  was,  a  vicarage  was  en- 

tiSSrfl!**  ^^^^  ^^*  *®  ^*^  ^^*«  ^^^  P^^  ^f  *®  manor  of  (a)  D.i  and 
manor  whether  the  vicar  thereby  should  have  the  tithes  of  the  third  part 
hn^of  tt!e  ^^  ^^  demesnes,  and  of  the  freeholders  also,  was  the  question. 

(a)  The  words  of  the  endowment,  according    modocunque  prwtniiinUwm  d§  manmU  de  ^U- 
to  Owni,  were:  Volumiut  quod  vicarius,  j;c,  habebU    nnuulUilL 
t€rtmm  partem  dfdmarum  bladtrum  et  fmm  f ti t- 
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Ahd  after  argument  at  the  bar,  it  was  resolved  by  Popham  Jlhd      1596. 
Fenner  (for  the  other  justices  were  not  in  court),  that  the  vicar         ^^^ 
should  have  tithes,  as  well  of  the  freeholders  as  of  the  demesnes.         v. 
For  Fenna-  said,  that  an  endowment  is  to  be  construed  according      ^^* 
to  the  intent  of  the  parties,  which  (without  doubt)  was,  that  the  freeholders 
vicar  should  have  tithes  throughout  the  manor.     And  therefore  if  ^he^dp-  ^ 
the  queen  CTants  unto  me  conusance  of  all  pleas  within  the  manor  mesties. 
of  Z).,  I  shall  have  conusance  bf  pleas  between  the  freeholders  of  g^  c. 
the  manor.  [  1569  ] 

Popham.  —  If  the  queen  grants  me  free  warren  within  my  manor 
of  Z).  I  shall  have  it  within  my  own  demesnes  only.  For  if  other** 
wise,  the  queen  should  impose  a  charge,  upon  another  person,  which 
the  law  will  not  suffer.  So  it  is,  if  the  lord  grants  a  rent  charge 
out  of  his  manor.  But,  if  the  queen  grants  to  me  felons^  goods  or 
waifs  and  estrays  within  my  manor,  I  shall  have  them  in  the  lands 
of  the  freeholders.  For  it  is  a  liberty  due  to  the  queen,  which 
she  may  grant,  and  is  not  any  charge  to  the  subject;  for  she  hath 
it  in  every  man's  land,  and  therefore  may  grant  it  to  any  «ther.  So 
this  composition  doth  not  create  a  new  charge,  but  is  a  disposing 
of  the  ancient,  which  was  due  by  the  tenants ;  for  it  runs  through 
all  the  limits  of  the  manor,  as  well  to  the  freeholders,  as  to  the 
demesnes.  But,  if  the  lord  had  made  such  a  grant  before  the  council 
oi  Laterally  it  would  not  have  charged  his  freeholders,  but  his  own 
demesnes  only. 

And  it  was  adjudged  accordingly  for  the  vicar. 


P.  43  EUz,    A.D.  1601.     B.  R. 

Sands  v.  Drury.    [Cro.  Eliz.  814.] 

Action  sur  trover  of  twenty  loads  of  hay.     Upon  not  guilty  Tithct  ak'<« 
pleaded,  a  special  verdict  was  found,  that  this  hay  was  parcel  of  J|^g^^**" 
the  tithes  severed  from  tlie  nine  parts  appertaining  to  the  rectory  copy  of 
of  Hockley^  and  demised  and  demisable  time,  &c.  secundum  cotisuctn-  fo"Jh^ 
dinem   nianefii  de  Hackl^y;   and  that    the  prior  oi  Neucbmy  was  cannot  be 
seised  in  fee  of  the  manor  and  rectory  of  i/.,  and  in  27  i/.  8.  de-  msmor.    * 
mised  those  tithes  by  copy  to  H.  under  whom  the  defendant  claimed; 
and  afterwards  by  the  dissolution,  &c.  the  manor  and  rectory  came 
to  king  Hen*  8.,  who  conveyed  it  to  the  archbishop'of  York^  who  let 
that  rectory  to  the  plaintiff^  who  claimed  these  tithes ;  and  the  de- 
fendant under  pretence  of  that  copy  carried  them  away.    Et  sij  &c.        "^ 
The  sole  question  was,  whether  these  tithes  were  grantable  by 
copy,  &c.  ?  and  it  was  moved  for  the  plaintiff  that  they  were  not« 
First,  in  respect  to  the  nature  of  tithes,  wherein  none  could  have 
any  property  before  the  council  of  Lateran,  which  was  in  the  time 
of  king  Johns  for  before  that  time  every  one  might  have  paid  them 

Vol.  IV.  T 
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1601.  to  whom  he  pleased,  but  by  those  constitutions  they  are  annexed  td 
^^^^^  the  rectory.  It  is  then  impossible  that  there  should  be  any  custom 
V.  *to  demise  them  by  copy  irom  time,  &c.  when,  as  none  had  interest 
*r  1£;?01  ^^  ^^^  ^^^  within  time  of  memory.  Tithes  also  cannot  pass  on- 
les£f  by  deed ;  and  therefore  to  grant  them  by  copy  of  court-roll 
cannot  be  good.  There  cannot  also  any  thing  pass  by  copy  but 
that  which  is  parcel  of  the  manor:  but  it  hath  been  adjudged  that 
tithes  cannot  be  parcel  of  the  manor.  Wherefore,  &c.  And  of 
that  opinion  was  Popham^  for  the  first  and  last  reasons;  for  although 
common  and  prima  vestura  prati  may  be  granted  by  copy,  because 
they  are  parcel  of  the  manor,  yet  tithes  cannot  be  so,  because 
they  cannot  be  parcel  of  a  manor ;  for  a  manor  and  tithes  are  of 
several  natures,  although  they  be  united  in  one  man's  liand ;  and 
then  it  is  not  possible,  that  that  which  is  not  a  parcel  of  a  manor 
can  be  demised  sectaidum  consuetiuliTiem  manerii.  And  there/ore  it 
was  adjudged  in  the  time  of  queen  Mary^  in  the  case  of  the  duke 
of  &//^tt',  that  where  one  had  two  manors,  and  granted  a  copyhold 
of  the  one  manor  at  the  court  of  the  other  manor,  that  it  was  a 
void  grant ;  for  it  cannot  be  a  copyhold,  according  to  the  custom 
of  a  manor  wliereof  it  is  not  parcel.  But  Gawtfy  doubted  thereof, 
and  conceived  it  had  been  well  enough  if  it  had  been  so  used  from 
time  whereof,  &c.  But,  becau/se  on  the  verdict  it  did  not  appear 
t^hat  it  had  been  granted  by  copy  from  time  whereof,  &c.  it  was 
held,  that  there  was  not  any  title  found  for  the  defendant;  and 
therefore  adjudged  for  the  {)Iain tiff. 


M.  43  &  U  Eliz.    A.  D.  1601 .     B.  R. 

Nowell  V.  Hicks.     [2  Inst.  653.] 

A  custom  In  a  prohibition  between  Nowell  and  ^icksf  vicar  of  Edmonton  in 
inheritajice  Middlesex^  the  plaintiff  in  the  prohibition  alleged  a  custom  within 
cannot  be  the  Said  parish  of  EdmotUoUy  time  out  of  mind  to  pay  for  eveiy 
mailer  in  lamb  a  penny,  &c.  Issue  was  taken  upon  the  custom,  and  the  jury 
^"hr«w  ^^^"^'  ^^"^  before  twenty  years  List  past  time  out  of  mind  there  was 
custom  within  tlie  said  parish  such  a  custom  and  modus  decimandi ;  but  fix 
*ff*°° d*b  twenty  years  last  past^  by  reason  of  suits  and  troubles,  the  inhabit- 
a  modern  ants  of  the  Said  parish  had  paid  tithe  lambs  in  kind ;  and  in  this 
inumT-^  case  these  two  points  were  adjudged.  First,  when  a  custom  doth 
tion.  2  Ro.  create  an  inheritance,  this  caauot  be  waived  or  annulled  by  pay- 
pi.  9.  a'co.  °^®"^  ^^  other  matter  in  pais.  Secondly,  albeit  that  the  modus 
Liu.  U4b.  decimandi  had  not  been  yielded  or  paid  by  twenty  years,  yet  the 
prescription  may  be  general,  for  that  the  custom  once  estal)lishecl 
[  1571  ]  doth  continue.  As,  if  a  man  hath  a  common  of  pasture,  &c.  and 
taketh  a  lease  of  the  land,  &c.  for  many  years ;  yet,  after  the  yeeis 
ended,   he   may  prescribe  generally;   for  the  inheritance  of  the 
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common  continued:  and  if  tlie  law  should  be  odierwise,  it  were  IGOl. 

dangerous  for  the  parties  that  do  prescribe ;  for  one  year,  and  ten  "'TT'^jr" 
or  twenty  years,  is  all  one  in  judgement  of  law.     And  herewith         v. 

agree  the  books  in  ISE.  tit.  3.  Judgement  ISS^  in  a  writ  of  mesne.  •^'*^* 
lif  E.  3.  ibidem  } 55. 


Tr.  44  Eliz.     A.  D.  1602.     B.  R. 

Heale  v.  Sprat.     [2  Inst  649.] 

In  a  prohibition  between  Walter  Heale  and  John  Sprat^  the  case  Though 
was,  Walter  Heale  set  out  his  predial  tithes,    and  divided  tliem  ^JJ^'*!  ^ 
justly  from  the  nine  parts,  and  soon  after  carried  the  same  away,  in  fact  been 
Sprat  sued  for  subtraction  of  the  same  in  the  ecclesiastical  court  ^^^J^ 
Heale  pleaded  that  he  had  set  them  out  ut  stipra;  whereunto  Sp'at  wards  car- 
said,  that  presently  after  his  setting  out,  &c.  he  carried  them  away  JL  tiMToc- 
infraudem  legis.    Adjudged,  that  this  was  fraud  and  guile  within  the  cupier.such 
act  of  2  &  3  jB.  6.  albeit  he  did  jusdy  divide  the  same  within  tlie  ^fraudu- 
letter  of  this  law.     It  was  further  resolved,  that  if  the  owner  of  '<?"*  w*^"" 
the  com  before  severance  grant  the  same  to  another,  of  intent  that  of  2  & 
the  grantee  should  take  away  the  same,  to  the  end  to  defraud  the  ^  ^'^' 
parson  of  his  tithe,  this  is  fraud  and  guile  within  this  statute. 


Tr.  9Jac.    A.  D.  1611.     B.R. 

Pothill  y.  May.     [1  Bulst  171.] 

In  a  prohibition,  the  case  was  as  follows :  the  defendant  being  A^'stment* 
parson  of  Z).,   libelled  in  the  spiritual  court  for  tithes  for  silva  V^V*  ^^\ 
caduay  and  for  the  herbage  for  depasturing  geldings.     The  plaintiff  die-horses, 
there  shewed,  that  these  geldings  were  hackney  geldings,  which  he  ugjjf'"^'  j 
kept  for  his  pleasure,  and  for  himself  and  his  servants  to  ride  upon,  for  pie*, 
being  his  saddle  horses ;  and  this  plea  being  there  refused,  for  this  ^^^' 
cause  he  prayed  a  prohibition.     The  whole  couit  were  clearly  of 
opinion,  that  here  was  a  good  cause  for  a  prohibition;  for  that 
these  horses  are  not  tithable,  nor  is  any  tithe  herbage' to  be  paid 
for  them.     Otherwise  it  were,  if  they  had  been  cattle  bought  and 
fatted  to  sell  again  for  gain,  for  the  herbage  of  these  he  ought  to 
be  answerable  to  the  parson;  but  not  for  the  herbage  of  geldings  [  1572  ] 
kept  by  him,  and  used  only  for  his  pleasure.     The  whole  court 
agreed  in  this ;  and  therefore  in  tliis  case,  by  rule  of  the  court,  a 
prohibition- is  granted  (a). 


(a)  In  1  Ventr.  236.  Hale  is  reported  to  have  Qu.  Whether  tithes  are  due  for  coacli-horses 
said,  that  no  tithes  are  to  be  paid  for  saddle-  kept  merely  as  such?  Thor])e  ▼.  Sendlowes, 
honn,      {Underwood    r.    Oibbony    infra   1583.     tupra  S99,     S  Burn's  £.L.  474.) 
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^^^''  Tr.   9Jac-    A.D.  16il.    B.  R. 

^'""-  Anon.    [1  Buktr.  108.] 

Though  the  Not  A,  upon  the  stat.  of  2  &  3  £.  6.  The  parson  libds  for  tithes; 
be  in  fiieT  ^^P^^  which  the  CEse  q>pear8  to  be  as  follows :  The  parishioner, 
let  out,  y«t  who  was  to  pay  his  tithes,  sets  them  out  according  to  the  statute; 
tiOnaoa  ^^^  ^^Y  being  so  set  out,  he  would  not  suffer  the  parson  to  come 
f^^o*^  <o  and  take  them  away,  thinking  by  this  means  to  avoid  the  statute. 
The  parson  thereupon  libels  in  die  spiritual  court  for  these  tithes: 


tethembj  the  defendant  there  surmises,  that  he  did  not  hinder  him  from 

the  uiiiM  •       r 

iwy,ibtf       having  his  tithes,  but  saith,  that  he  hindered  him  from  commg  for 

""fatthm  ^^"^  ^^^  ^'^y  (^l^ich  was  the  usual  way),  but  that  he  might  have 

io  thei|HrU  come  for  them  another  way;  and  upon  this  he  applies  for  a  prohi- 

fuel  court.    bjjjQn,  which  was  granted,  upon  a  supposition,  that  here  was  no 

question  at  all  as  to  the  payment  of  tithes,  but  as  touching  the  way 

to  come  for  them.     And  upon  this  whole  matter  the  parson  prayed 

a  consultation. 

The  whole  court  were  clearly  of  opinion,  that  such  a  setting  oat 
of  tithes,  as  it  appeared  to  i)e  in  this  case,  without  sufiering  the  par- 
son to  come  and  take  them  away,  was  a  fraudulent,  and  not  a  good 
and  sufficient  setting  out  of  tithes  according  to  the  statute,  and  as 
the  statute  requires,  which  ought  to  be  fruitful  and  efiectual ;  fi>r 
he  ought  to  set  them  out,  and  also  to  suffer  the  pai'son  to  come, 
have,  and  take  them  away,  otherwise  the  mere  setting  of  them  out 
and  the  suggestion  of  the  way  are  to  no  purpose.  And  so,  withoat 
any  further  motion  or  argument,  by  the  rule  of  the  court,  a  con- 
sultation was  granted.     Quod  nota. 


ri575  ]  M.  10  Jac.    A.D.  1612.    B.  R. 

Reynolds  v.  Greene,  (a).     [2  Bulstr.  27.] 

Wood  u  ds  Note,  that  in  a  trial  at  bar  in  an  action  of  trespass,  the  question 

"SSe^buT**  *^rising  between  the  parson  and  the  vicar,  ?&  touching  tithe-wood, 

may  pan  to  and  to  whom  the  same  belonged ;  as  to  this  by  the  opinion  of  die 

uMgeun-^  whole  court,  clearly,  the  parson,  de  merojurCf  ought  to  have  die 

der  the  tithe-wood,  if  the  vicar  be  not  endowed  of  the  same,  or  claim  to 

^um'i  '  ^^y^  it  by  prescription ;  but  without  such  a  dotation  or  prescript 

mmvim  tion,  the  same  belongs  to  the  parson. 

9  Ro.  Abr.  Another  question  was  propounded  for  the  vicar,  who  entided 

^^  pl.8.  himself  unto  the  tith6«wood  by  these  words,  aUeragiwn  ei  ndnAta 

Wood  ?.  decimay  whether  these  words  will  carry  the  tithe-wood  to  him  or 

(a)  The  note  <if  .this  caae  is  longer  in  the  ori-  thing,  but  whet  the  reader  would  have  been  pro- 

gioal ;  but,  I  trust,  it  is  sufficiently  full  as  here  voked  to  meet  with,  but  tautology  and  nonscoie^ 

stated,  and  clearly  conveys  the  opinion  of  the  The  same  remark  applies  to  the  caae  of /VtUtT* 

«ottrt.     I  am  not  aware  (hat  I  have  omitted  any  May,  supra  1571. 
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not.  As  to  this,  the  exposition  and  true  definition  of  the  word  IGlH* 
^  aUeragium**  is  considerable,  and  to  whom  this  is  due.  jilteragium^  lUunoidi 
as  was  observed,  is  that  which  is  due  to  be  served  at  the  altar.  t. 

Fleming  C.  J, — There  is  a  usage  here  laid  in  the  vicar  to  have     ^"^•. 
the  tithe-wood  by  reason  of  these  words,  aUeragia  et  mimdcB  decinue  Greciw 
the  which  the  vicar  can  no  ways  have  but  by  prescription,  or  such  h^is5^.  * 
a  usage ;  and  so  the  same  may  pass  by  these  words  aUeragia  et  &  Liu. 
mnutce  decinuSy  and  the  usage  had  accordingly.     Also,  sheaves  of  s,p, 
com  have  passed  by  usage  to  the  vicar  by  the  words  aUeragia  et 
minutce  decinue^  and  so  it  was  adjudged  in  the  court  of  Exchequer. 

The  Judges  all  agreed  in  this,  diat  by  these  words,  alteragia  et 
minuia  dectnue^  by  usage,  tithe-wood  may  well  pass,  and  so  hath 
the  opinion  of  all  the  civilians  been. 


P.14Jac.    A.D.  1616.    B.  R.  [1574] 

Buck  V.  Win.     [1  Ro.  Rep.  354..] 

Bucj:  sued  Witt  in  the  spiritual  court  for  tithes,  and  now  Trot^  Lwwi  gmn- 
man  prays  a  prohibition  upon  the  clause  in  2  &  3  £.  6.  respecting  ms,  if  not 
barren  land,  suggesting  that  the  land  for  which  the  tithes  were  de-  barren  of 
manded  was  lately  gained  from  the  sea,  viz.  the  Severn^  at  the  tun^itnot 
costs  of  the  tenant ;  that  it  was  before  merely  barren  land,  and  ^'^^  ^^ 
that  no  grass  grew  upon  it,  and  therefore  he  submitted,  that  it  statute  of 
was  barren  land  within  the  statute,  and  not  tithable  within  the  sftsip.6. 
tune  lumted  by  the  statute.  166.  &C. 

Bridgeman. — The  land  in  question  is  very  good  land,  and  bears 
com  without  any  charge  in  the  manurance. 

Ccke. — It  was  holden  in  Farrington^s  case,  that  if  a  man  stocks  up 
a  wood  and  converts  it  into  arable  land,  that  this  is  not  barren 
within  the  meaning  of  the  statute,  because  theland  of  its  own  nature 
is  not  barren.  This  was  agreed  to  by  Dodderidge,  who  said,  that 
if  a  man  has  a  salt  marsh,  which  has  used  to  be  overflowed  by  the 
sea,  and  he  makes  a  fence  against  the  sea,  and  lays  it  down  in 
meadow ;  this  is  not  barren  land,  but  tithes  shall  be  paid  of  it,  for 
of  its  own  nature  it  is  not  barren.  To  which  Coke  assented,  and 
said,  that  such  land  only  shall  be  said  to  be  barren  as  is  barren  of 
its  own  nature,  and  made  arable  by  labour,  (a) 

By  Coke,  Dodderidge^  and  Haughton,  the  land  in  the  case  at  bar 
is  not  barren  of  its  own  nature ;  for  that  land  is  not  barren  which 
can  bear  com  without  costs,  as  this  does,  and  therefore  tithes  ought 
to  be  paid  for  it. 

Trolman.-^But  in  this  case  the  party  has  been  at  great  costs  in 

(a)  Or,  as  it  seems  better  stated  in  Bulttrode*s    very  great  costs  in  the  extraordinary  manurii^  of 
Report,  **  Barren  ground,  by  this  statute,  is  such    it." 
ground  as  will  not  bear  corn  of  itself  without  • 
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1616.  raising  a  mound  to  make  this  good  land  by  the  excliwoiii  of  the 
sea,  and  the  statute  was  made  for  the  enoounigement  of  good 
husbandry. 

By  the  Court. — That  is  all  one,  where  the  land  of  its  own  nature 
is  not  barren. 

The  prohibition  was  accordingly  refused,  (a) 


Huck 

V. 

WiU, 


£  1575  ]  M.  16  Jac.     A.  D.  1618.     B.  R. 

Moore  v.  Bullock.     [Cro.  Jac.  501.] 

A  '"T.K®  Phohibition  ;  the  surmise  was,  that  the  abbot  of  Beauchiefr,  in 
tion  that  an  tlie  county  of  Derby ^  was  seised  in  fee  of  the  rectory  of  Norton, 
•dwdin^ee  ^^*'^'^  ^^  appropriated  to  the  said  abbey  time  whereof  &c.  and 
of  a  certain  was  seised  in  fee  of  a  close  called  the  Meadow  Close j  in  Greenston,  in 
todtthe**  the  parish  of  Norton  y  u^^d  held  the  said  close,  and  took  the  profits 
pronto  thereof  in  lieu  of  all  tithes  of  hay  within  the  said  hamlet  oi  Green- 
lieu  of  Uie  ^^^^  *  ^^  defendant  pleaded,  that  the  abbot  was  seised  in  fee  of  that 
tithes  of  close  as  parcel  of  such  a  farm,  and  traversed  that  he  bad  il,  and 
ficfcnt  '  ^^^  ^^  profits  thereof  in  lieu  of  the  tithes  of  bay  in  the  ^aid  ham- 
without  ]et ;  and  issue  beinir  joined  thereon,  it  was  found  for  the  plaintiff. 

saying  that     ^  i.  r»     ^  ii  • 

it  was  given  It  was  now  moved  m  arrest  of  judgement,  that  the  sannise  was  not 
^"'riir™^*  good ;  for  he  shewing  that  he  was  seised  in  fee,  that  is  as  parcel 
recompence  of  the  glebe,  and  it  cannot  be  in  recompence  of  the  tithes :  but  it 
of  (he  tithes,  Qy^^x,  to  have  been  shewn,  that  it  was  given  in  ancient  time  in  re- 
compence of  the  tithes,  or  that  he  and  his  predecessors  time  where- 
of, &c.  have  had  the  occupation  of  that  close,  and  the  profits  there- 
of in  lieu  of  tithes ;  and  not  that  he  was  seised,  which  shall  be  in- 
tended as  parcel  of  the  glebe.     Sed  non  allocatur  /  for  it  Ls  a  better 
form  to  say,  that  he  was  seised  in  fee ;  for  it  is  so  Micieot,  that  it 
cannot  be  shewn  when  or  by  whom  it  was  given  :  but  having  had 
it  always  in  lieu  of  titlies,  it  is  good  enough,  and  shall  be  intended 
to  be  given  before  time  whereof,  &c.  in  recompence  of  the  tithes ; 
and  that  in  regard  of  that  land  the  discharge  of  those  tithes  had  its 
beginning:    wherefore  it   was    adjudged  for  the   plaintiff.      Vid. 
Supra  200.    g  Ed.  4..  14.  Co.  2  Rep.  fol.  4.4..  Pigot  and  Heme's  cause;  and  the 
•  Supra       case  oiSomerton  v.  Dr.  Cotton* ,  cited  in  Austen  v.  Pigoti\  where  Mch 
t  Supra       *  prescription  was  held  to  be  good. 

[1576]  M.  10  Car.     A.D.  16«4.     B.R. 

Taylor  v.  Wymond.    [Maynartfs  MSS.  Reports,  139.] 

If  a  parson       A  VICAR  libelled  in  the  spiritual  court  for  tithes  ;  the  parishioners 
Sth^^m        pleaded  there  a  Tnodus  den'maiidij  and  the  plaintiff  confessed  it, 

{h)  See  Sheringlon  v.  Fleet  wood ^   suma  189.     ^veUv.  Terry  f  S23.,  Uld  Jonet  Ji.  Le  I^ffidf  miprt 
m,  (h),  where  the  cases  are  collected ;  also  Siock-     1336. 
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and  prayed  tithed  according  to  the  modiis.     Upon  motion  a  pro-      1634. 
hibition  was  granted  j!?^ /c^.  cur.;  for  the  vicar  ought  to  have  li-      ^        ' 
belled  for  the  modus^  not  for  the  tithes  in  specie.     But  upon  the         v. 
vicar  consenting  to  accept  the  modus  without  costs,  the  rule  for    '''^^**^* 
the  prohibition  was  discharged,  which  the  court  would  not  do  but  kind  in  the 
upon  those  terms,  because  his  suit  was  wrong.  court!*  and 

a  modus  be  there  pl(»ded,  which  he  confesses  be  oannot  proceed  for,  lie  ought  to  have  sued  for  the 
modw. 


H.    19  &  20  Cai\  IL    A.  D.  1(368. 

Croucher  v.  Collins.     [Saund.  14-1.  B.  R.] 

Prohibition. — The  plaintiff  declared,  that  from  time  whereof,  A  plaintiff 

&c.  there  had  been  a  rectory  impropriate  and  a  vicar  within  the  uon  declar- 

\iQ^Th)i  of  Cerhampton  m  the  coxmty  oiSouthamptori ;  and  that  from  ©dupona 

time  whereof  &c.  there  had  been  a  great  quantity  of  arable  land,  to  be  dis. 

amountinfif   to  four    hundred   acres  and   more,  within  the   same  ciiargedof 

°  the  payment 

parish ;  and  that  husbandry  had  been  much  used  there,  and  the  of  tithe  of 
greater  part  of  the  land  there  had  been  sown  with  grain  in  every  ^^^^"^^ 
year;  and  that  the  corn  there  growing  could  not  be  preserved  as  fence  to 
without  fencing  the  lands  where  it  grows ;  and '  that  the  tithes  of  ^^^*^ 
corn  so  fenced  had  been  always  paid  to  the  impropriator  of  the  parson 
rectory  of  the  same  parish.     And  the  plaintiff  further  shewed,  that  ^^.  ^^ 
within  the  parish  there  is  a  custom  for  underwood,  that  if  any  disallowed, 
person  cut  his  underwood,  and  use  the  same  for  fencing  the  com,  averred  that 
the  tithes  whereof  are  paid  to  the  rector,  and  not  sold  or  otherwise  ♦|'«  «>™  ^ 
disposed  of,  whereby  tlie  dthes  are  preserved ;  in  that  case  the  the  under, 
underwood  so  used  hath  been  discharged  from  the  payment  of  tithes  T^!^  ^** 
to  the  said  rector.      And  the  plaintiff  further  shewed,  tliat  he  coi^. 
himself  cut  down  underwood  within  the  same  parish  ;  and  that  all  2Keb.si9. 
such  wood,  without  any  sale  or  any  other  profit  made  thereof,  was 
used  and  applied  in  and  towards  the  making  and  repairing  of 
hedges,  inclosing  one  hundred  acres  of  arable  land  sown  with  corn 
for  the  preservation  of  the  corn  there  growing,  and  was  not  other-  [  1577  ] 
wise  disposed  of.     Yet  the  said  defendant,  being  impropriator  of 
the  said  rectory  of  Cerhampton^  had  sued  the  plaintiff  in  the  spiritual 
court  for  the  tithes  of  the  wood  so  by  the  plaintiff  cut  and  used, 
in  and  towards  the  fencing  of  the  corn,  whereof  the  defendant  had 
the  tithes,  and  endeavoured  to  condemn  the  plaintiff  there  to  pay  the 
treble  value  of  the  tithe  of  the  said  wood  so  used.     And  although 
the  plaintiff  had  delivered  unto  the  defendant  a  writ  of  prohibition 
to  stay  the  suit  in  the  spiritual  court,  yet  he  proceeded  afterwards, 
notwithstanding  the  said  writ,  in  contempt  of  the  king,  and  to  the 
damage  of  the  plaintiff,  &c. 

T  i 
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1668.  The  defendant,  as  to  the  contempt  in  suing  in  the  ^iritaal  court 

^'^^^^^^cJier     ^'^^  ^®  ^"^  ^  pnAibition  delivered  to  him,  pleaded  not  guilQr ; 
V.         but  for  havinir  a  consultation  he  demurred  to  the  declaration. 

And  it  was  argued  by  Jones  for  die  defendant,  that  the  custom 
was  void  and  unreasonable,  because  it  is  not  said  that  the  com, 
which  was  inclosed  with  the  wood  cut  by  the  plaintiff,  was  his  oi^n 
com.  And  it  would  be  unreasonable  that  the  rector  should  not 
have  tithes  of  the  wood,  if  it  were  used  for  the  inclosure  of  other 
than  his  own  com ;  for  in  that  case,  one  who  has  three  hundred 
acres  or  more  of  wood,  may  cut  it  down  and  give  it  all  to  whom 
he  pleases  to  inclose  their  com,  and  by  that  means  the  rector  would 
be  defrauded  of  his  tithes  of  wood,  which  would  be  a  great  preju- 
dice to  him,  and  therefore  he  concluded  that  the  prescription  was 
void  and  unreasonable. 

For  the  plaintiff  it  was  argued,  that  this  prescription  was  ^ood 
enough ;  for  in  East  and  Harding's  case,  Cro*  EUz.  499.,  it  is  said, 
that  if  one  cut  wood  for  fencing  his  own  com,  he  shall  not  pay 
tithes  for  it;  and  so  it  is  said  in  the  parson  of  MildenhalTs  case, 
Moor  683.  And  The  Doctor  and  Student^  in  the  last  chapter,  c.  5. 299. 
snys,  that  a  county  may  prescribe  in  a  non  dccimando  for  a  thing 
certain,  if  the  parson  has  other  sufficient  maintenance.  And  in 
Supra2i7.  ^2 EUz.  Cro.  EUz.  736.,  Austin  v.  Pigotfs  case,  and  Cro.  Jac.  581. 
itopnii575.  Moore  V.  Btdlocky  prescription  that  the  parson  had  such  land  in  lieu 
Supra  900«  of  tithes  is  adjudged  a  good  modus;  and  Pigot  and  Hermes  case, 
Supn  167.  cited  in  the  bishop  of  Winchester's  case,  the  lord  of  a  manor  paid 
to  the  parson  61.  a  year,  and  for  it  had  a  tenth  part  of  the  com; 
this  is  a  good  prescription.  AH  which  cases  prove,  that  if  the 
parson  has  a  recompence,  it  is  immaterial  whether  the  party,  who 
derives  the  benefit  by  the  non  decimdhdOy  pays  towards  it  or  not. 
And  in  the  case  at  bar,  it  was  all  one  to  the  rector,  whether  the 
[  1578  ]  corn  was  the  plaintiff's  own  corn,  or  any  other  person's,  so  long  as 
he  had  the  tithe  of  it;  for  the  rector  has  no  loss  by  it.  Then  the 
plaintiff  has  no  more,  but  rather  less  benefit,  by  giving  his  wood  to 
his  neighbours  to  inclose  his  corn,  than  if  he  had  inclosed  his  own 
com  therewith  :  but  if  he  had  sold  the  wood  or  made  any  benefit 
thereof,  it  would  be  reasonable  that  he  i^ould  pay  tithe  for  it ;  but 
it  is  expressly  averred  to  the  contrary.  And  so  the  plaintiff  has 
not  any  benefit,  nor  the  defendant  any  loss,  from  the  giving  of  the 
wood  to  inclose  the  corn,  of  which  the  defendant  has  the  tithes. 
And  if  the  plaintiff  had  used  the  wood  towards  repairing  the  fences 
of  his  own  com,  it  is  clear  that  it  would  have  been  a  good  pre- 
scription. And  this  case  does  not  differ  in  effect  from  it,  for  the 
defendant  has  the  same  benefit  as  he  would  h.^.ve  had  if  the  corn 
had  been  the  plaintiff's  own  corn ;  wherefore  it  was  prayed,  lliat 
the  prohibition  should  staricl. 


CASES.  1578 

But  the  whole  court,  without  any  r^ard  thereto,  adjudged  the      1668. 
prescription  bad,  and  that  the  plaintiff  could  not  give  hfa  wood  to    "^^ 
any  other  person  to  inclose  com  without  paying  tithes  for  it.    And         v. 
it  was  so  adjudged,  and  a  consultation  awarded :  quod  nota.    Wylde 
Serjeant  and  Saunders  of  counsel  with  the  plaintiff. 

Note,  that  Wylde  told  me  afterwards,  that  it  was  a  case  that  de- 
served greater  consideration  than  the  court  gave  it ;  and  that  he  did 
not  think  the  court  would  have  given  judgement  so  suddenly. 


CoOms, 


p.  21  Car.  II.    A.D.  I67O.     B.  R. 

Mr,  Justice  Mor'etonh  Case,     [1  Ventr.  30.] 

Mr.  J.  Moreton  brought  debt  as  executor,  upon  the  2  &  3  £.  6.,  An  eiecu- 
for  not  setting  forth  tithes  due  to  the  testator.     Upon  nil  debet  briM*debt 
pleaded,  and  a  verdict  for  him,  it  was  moved  in  arrest  of  judge-  "P*»  *  *  * 
ment,  that  this  being  a  forfeiture  given  by  the  statute  for  a  tort  done  luit  wtting 
to  the  testator,  the  action  could  not  be  brought  by  the  executor.  ^?^  ^**^ 
To  which  it  was  answered,  that  this  action  was  maintainable  within  testetor. 
the  equity  of  the  statute  of  the  4th  of  ^.  3.  which  gives  the  executor  L^*  ^^* 
trespass  d^  bonis  asportatis  in  vita  testatoris.     So,  an  ejectione^firm€e  2  Keb.502. 
lies    upon  an  ejectment   done  to  the   testator;    and  trover  and  fadLss 
conversion,  where  the  conversion  was  in  the  time  of  the  *  testator.  S.P.  SurT. 
1  Cro,  297.  adjudged  {a\  that  an  executor  may  bring  an  action  ^p^  ^^* 
upon  the  case  against  the  sheriff  for  an  escape,  upon  mesne  pro-  *[1579] 
cess,  suffered  in  his  testator's  lifetime.     And  the  court  were  clearly 
of  opinion  for  the  plaintiff,  and  said  it  had  been  formerly  resolved 
so  in  the  Exchequer  Chamber,  {p) 


M.  25  Car.  II.    A.D.  1673.     B.  R. 

Fossett  V.  Franklin.     [Sir  Tho.  Raym.  225.] 

The  lands  were  parcel  of  the  possessions  of  the  prior  o(  St.  John  Lands  for- 
of  Jerusalem^  and  came  to  the  crown  by  32  H.  8.  cap.  24.,  and  were  3^*^ 
parcel  of  St.  John*s  wood  in  the  parish  of  Marybone  and  Hamp-  •wrfom  of 
^tcad;  and  whether  they  are  discharged  from  payment  of  tithes  by  Sl  JSS^"' 
32  H.  8.  cap.  24.  was  the  question  upon  a  trial  at  bar,  and  a  spe-  ^J^^^^^^ 
cial  verdict  found  thereupon.     But  it  seemed  to  Hale  Chief  Justice,  ^^^^ 
that  they  shall  not  pay  tithes,  by  reason  of  the  word  (privil^es).  *^  P*y- 
And  in  Whitty  v.  Weston  f,  Bridgman  32.  Latch.  89.  Godbolt  392.  l^f 

t  Supra  410.  217.  S.C. 


(a)  It  does  not  appear  to  have  been  adjudged,  but  not  against  them  ;  which  the  court  agreed, 
for  Croke  ends  with  an  atgomatur,  and  EoUe  with  And  per  Keeling,  This  is  a  duty  trebled  by  the 
a  dubUfUur.  statute,  and  not  a  bare  penalty.     Vide  A'eUe*9 

(b)  Twysden  J.  said.  The  constant  dilTcrcnce  report  of  this  case, 
bath  been  in  actions  by  executors,  wliich  lie  well, 
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1673.  pL  478.    die  court  w^re   divided.      Bui  2  Cro.  57.     Moor  91S. 

Foueu  P^'  1291.*     Comwallis  y,Spurling^  in  debt  upon  2  Ed,  6^  judge* 

Y.  ment  was  given  that  the  lands  are  dthable ;  and  so  in  a  prohibi- 

•^r*^***  tion,  2  BraamUm  8.  20.f     Urrey  y.Boroer,  adjomaiur.     But  Dyer 

224.  277  b.  pL  60.  is,  that  they  are  not  tithable.     And  judgement  was 

1^^^  afterwards  given  for  the  defendant ;  and  resolved  the  lands  are 

not  tithable. 


H.  SWil.III.    A.  D.  1695.     B.R. 

Gale  V.  Ewer.     [1  Com.  Rqa.  22.] 

Turning  A  PROHIBITION  was  moved  for  to  the  consistory  court  of  Zon- 

don,  where  Ewer,  the  rector  of  IngaiesUme,  libelled  for  refusing 


to  10 


^  M^    to  set  out  tithes,  or  if  they  were  set  out,  such  setting  out  or  sever- 
anee,  attd     ancef  was  in  the  absence  of,  and  without  giving  notice  to  the  rector; 
*^V^^  and  also,  that  the  plaintiff  after  severance,  without  notice  to  the 
rector,  took  the  nine  parts,   and  turned  his  cattle  into  the  mea- 
dows where  the  tithes  were,  which  destroyed  and  consumed  the 
tithes :  and  upon  a  su^estion,  that  by  the  statute  2  Ed,  6.  cap.  IS. 
}[1580  J  a11  the  king's  subjects  ought  justly  to  set  out  their  tithes,  8lc^  and 
that  the  plaintiff  had  separated  them  from  the  other  nine  parts ; 
and  whereas  the  exposition  of  all  statutes  belongeth  to  the  temporal 
judges ;  and  whereas  tithes  divided  from  the  nine  parts  are  lay 
chattels,  and  a  suit  for  trespass,  lac.  is  merely  temporal,  this  motion 
was  made. 

And,  first,  it  was  urged,  that  the  spiritual  court  ought  not  to 
proceed  for  refusing  to  set  out  tithes,  but  for  the  subtraction  of  them 
only :  for  by  the  statute  2  Ed*  6.  c.  IS.  it  is  enacted,  that  if  any 
person  do  subtract  or  withdraw  any  manner  of  tithes,  8cc  the 
party  so  subtracting  or  withdrawing  the  same  may  or  shall  be 
convented  or  sued  in  the  king's  ecclesiastical  court,  &c  And  the 
clause  which  gives  the  suit  in  the  spiritual  court  for  the  doable 
value  says,  if  any  person  carry  away  his  com  before  the  tithe  there- 
of set  forth,  &c.;  so  that  the  suit  in  the  spiritual  court  ought  to  be 
for  the  subtraction  only,  and  not  for  refusing  to  set  the  tithe  out : 
the  clause  which  provides,  that  all  the  king's  subjects  shall  duly  set 
out  their  tithes,  gives  the  penalty  of  treble  value,  but  the  remedy 
is  by  action  of  debt  in  the  temporal  courts.  This  clause  for  the 
setting  out  of  tithes  is  introductive  of  a  new  law,  as  appears  by 
2  Inst  649. ;  and,  by  consequence,  the  expositon  thereof  appertaio- 
eth  to  the  temporal  courts,  which  ought  to  judge  whether  the  tithes 
were  duly  and  without  fraud  severed  and  divided ;  for  the  manner 
of  tithing  ought  not  to  be  governed  by  the  canon  or  civil  law. 

A  prohibition  was  granted  Trin.  1  JF.SfM.,  upon  a  suggestion 
that  tithes  were  set  out.    2  Fcni.  48.     But  in  the  present  case  the 

15 
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court  did  not  incline  to  do  so ;  for  the  clause  which  gives  double      1695. 
value  for  canrymg  away  corn,  &c.  before  tithes  set  out,  gives  the        ^ofe" 
spiritual  court  cognizance  for  refusing  to  set  out  tithes.     2  RolL         ▼. 
y^br.  299.  /.  15.  ^"^• 

Secondly,  It  was  urged,  that  the  spiritual  court  ought  not  to  it  b  not 
proceed  for  the  setting  out  of  tithes  without  notice  given  to  the  by^eooL- 
rector :  for  althouirh  the  ecclesiastical  law  requires  notice  to  the  ™**'*  ^^,  ^ 
parson  when  the  tithes  are  severed,  yet  the  common  law  requires  of  Uwtet- 
no  such  thing;  as  Hutton  saith  it  hath  been  adjudged,  Noy.  19.  ^^®'*'*^ 
The  statute  2  Ed.  6.  c.  13.  says  onlyj  it  shall  be  lawful  for  every  [  1581  ] 
party  to  whom  any  of  the  said  tithes  ought  to  be  paid,  &c.  to  view 
and  see  the  said  tithes  to  be  justly  and  truly  set  forth,  and  the  same 
quietly  to  take  and  carry  away,  &c. ;  and  although  it  be  that  as  to 
the  taking  and  carrying  this  statute  is  declaratory,  yet  as  to  the 
view,  it  is  introductory  of  a  new  law ;    as  it  appears  2  Inst.  650. 
And  the  penning  of  this  act  is,  that  it  shall  be  lawful  to  view,  8cc. 
which  shews  the  intent  of  the  legislature  was  not  that  the  parishion- 
ers should  give  notice  thereof;  and  that  no  notice  is  necessary,  hath 
been  oftentimes  adjudged :  thus  13  Car.  1.  between  Chase  and  WarCf 
in  this  court,  and  afterwards  affirmed  in  error.     Style  34*2.  1  Rol. 
Abr.  643.  /.  30.     So  also  Trin.  iW.^M.  2  Vent.  48. 

And  of  the  same  opinion  ^as  the  court  in  the  present  case;  and 
a  prohibition  was  granted  as  to  the  suit  for  not  giving  notice  of 
setting  out  the  tithe.  It  was  urged  on  the  other  side»  that  this 
matter  ought  to  have  been  pleaded  in  the  spiritual  court.  But 
Holt  C.  J.  answered  to  that,  there  was  no  necessity  that  it  should 
be  so  pleaded ;  forasmuch  as  it  appears  upon  the  face  of  the  libel, 
that  the  suit  was  for  setting  out  tithes  without  giring  notice.  It 
would  have  been  otherwise  if  the  suit  had  been  for  refusing  to  set 
out  tithes.  The  plea,  that  the  tithes  were  severed,  is  no  good  cause 
for  a  prohibition,  unless  they  refuse  that  plea  for  want  of  notice 
given  of  the  severance.  But  Holt  C.J.  thought  the  turning  of 
cattle  into  the  tithe  made  it  a  fraudulent  severance,  and  that  a  suit 
might  be  maintained  for  it  in  the  spiritual  court. 


Tr.  11  Ann.     A.D.  1713.     Scac. 

Nicholas  V.  Elliott.    [Dod's  MSS.] 

Upon  a  case  stated  and  argued,  Ctcr.  resolved,  that  fish  in  a  pond  ^^ 

caught  and  sold,  are  not  tithable  sans  customcf  as  deer  in  a  park,  Oecc  sm. 

rabbits  in  an  inclosed  warren,  for  they  are  wild  in  their  nature^  and  5^^',i^* 

quasi  in  the  reality,  for  they  go  to  tlie  heir.    Hetley  147.    Litt.  311.  Mr.  Cme'm 

1  Eo.  Abr.  655^  6.  March  26.     Hughes  A  6S9.  f!f?'i55. 

'2  £qu.  Ca.  Abr^  7S4. 


1582  CASES. 

^^^^-  H.  2  Geo.  I.    A. D.  1715.    Scac. 

Underwood  Underwood  V.  Gibbon.    [Bunb.3.] 

g  ^  Resolved  by  Bun/f  Pricey  and  Mountague^  barons,  that  the  dthes 

1  Wood's  for  depasturing  unprofitable  cattle  ought  to  be  paid  by  the  occu- 
^^jjj^^  pier  of  the  ground,  and  not  the  agistor  {a) ;  and  by  Lord  C.  B. 
Utbe  it  |My-  Bwy^  and  Price^  contra  McurUague^  that  saddle-horses  shall  pay 
occu^,  no  tithes  {b\  any  more  than  cattle  for  the  plough  and  pail,  or  cattle 
n^  t^  killed  for  the  use  of  a  man's  own  &mily,  in  respect  of  the  profit 
iwdMne is  ^^  Otherwise  accrues  to  the  parson  from  these. 

due  for  saddle-lionet,  profitable,  or  cattle  killed  for  domestic  uiea. 


H.  12  Geo.  I.    A.  D.  1725. 

Geale  v.Wyntour.    [Bunb.  21 1.] 

^ejiofm         Bill  for  tithes  as  vicar  of  Bishop*s  Lydiatt^  in  the  county  of 

indict  to  Somerset,  sets  forth  a  former  bill  in  this  court  in  1717,  and  a  decree 

•J^^  in  1718,  for  these  tithes,  after  issue  to  try  moduses,  and  verdict  for 

allowed  to  the  plaintiff. 

^HJ'  The  defendant  pleads,  that  in  Trinity  Term  1721,  he  preferred 

kind.  hi$  bill  in  the  court  of  Chancery  to  establish  the  moduseSj  which 

JJ^g^'  ^ere  thereupon  decreed  to  be  established ;  and  he  pleads  the  same 

s^WoojTs  verdict  and  decree  in  bar  of  the  plaintiff's  now  denumd ;  and  the 
plea  was  allowed  per  totam  curiam. 


Deer,  lOS, 


P,  90  Geo.  XL    A,D.  1747*    Cane. 

Carte  v.  BalL    [I  Ves.  3.     Reg.  Lib.  1746.  A.  fix  7040 

S.C.  The  bill  was  brought  by  the  plaintiff  as  administrator  of  his 

sAUkM96.  brother,  late  vicar  of  if.,  for  arrears  of  tithes  in  kind,  due  during 

leported,  the  vicar's  incumbency.     The  defence  made  was,  that  the  vicar  was 

^^j^'  never  endowed,  and  Aat  there  was  a  yearly  composition  by  way  of 

fidliu^  in  a  modus  of  175.  in  lieu  of  all  manner  of  tithes,  which  the  defendant 

S^es^  Attempted  to  prove   by  receipts  of  former  vicars,   and   evidence 

kind,  and  that  tithes  in  kind  were  not  paid  within  the  memory  of  man.    The 

being  set  plaintiff  was  obliged  to  prove  the  endowment,*  as  his  brother  was 

*»P»  ^[^  only  vicar  and  not  rector,  which  he  offered  to  do^  by  producing  a 

in  itsn».  gnmt,  in  the  year  1209,  by  the  abbot  and  convent  oX  Lyra  in  jNot- 

^^^^  fMtndy  to  the  vicar  of  this  parish,  as  evidence  of  endowment  of  all 

pleaded,  manner  of  tithes ;  but  it  was  not  suffered  to  be  read,  as  it  was  not 

^  ^'eT  shewn  to  have  come  out  of  that  monastery.     The  plaintiff  next 

rccorerin  produced  three  terriers,  the  first  of  which  was  in  16S6;  the  read- 


Co)  Fisher  v.  Leamany  supra  626.     Kirshaw  v.  Itks,  supra  859. 
[b)  rothiU  V.  J^,  supra  1572. 
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ingof  whicli  was  allowed  as  being  evidence,  though  not  conclusive:      17 4*7. 
it  never  was  disputed  in  the  Exchequer ;  and  even  the  parson's 
books  have  been  read.  v. 

hord  Chancellor.  —  This  is  a  very  unusual  demand.  The  question       ^^^"^ 
is,  if  the  plaintiff  has  shewn  an  original  right  in  the  vicar  to  the  that  wit  the 
payment  of  tithes  in  kind,  and  if  the  modu&  be  a  sufficient  bar  JJ^j^sneh 
thereto.   The  modus^  as  stated  by  the  answer,  is  not  sufficiently  laid  moc/vs. 
even  in  point  of  law,  nor  is  it  sufficiently  proved.    The  first  objec- 
tion thereto  is,  that  no  time  of  payment  is  shewn :  that  was  formerly 
necessary,  in  the  Exchequer ;  but  that  court  has  since  very  justly 
departed  from  that  rule ;  however,  the  saying  that  it  was  to  be  paid 
yearly  is  too  uncertain.     But  the  principal  ground  of  the  insuffi- 
ciency of  the  modus  is,  that  it  is  not  said  by  whom  to  be  paid ; 
which  is  necessary  in  order  to  shew  against  whom  the  parson  has 
remedy  for  that  customary  payment.  Richards  v.  Evansj  and  Mitchel  8up»  80«. 
V.  Nedl.    (2  Ves.  679.)     Then  considering  it  upon  the  evidence, 
there  is  no  proof  of  an  entire  modus  of  17^.,  but  only  that  it  was 
paid  separately  and  by  contribution ;  nor  do  the  receipts  import  a 
modus.     But  as  to  the  plaindfTs  demand,  this  case  stands  in  a 
different  light :  here  is  no  evidence  of  payment  of  tithes  in  kind, 
which  is  more  material  in  the  case  of  a  vicar  than  of  a  rector, -wiio 
is  of  common  right  entitled  to  tithes,  and  non-payment  cannot  be 
alleged  by  prescription  against  him ;  but  a  vicar  being  entitled  to 
tithes  in  kind  against  common  right,  must  shew  an  endowment 
either  actual  or  by  collateral  evidence  of  such  usage,  of  which  ^ 

there  is  none  here.  The  usage  of  this  parish  ^  shews  there  must 
have  been  some  subsequent  endowment;  but  as  the  original  thereof 
cannot  be  read,  the  court.must  take  it  on  the  evidence  produced, 
which  does  not  prove  that  tithes  in  kind  were  ever  paid,  for  the 
terriers  are  dark  and  do  not  import  such  payment ;  and  I  much 
•question  whether  there  is  any  instance  of  a  decree  for  such  pay- 
ment where  there  is  no  evidence  of  it,  though  there  might  be  in 
the  case  of  a  rector ;  therefore,  though  the  modus  is  insufficient, 
there  is  sufficient  in  the  defendant's  answer  to  entitle  him  to  object 
to  the  plaintiff's  right,  which  he  not  having  proved,  he  cannot 
have  a  decree;  nor  yet  should  his  bill  be  dismissed,  but  some  other 
way  of  relief  be  found.  Let  an  issue  be  directed  to  try  whether 
the  vicar  was  in  his  life  entitled  to  the  payment  of  tithes  in  kind. 

The  plaintiff  had  time  and  opportunity  given  him  to  establish 
this  ancient  endowment,  and  to  examine  it  by  commission,  which 
was  not, executed.  The  jury  found,  that  the  vicar  in  his  life  was  not 
entitled  to  those  tithes  in  kind ;  and  the  bill  was,  Jidy  17th,  1749, 
dismissed  with  costs  at  law,  but  not  in  this  court. 

But  Lord  Chancellor  then  «aid,  that  as  to  the  modus  which  is 
admitted  by  the  answer,  the  plaintiff  is  entitled  to  the  arrears 


▼. 
MaU, 
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1747*  thereof  duriDg  his  brother's  life,  notwithstanding  the  objection 
'"■^~"  taken  by  the  defendant,  that  the  bill  was  barely  for  tithes  in  kind;  and 
the  plaintiff  himself  uisisted  that  the  modus  was  not  good.  An  issue 
could  not  properly  be  directed  on  Uie  modusy  because  tliat  would  be 
admitting  some  kind  of  endowment  or  other,  and  excluding  the 
other  point ;  such  an  issue,  therefore,  was  directed  as  would  take 
in  both.  It  often  happens,  both  in  the  ecclesiaatical  court  and  the 
court  of  Exchequer,  that  on  the  dismissing  a  bill  brought  barely 
for  tithes  in  kind,  the  plaintiff  may  yet  have  a  decree  for  a  modus 
admitted  by  the  defendant's  answer ;  and  it  is  the  same  in  this 
awrt,  since  it  is  a  good  modus  in  its  nature,  and  only  imperfectly 
aet  forth  in  the  answer,  in  not  alleging  that  it  was  payable  by  the 
occupiers  of  the  land,  though  there  might  be  more  in  it  if  it  was 
not  good  in  its  nature. 


A.D.  1756.    InCh.     . 

[Reg.  Lib.  B.  1755,  fo.  93,  94.  337.  532.]  • 

Sir  Humphrey  Moneuxj  Bart,  and  Dame  Elizabeth  his  wife,  late 
Elizabeth  Jones^  widow  and  executrix  of  Charles  Jones  deceased, 
v.  John  Archer  Shish^  and  others.     [MS.] 

Length  of  The  bill  stated,  that  the  parish  of  JVaUham^  alias  fValtham  Holy 
itoe^l^uf.  C^^^i  ^^  ^c  couuty  of  Essex,  contained  four  hamlets,  viz.  Taam^ 
fident  5i^,   Upshire^  Holyjield^  and  Sewardstone;  and  that  Charles  Jones 

reftiMan'     ^*s  entided  for  life  to  the  trust  of  one  moiety  of  the  great  and 
account,       small  tithes  within  three  of  the  said  hamlets,  viz.  T&wnsidej   Up^ 
entitled  to     "^shire,  and  Holyjield;  and  that  he  was  possessed  of  the  other  moiety 
had  A**^      of  the  said  tithes,  under  leases  from  Peter  Floyer^  commencing  at 
legal  estate,  Mickoehnos  1728,  for  the  term  of  eleven  years;  and  that  he  died 
undwr***      on  the  21st  of  March  1739,   without  issue,   leaving  the  plaintiff 
dittbilitjr  of  Eliz.  Monotix  his  widow,    and  executrix  of  his  will,  which  she 
wSw'&c.  ^^^y  proved:    that  the  defendant  John  Archer  Shish,  or  the  other 
*[  1583  J  defendants,  his  tenants,  had,  from  Michaelmas  1728,  to  Michaelmas 
1739,  been  the  occupiers  of  four  farms  within  the  said  parish  of 
Walfhamf  and  had  had  therefrom  several  tithable  matters,  the  tithes 
of  which  they  had  refused  to  account  for  either  to  the  said  Charles 
Jones  in  his  lifetime,  or  to  the  plaintiffs  since  his  death.     The  bill 
then  suggested,  that  the  defendant  Sliish  had  agreed  to  indemnify 
the  other  defendants,  bis  tenants,  in  refusing  to  pay  the  tithes,  and 
to  take  upon  himself  to  satisfy  the  plaintiffs  for  same:  that  upon 
the  death  of  the  said  Charles  Jones^  sir  Charles  Wake  Jones^  who 
was  the  next  remainder-man  in  tail,  commenced  a  suit  in  thi$  court 
against  defendant  Shish,  and  his  tenants,  and  by  decree  therein  esta- 
blished his  right  to  the  tithes ;    and  that  thereupon  the  arrears 
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thereofy  from  Lady^day  1740,  were  paid  to  the  said  sir  C.  Jones^     1756. 
and  that  ever  since,  he  or  the  persons  claiming  under  him,  had  duly   ~ 
received  some  rent  or  composition  for  such  tithes.     The  bill  there-         ▼. 
fore  prayed  an  account  of  all  the  tithes  which  had  arisen  on  the      ^^*^' 
faid  four  &rms,  from  Michaelmas  1728  to  Michaelmas  17S9,  and 
that  the  plaintiffs  might  receive  satisfaction  for  the  same. 

Defendant  Shish  in  his  answer  stated,  that  his  fiither  was  in  pos- 
session of  the  farms  in  question  from  1728  to  1732,  when  he  died ; 
and  that,  from  the  death  of  his  &ther  to  the  year  \l^\y  when  de- 
fendant came  of  age,  Samuel  Foi^ter  and  Rebecca  his  wife,  formerly 
Rebecca  Shish,  as  the  executors  of  the  will  of  defendant's  £ither, 
and  as  defendant's  guardians  during  his  infancy,  were  in  possession 
of  the  said  &rms,  and  received  all  the  rents  thereof  and  that  they 
never  paid  any  part  of  such  rents  to  defendant,  but  embezzled  and 
applied  the  same  to  their  own  use,  and  had  lefl  the  kingdom ;  and 
he  insisted,  that  he  was  not  liable  to  pay  any  tithes  to  the  plaintiffi, 
because  he  was  not  in  possession  of  the  lands  in  question  till  afler 
the  said  Charles  J6nef%  death,  and  did  not  receive  any  rents  of  the 
said  lands  during  any  part  of  the  time  for  which  tithes  were  de- 
manded by  the  bill ;  and  he  positively  denied  any  agreement  to  in- 
demnify any  of  the  tenants  in  their  refusal  to  pay  tithes,  or  to  take 
upon  himself  to  pay  the  plainti£&  what  they  should  appear  to  be 
entitled  to ;  and  he  and  the  other  defendants,  his  tenants,  objected 
to  the  plaintiff's  right  to  the  tithes,  and  to  the  payment  thereof,  on  [  1534  1 
account  of  the  length  of  time  since  the  right  to  the  tithes  arose,  and 
the  delay  in  suing  for  the  same. 

Lord  Commissioner  Smythe,  -^  This  is  a  bill  brought  by  lady 
ManowCf  as  executrix  of  her  late  husband  Charles  Jones,  for  tithoi 
from  Michaelmas  1728,  to  Michaelmas  1739.  It  appears,  thsC 
Charles  Jones  was  entitled  for  life,  to  one  moiety  of  such  tithes,  and 
possessed  of  the  other  moiety  under  leases  for  eleven  years,  com- 
mencing at  Michaelmas  1728 ;  but  no  demand  was  set  up  by  Jones 
for  such  tithes  in  his  life,  or  by  his  executrix  at  his  death.  In  1752, 
sir  Charles  Wake  Jones  obtained  a  decree,  establishing  his  right  to 
a  moiety  of  the  tithes  as  next  remainder-man ;  and  directing  pay- 
ment of  such  tithes  from  Michaelmas  1 739,  against  th^  said  defend- 
ants, which  were  accordingly  paid.  It  is  clear  that  a  right  to  these 
tithes  did  belong  to  Mr.  Jones ;  and  that  it  was  a  legal  one  also : 
but  he  never  exerted  it.  The  question  then  is,  whether,  under  the 
circumstances  of  the  case,  the  court  ought  to  relieve  the  plaintiffs 
against  the  tenants.  As  against  Shish,  there  can  be  no  relief,  for  he 
never  received  the  rents;  there  is  no  evidence  to  charge  him,  nor 
was  any  indemnity  promised  by  him.  The  loss  then  must  fall  some 
where.  Where  ought  it  to  fall  ?  Mr.  Charles  Jones  is  only  blame- 
able.     It  is  objected,  that  these  tithes  had  been  paid  before;  if  so. 
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1756*  Mr.  Jones  was  apprized  of  his  right  Bat  presumption  of  pajnnebt 
^io$umx  ^^'^^^^  ^^  place  here,  for  it  is  insisted  that  they  ought  not  to  be 
V-  paid.  It  is  a  right  rule,  that  where  a  man  is  iqpprised  of  his  right 
and  does  not  assert  it  at  that  time,  that  he  loses  his  right,  as  in  die 
case  of  building  on  his  land ;  and  as  Mr.  Jones  never  asserted  this 
right  which  he  was  apprized  of,  he  ought  to  lose  it.  But,  after  die 
death  of  Jones,  his  executrix  does  nothing  from  1739  till  1758; 
no  demand  at  all  during  that  time:  length  of  time  ought  therefixie 
to  be  conclusive  against  the  plaindfis. 

Lord  Commissioner  fVilmot. — This  is  a  clear  case  not  to  relieve. 
I  never  heard,  that,  except  in  in&ncy  or  coverture,  tithes  were  ever 
carried  back  so  fiu:  as  this  bill  has  carried  them.  To  be  sure  it  is 
often  said,  that  the  statute  of  limitations  is  no  bar;  but  though 
that  be  so,  yet  it  is  discretionary  in  the  court  how  fiu*  they  will 
carry  this  claim  back.  If  Jones  himself,  in  17S9,  had  brought  a 
bill  for  tithes  from  1728,  I  do  not  think  the  court  would  have  de- 
creed it ;  if  so,  much  less  in  the  present  case,  where  the  executor 
of  the  person  who  deserted  his  right  brings  the  bill.  Mr.  Charles 
Jones  knew  his  right;  he  did  not  assert  it,  and  thereft)re  it  is  a 
C  1585  ]  waiver  of  that  right.  But  there  are  several  additional  reasons  why 
the  plainti£&  should  not  be  relieved  in  this  case;  viz.  there  is  no 
proof  that  Shish  ever  received  tithes  or  rent  for  them:  and  if  there 
is  no  reason  for  Shish  to  pay,  much  less  shall  the  tenants  pay.  It 
was  the  ftiult  of  Jones  to  lie  by,  and  suflfer  the  tenants  to  pay  the 
rent ;  his  executrix  shall  not  now  come  and  demand  it.  Length  c^ 
time  operates  in  various  ways.  First,  as  presumption  of  payment 
Secondly,  as  a  reason,  where  a  party  is  guilty  of  gross  negligence, 
and  rebuts  his  equity ;  and  tlierefore  it  would  be  a  very  dangerous 
precedent  to  relieve  in  the  present  case. 


P.  15  Geo.  III. '  A.D.  1775.     Scac. 

AUott  V.  WiUcinson. 

S.C.  The  bill  stated,  that  the  plaintiff  was  inducted  into  the  rectory 

Deer.  492.  ^^^  parish  church  of.  the  consolidated  parishes  o(  Bumham  Saint 

3  Bro.  Mary,  otherwise  Bttmham  Westgate  and  Ulph^  in  the  county  of 

(id  edit.)  Norfolk,  and  thereby  became  entitled  to  the  glebe  lands,  and  the 

In  what  crreat  and  small  tithes,  and  other  ecclesiastical  dues  thereof;  and  also 


map  of  an  that  the  glebe  lands  belonging  to  the  said  parishes  consisted  of 
•^^  '•.  small  pieces  of  land,  lying  dispersedly  in  the  common  fidds,  con- 
duce to      taining  about  one  hundred  acres,  and  had,  formerly,  certain  metes 


and  bounds  to  distintniish  the  same :  that  the  defendant  for  several 

toe  qiianti*  ^ 

tics  and  years  before  and  since  the  plaintiff  was  inducted  into  the  rectory 
oflTpiff^  and  parish  church,  was  possessed  of  a  considerable  estate  in  the  said 
ctiiar  et-      parishes,  consisting  of  a  great  number  of  pieces  of  land^  disp^rs^  iH 

tate; 
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the  said  opea  and  common  fields,  intermixed  with,  or  adjoining  to      1775. 
which,  all  or  most  of  the  glebe  lands  lay ;  that  the  defendant  let      ^^^ 
out  part  of  his  lands  to  tenants,  and  kept  part  thereof  in  hb  own         v. 
manurance,  and  that  the  defendant  taking  advantage  of  the  plain-  ^ 

tiff's  predecessors,  and  having  formerly  rented  such  glebe  lands,  had 
gotten  the  same  into  his  possession,  and  let  some  of  the  said  glebe 
lands,  together  with  his  own,  to  several  of  his  tenants,  and  kept 
the  rest  in  his  own  hands;  and  that  the  metes  and  bounds  being 
destroyed,  the  plaintiff  was  unable  to  distinguish  which  were  glebe 
lands»  to  bring  an  ejectment  for  them;  and  that  the  defendant  C  1^^^  3 
refused  to  pay  him  rent  for  the  same,  or  set  out  such  lands:  and 
after  charging  several  matters  relating  to  tithes  and  Easier  offer- 
ings, the  bill  prayed,  that  the  defendant  might  pay  rent  for  the 
glebe  lands  so  in  his  possession  from  the  time  the  plaintiff's  right 
accrued,  and  deliver  up  to  the  plaintiff  the  possession  thereof,  and 
disclose  the  metes  and  bounds,  and  discover  and  account  for  the 
said  tithes  and  Easter  offerings. 

The  defendant  appeared,  and  put  in  his  answer  to  the  said  bill, 
and  thereby  admitted,  that  the  plaintiff  was  rector  of  the  said 
parishes,  and  entitled  to  all  the  glebe  lands  belonging  to  the  said 
rectory,  and  to  the  great  and  small  tithes,  and  other  ecclesiastical 
dues  thereof 

The  defendant  did  not  know  whether  the  glebe  lands  belonging 
to  the  said  parishes  did  or  did  not  lie  dispersed  in  and  over  the 
open  and  common  fields  within  the  said  parishes,  or  whether  they 
did  or  did  not  contain  one  hundred  acres,  or  what  other  number 
of  acres,  or  whether  they  had  not  certain  marks,  metes,  and 
boundary  marks,  to  ascertain  the  same;  but  had  seen  a  copy  of  a 
terrier,  dated  23d  June  1753,  whereby  the  glebe  lands  were  made 
forty-nine  acres,  two  roods,  twenty  poles,  lying  dispersed  in  the 
fields. 

The  defendant  admitted  he  was  owner  of  an  estate,  and  of  a 
great  many  parcels  of  land  lying  dispersed  in  the  common  fields, 
but  did  not  know  whether  the  same  were  intermixed  with,  or 
adjoined  to  the  glebe  lands,  and  having  purchased  the  said  estate  as 
aforesaid,  denied  that  he  or  his  tenants,  to  his  knowledge  or  belief 
had  any  of  the  said  lands  in  his  occupation,  or  that  the  defendant 
had  defaced  any  of  the  land-marks,  and  believed  the  lands  could 
jiot  be  distinguished  from  any  other  lands  lying  in  the  said  fields, 
and  did  not  claim  title  to  any  lands  that  had  not  been  &irly  and 
bond  Jide  conveyed  to  him. 

He  said^  that  he  had  heard  and  believed  that  the  late  incumbent 
Mr.  Smithy  some  time  in  the  year  1761,  before  his  death,  procured 
a  comniissico  to  be  issued  out  of  the  ecclesiastical  court  of  Norwichp 
to  certain  commissioners,  upon  a  petition  of  the  defendant  an^ 

Vol.  IV.  U 
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1775*         The  defendant's  witnesses  dso  ocmtnidtcted  the  evidence  which 

j^^      was  produced  on  the  part  of  the  plaintiff  to  show  that  the  de- 

T.         ilendant  had  givoi  orders  to  plough  up  the  Mier  Balks^  and  in  « 

*^''**^    particular  instance  the  evidence  of  Huggins  was  invalidated :  ifig- 

gtns  swore  to  the  ploughing  up  Mier  Baltsy  belonging  to  the  glebe 

lands,  by  the  order  of  the  defendant's  steward,  Hemy  Spooner  ;  and 

that  he  first  objected  thereto,  but  afterwards,  by  Spooner^a  orders, 

ploughed  up  the  same  with  tears  in  his  eyes :  this  was  flatly  denied 

by  SpoaneTf  who  positively  swore  he  never  gave  such  orders. 

Mr.  Solomon  Tell,  a  witness  for  the  defendant,  produced  a  grant 
in  4  Eliz.,  whereby  Richard  Bunting  granted  to  Ednumd  Bemdl, 
the  master,  and  the  scholars  of  Christ  Churchj  Qmbridge,  a  moie^ 
of  tlie  rectory  of  Bumham,  otherwise  Bumham  Saint  Maryj  other- 
wise Bumham  JVestgate,  with  the  appurtenances  in  Bumham  Saint 
Maryy  Norfolk,  and  all  the  glebe  lands,  and  a  moie^  of  all  the 
tithes  thereof  and  proved,  that  the  master  and  scholars  were 
pursuing  their  claim  against  the  defendant;  botthe  jadge  dedared, 
that  on  the  present  issue  no  regard  ought  to  be  had  to  this  granti 
and  gave  directions  to  the  jury,  that  if  any  glebe  land  belonged  to 
thef  rectory  in  1 7 1 6j  the  plaintiff  was  entitled  to  it,  though  neither 
he  nor  his  predecessors  were  in  possession  of  it ;  that  the  difiorence 
of  the  terriers  was  immaterial ;  that  if  the  jury  were  not  satisfied 
with  the  exact  quantity^  yet  as  some  glebe  land  had  been  proved  to 
belong  to  the  rector,  they  were  to  settle  the  quantity ;  that  i£  they 
believed  the  defendant  had  ordered  the  Mier  Balks  to  be  ploughed 
up,  and  that  the  quantity  conid  not  be  proved,  it  should  be  taken 
most  strongly  against  the  defendant ;  that  if  the  d^endant,  or  his 
tenants,  were  in  possession  of  any  of  the  lands  of  which  the  Mier 
Balks  had  been  ploughed  up,  the  jury  should  settle  the  quanti^  of 
those  lands. 

The  jury  went  out,  and  soon  afterwards  returned,  and  asked 
the  judge  how  many  acres  the  associate  had  taken  down,  and  he 
told  them  eighty-four,  whereupon  they  brought  in  a  verdict  for 
eighty-four  acres. 

The  defendant  being  dissatisfied  with  the  verdict^  in  that  it 
found  so  large  a  quantity  of  land  as  eighty-four  acres  to  be.  in 
the  possession  of  the  defendant,  or  his  tenants,  upon  insufficient 
evidence,  and  under  the  misdirections  of  the  judge^  moved  the 
[  1590  3  court  of  Exchequer,  that  a  new  trial  might  be  granted  of  the 
issue  directed  by  the  said  decree;  and  an  order  was  obtained 
for  the  plaintiff  to  shew  cause,  why  a  new  trial  should  not  be 
granted. 

Upon  Mr.  Baron  Pern/n's  reading  Mr.  Seijeaht  Sayer's  report 
of  the  evid/ence  given  on  the  trial,  and  on  bearing  counsel  ^n  be^ 
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half  of  the  plaintiiT,  shewing  cause  against  the  last-mentioned  order,     1775. 
and  reacJing  the  same,  and  also  on  hearing  counsel  on  behalf  of  the      ^«^ 
defendant;   it  was    ordered,    that  the  cause  shewn   against  the        ▼. 
said  order  should  be,  and  was  thereby  allowed,  and  that  no  new   ''^•**'*^ 
trial  should  be  granted. 

The  defendant,  in  EaslerTerm  1 777,  appealed  from  the  said  order 
to  the  House  of  Lords,  for  the  following  (among  other)  reasons : 
1.  The  maxim  of  nullum  tempus  occurrit  ecclesiipj  of  which  ihe  re- 
s])ondent  can  avail  himself,  applies  no  further,  than  that  a  statute 
of  limitations  cannot  be  actually  pleaded  in  bar  to  the  rights  of  the 
church;  but  that  the  maxim  diminishes  not  the  right  of  the  party 
adverse  to  the  claims  of  the  church,  which  is  deduced  from  the 
length  and  operations  of  time ;  and  as  the  appellant,  and  diose  from 
whom  he  claims,  have  had  immemorial  and  uninterrupted  seisin  of 
most  part  of  the  lands  comprised  in  the  verdict  till  the  year  1772, 
when  the  respondent  forcibly  took  possession  of  twenty-nine  acres,- 
which  have  been  since  recovered  by  an  ejectment  brought  by  the 
appellant,  a  court  of  justice  will  so  far  protect  a  title  purchased  fop 
a  valuable  consideration,  and  guarded  by  length  of  time,  as  not  tO' 
have  it  totally  defeated  by  one  trial  at  law,  and  by  a  claim  founded 
in  presumption,  and  not  positive  proof. 

2.  The  verdict  is  erroneous,  because  it  comprehends  lands  be- 
longing to  the  parish  of  Bttmham  Norton^  and  the  issue  is  confined 
to  the  consolidated  parishes  of  Bumham  fVestgate,  and  Ulpk. 

3.  The  admitting  maps  as  competent  evidence  in  all  the  cases, 
where  they  shall  be  found  in  the  possession  of  the  person  against 
whom  they  shall  be  produced,  unaccompanied  by  any  evidence  of 
the  occasions  or  purposes  for  which  the  same  were  made,  cannot 
but  be  highly  dangerous  to  the  property  of  every  landholder  in  the 
kingdom ;  but  more  so,  when  such  maps  shall  appear  to  have  been, 
for  a  considerable  space  of  time,  in  the  hands  of  a  person  claiming 
under  an  adverse  title.  In  the  present  case,  notwithstanding  several 
objections  were  made  both  to  the  competence  and  credit  of  the  map> 
made  in  1648,  the  judge  was  pleased  to  give  no  weight  to  any 
of  them,  but  to  pass  them  all  over,  because,  as  he  informed  the 
jury,  all  maps,  as  well  as  other  written  evidence,  had  been 
ordered  by  the  court  of  Exchequer,  which  was  a  court  of  equity,  to  [1591  ] 
be  produced  at  the  time  of  the  trial ;  whereas  it  is  a  well  known 

rule  of  law,  that  such  order  is  never  construed  or  understood  to  ex- 
tend to  give  either  competence  or  credit  to  any  map  or  instrument 
which  would  not  have  been  entided  to  competence  or  credit  with- 
out such  order,  as  evidence  to  be  admitted  in  a  court  of  law ;  and 
it  is  remarkable,  that  in  the  present  case  the  witnesses  examined 
at  the  time  of  the  trial,  the  map  and  the  terrier,  cqptradict  one 
another, 

U  S 
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177S*  manor,  and  seems  dierefore  to  be  efidenoe  perfectly  onezoeplioBr 
.j^^  Me  as  against  him*  The  terrier  was  authenticated  by  the  signature 
▼;  of  the  rector,  the  parish  officers,  and  other  considerable  inhabitants 
of  the  parish,  and  was  produced  from  the  bishop's  registry,  the  pio* 
per  repository  for  such  instruments.  In  questions  of  this  sort,  it  is 
iqiprehended,  terriers  are  always  received  in  evidence ;  and  in  diis 
instance  the  terrier  and  the  map^  by  their  coinddenoe^  derive  addi- 
tional credit  from  each  other. 

The  parishes,  though  origmally  three,  have  long  been  and  are 
DOW  consolidated,  and  therefore  more  propttly  one,  which  is  fimii- 
Itarly  known  in  the  county  by  the  name  of  Bumham  s  the  respondp 
ant  holds  them  all  by  one  and  the  same  title,  and  the  question  in 
the  court  of  Exchequer  was,  whether  the  title  supported  his  daim 
to  the  lands  in  question,  so  that  Norton  was  substantially,  thoi^ 
not  literally,  within  the  terms  of  the  issue. 

[  1594  ]  As  to  tile  objection  for  want  of  seisin;  if  tiiat  otgection  meani^ 
Uiat  the  respondent  personally  had  not  possession,  it  is  the  very 
grievance  he  complains  of;  but  if  it  appears,  as  it  is  anbmitted  it 
does,  satisfactory  from  the  evidence,  that  his  predecesscNCs  wore  in 
possession  in  1 706,  the  date  of  the  terrier,  or  even  in  1649,  the  date 
of  the  map,  though  that  possession  has  been  injuriously  taken  and 
withheld  from  him,  it  is  apprehended,  that  there  is  sufficiait  evi- 
dence of  seisin,  as  fiur  as  seisin  is  necessary  for  such  a  daim ;  in  fiict, 
the  respondent  is  still  in  possession  of  what  bis  neighbours  have 
thought  fit  to  leave  of  the  glebe,  {a) 

Maiy  1%  Ordered  and  adjudged,  that  the  appeal  be  dismissed,  and  that  the 

*  order  therein  complained  of  be  afiirmed ;  and  it  is  further  ordered, 

that  the  appellant  do  pay  to  the  respondent  one  hundred  and  fi% 

pounds  costs. 

■  i  li ,  ■  .  J      '  'I  J  x 

A.D.  1785  (i).    In  Ch. 

Bjpvfif  Clerk,  v.  Lamb.    [MS.] 

Whftt  It  This  was  a  bill  {irUer  alia)  by  the  plaintiff  as  rector  of  the  parish 

within  the    ^^  Rj/iofi  in  the  county  of  Durham^  against  the  defendant,  as  occu* 
5««tote  of^    pier,  during  the  years  1774, 1775,  and  1776,  of  a  certain  ckrae  or 

parcel  of  ground  called  Hatxbum  Bogy  otherwise  Haabwrn  Banks^ 

situated  in  the  sdd  parish  o£Jb/ionj  containing  about  five  aores,  for 

an  account  of  the  tithes  of  oats  and  turnips. 

The  defendant  put  in  his  answer;  and  the  defence  therein  set  up 

by  him  was,  that  the  said  parcel  of  ground  called  Hcrwbum  Bogy 


S&3£.6» 


(a)  See  also  Earl  y.  Lewis,  5  Esp.  K.  P.  1 .  I  take  it  for  granted,  therefore,  it  was  somewbcre  in 

(6)  I  have  not  ascertained  the  exact  year  in  this  decade ;  and  have,  as  Sir  ffenty  Spdnum  wv 

which  this  cause  was  determiucd,  but  it  was  cer«  used  to  do  in  such  a  case,  taken  Uie  middle  jear. 

tainly  prior  to  tlie  case  of  Jones  t.  Le  David  (The  register's  book  has  been  searched  inefl&c- 

(tujira  1SS6.)»  ^hich  was  in  17.1>l»lbr  the  laam^  tually  for  this  Cttie.     Ed.)                      -  * 

judge  alludes  to  it  in  liis  judgement  in  that  case. 
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or  the  greatest  pnrt  thereof,  was,  prericms  to  the  year  1774,  barren     1785. 
or  waste  ground,  and  that  in  that  year  be  began  to  drain  and  im*      _^ 
prove  the  same,  and  that  it  had  never  before  paid  any  tithes ;  and         v. 
diat  by  virtue  of  the  stat.  of  2  &  S  Ed.  6.  c.  1 8.  the  same  is  privi-     -^"^ 
leged  and  exempt  from  the  payment  of  all  manner  of  tithes  during 
the  first  seven  years  after  the  improvement  thereof;  and  that  the 
plaintiff  was  not  therefore  entitled  to  the  account  demanded  by 
his  bill. 

The  evidence  produced  by  the  plaintiff  proved,  that  the  whole  of  [  1595  ] 
the  said  parcel  of  ground  called  Hawbum  Bog  was  in  tillage 
many  years  ago,  except  two  acres,  which  were  never  in  tillage  till 
1774,  but  which  were,  nevertheless,  always  considered  as  liable  to 
pay  tithes ;  and  that  the  other  part  that  was  in  tillage  had  paid,  or 
was  liable  to  pay  tithes,  and  that  plaintiff  had  for  sev^i  years  past 
^ther  taken  the  tithes  thereof  in  kind,  or  let  them ;  and  partica«* 
larly,  that  plaintiff  had  let  the  tithes  of  potatoes  in  1774,  and  of 
rye  in  1775,  produced  from  a  part  of  Hcnxbum  BogSf  to  Joseph 
BobfOHj  who  received  the  tithes ;  and  that  the  two  acres  first  con- 
verted into  tillage  in  1774  had  produced  a  bad  crop  of  rye,  but 
had  received  only  the  common  mode  of  culture.  And  it  was  also 
proved,  that  one  acre  of  the  Hawbum  Beg  had  been  converted  into 
tillage  about  forty-four  years  ago,  and  that  it  had  produced  one  or 
two  crops  of  com,  and  that  tithes  had  been  paid  for  the  same  to  the 
rector ;  but  whether  Hawbum  Bog  had  been  in  grass  or  in  tillage 
for  the  last  twenty-eight  years  could  not  be  proved. 

The  evidence  produced  by  the  defendant  proved,  that  for  many 
years  past  the  hollow  or  flat  part  of  the  said  parcel  of  gi*ound 
called  Hawbum  Bog  otherwise  Hawbum,  Banksy  containing  about 
three  acres,  was  boggy  and  grew  little  but  rushes,  and  that  three 
several  pieces  of  the  uneven  or  banky  part  thereof^  containing 
about  two  acres,  was  of  little  or  no  value,  and  grew  little  but  briarsf 
and  that  both  parts  were,  in  the  years  1774  and  1775,  in  a  very 
barren  and  unprofitable  state,  and  incapable  of  producing  a  good 
crop  ifirithout  a  very  extraordinary  expence  in  stubbing  one  part,  in 
making  drains  in  another  part  thereof,  and  in  ploughing,  liming, 
and  manuring  the  whole,  and  that  the  hollow  or  flat  part  of  Haw* 
bum  Bog  was,  in  the  year  1774,  so  boggy,  wet,  and  deep,  that  no 
cattle  could  go  upon  it  without  great  danger  of  being  lost ;  and 
that  when  it  was  drained,  and  ploughed,  and  sown,  the  same  could 
not  be  harrowed  by  horses  or  cattle;  and  that  they  were  obliged  to 
harrow  tlie  same  by  men ;  and  that  the  uneven  or  banky  part  was 
not  in  the  year  1 774  capable  of  being  plowed  without  its  being  first 
dug ;  aild  that  all  the  crops  which  the  said  Hatxbwm  Bog  had  pro* 
duced  during  the  years  1774,  1775,  and  1776,  were  so  mean  and 
bad,  and  the  profits  arising  from  the  cultivation  thereof  had.  fallen 
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^^^^'  M.   SO  Geo.  Ill-    A.  D.  1790.    Scac. 

^'*>''^;'^         Sir  Heniy  EtheringUm  v.  WiUiam  Hunt  and  John  Hcmnih. 

**  '  The  bill  prayed  an  account  of  small  tithes  from  !^5th  March 

4  Wood's  1783,  stating  plaintiff  to  have  been  the  purchaser  of  the  rectory 

A^i^'  impropriate  of  Thom  in  the  county  of  York^  7th  May  1783,  and 

that  the  oc-  thereby  entitled  to  all  tithes,  great  and  small,  accruing  from  the 

^^t*^  25th  of  3fcrcA  preceding;  that  defendants  depastured  barren  and 

meisuages  unpfbfitable  cattle  on  lands  within  the  rectory,  and  particularly  on 

ri«h«  of "  *  common  called  the  North  Comment  but  refused  to  pay  any  agist- 

Thom,  ment  tithe. 

^1^^^'  The  answer  stated  a  belief  that  the  manor  of  Hatfield  comprises 

«^  P»-  the  whole  of  the  parishes  of  Fishlake^  and  of  Thorrij  and  of  Hatfidd, 

within  the  and  of  Other  parishes ;  and  that  immemorially,  until  the  2  Car.  \^ 

^Adf  ^^^  ^®^®  ^"  ^'^  ^^  ^^^  ^^  ^^^  parishes  within  the  said  manor  of 

wbaupaj  Hatfield,  and  particularly  within  llie  parishes  of  Fishlake  and  nom^ 

^  .****^  commons  or  waste  lands  of  large  extent,  part  of  the  said  manor,  and 

from  North  particularly  a  parcel  in  TfcifTi,  thentofore  called  Ditchmarsh  Com- 

^J^^  mow,  and  since  and  now  the  Far  Common^  which  the  defendants  be- 

«iid  other  llered  to  be  the  same  which  the  plaintiff  means  by  the  descripdon 

"^^r^  of  Thorn  North  Common ;  and  they  alleged  a  custom  from  time  im- 

nant  to  memorial  until  the  2  Car.  1.,  that  all  occupiers  of  ancient  messuage^ 

messuages  ^tt&ges,  OT  frontsheds,  situate  within  any  part  of  the  said  manor, 

to  Uie  rec-  without  any  reirard  as  to  the  parish  in  which  the  messuagesi  &c 

tor  or  Ticar      •  *7.  'li**!^  j  ^ 

of  the  pa-     were  respectively  situate,  were  entitled  m  right  of,  and  as  iq)purte- 
™Jj^         nant  to  them^  at  all  times  of  the  year,  to  depasture  their  commonable 
ancient        catUe  ou  any  of  the  commons  or  waste  grounds,  part  of  the  said 
™SuaS     '^^"^^J  without  regard  to  the  parish  in  which  they  lay :  that  Car.  1. 
and  not  to    Wfts  before  the  second  of  his  reign  seised  in  fee  of  the  manor,  and  aD 
OT^^d^^    the  wastes  and  commons  thereto  belonging ;  and  that  great  part  of 
the  parish     the  Commons  was  subject  to  be  drowned,  and  that  by  articles  of 
J?7j  ^       2  Car.  1 .  he  agreed,  that  in  consideration  of  Cornelius  Vermeudeffs  vmr 
common      dertaking  to  drain  and  fit  them  for  tillage,  &c.  Vermeuden  should  enjoy 
cdTs^good.  one-third  of  all  the  saidthen  drowned  ground,  to  be  granted  to  him  in 
fee,  8cc.:  that  the  defendants  believed  that  Vermeuden  druned  accord- 
ingly :  that  Car.  1.  conveyed  one-third  to  him,  and  issued  a  com* 
mission  to  agree  with  the  inhabitants  of  all  the  townships,  &a  in 
and  adjoining  to  the  said  wastes,  who  claimed  common  in  the  same 
C  1599  ^  concerning  their  right  of  common,   and  that  the  commissioners 
agreed  with  the  greatest  part,  and  allotted  to  them  several  parcels 
(Aground :  that  Vermeuden  afterwards  purchased  the  manor  of  Cor.  1. 
and  residue  of  the  wastes ;  and  that  afterwards,  on  a  controversy 
between  Vermeuden  and  his  assigns  on  the  one  part,  and  the  inha- 
bitants of  the  manor,  and  particularly  of  tlie  towns  of  Hatfield^  Dims- 
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erosSf  Woodhouse^  Tadworik^  Tkom,  Sikehouscj  FiMaie^  and  Stain*      1  i90. 
forthy  on  the  other  part,  and  on  reference  by  the  privy  council  to  ^    . 
Viscount  Wentworth^  Lord  Darof^  and  Mr » J.  Huiton^  they,  6th         v, 
September  1630,  made  an  award,  which  was  afterwards  settled  by      ^^'^ 
compromise,  which  decided,  that  the  tenants  of  the  manor  and 
members  thereof  should  have  their  allotments  originally  set  out  by 
the  commissioners  in  lieu  of  common,    with  200  acres  more  in 
Ditchmarsh^  and  403  acres  in  Famecarr ;  and  that  all  such  allot* 
ments  should  be  drained,  and  should  be  set  out  so  as  to  lie  convex 
niently  for  Sikehouse  and  Fishlizke^  as  well  as  for  Thorn :  that  this 
award  and  compromise  were  afterwards  confirmed  by  a  decree 
in  the  Exchequer :    that  all  occupiers  of  all  ancient  messuages, 
&c.  situate  within  any  part  of  tlie  manor,  without  distinction  as  to 
parish,  &c.  where  situate,  have'  constantly  since  then  depastured  on 
such  commons,  &c.  without  regard  to  the  parish  wherein  such  com^ 
mons  were  situate:  that  immemorially  the  occupiers  of  all. ancient 
messuages,  &c.  within  the  said  manor  in  each  parish  have  used  to 
pay  for  the  tithes  of  all  tithable  matters  arising  to  them  in  respect  of 
such  ancient  messuages,  &c  and  all  the  lands  thereto  respectively 
belonging,  or  in  respect  of  the  waste  lands  or  commons  whereon 
they  had  a  right  of  common  before  and  till  the  2  Car.  L,  or  in 
respect  of  ail  or  any  of  the  waste  lands,  commons,  or  other  grounds^ 
which  were  allotted  to  such  occupiers  before  or  in  1630^  in  lieu  of 
such  rights  of  common,  to  the  rector  of  the  parish  wherein  such 
ancient  messuages,  &c.  are  situate,  whether  the  waste  or  other  lands 
in  respect  whereof  such  tithable  matters  arose  are  situate  in  the 
said  parish  with  such  respective  ancient  messuages,  &C  or  not,  and 
notwithstanding  any  of  the  waste  or  other  lands  in  respect  whereof 
such  tithable  matters  arose  are  in  any  parish  different  from  that  in 
which  such  ancient  messuages,  &c.  are  respectively  situate ;  and  that 
no  occupier  of  any  ancient  messuage  within  the  manor  ever  within 
the  memory  of  man  paid  to  any  person  other  than  the  rector  of  the 
parish  in  which  such  ancient  messuages,  &c.  are  situate,  in  respect 
of  the  tithes  of  any  tithable  matters  arising  in  respect  of  any  lands 
belonging  to  any  such  ancient  messuages,  &c.,  or  ahy  of  the  waste 
lands  or  commons  whereon  such  occupiers  had  right  of  common  [  1600  ] 
before  the  second  of  Car.  1 .,  or  in  respect  of  any  other  lands  allotted 
to  such  occupiers  before  or  in  1630,  in  lieu  of  such  right  of  com- 
mon, even  though  any  part  of  the  waste  or  commdn,  or  other 
lands  in  respect  whereof  such  tithable  matters  arose,  were  situate 
in  any  parish  different  from  that  in  which  such  ancient  jnessuage% 
&c«  were  respectively  situate:  they  admitted  the  occupation  of  an- 
cient messuages  situate  within  the  rectory  oiFishlake  and  manor  of 
Hatfield;   and  insisted,  that  as  occupiers  thereof  they' were  and 
had  been,  by  virtue  of  the  said  custom  or  prescription ,  and  award, 
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1790.     agreement^  decree^  and  feoffinent^  entitled  with  the  occupiers  of 
j^][^T~^  ancient  messuages,  &c.  to  the  use  of  the  common  or  groand  allotted 
▼.         for  their  use  in  lieu  of  the  said  prescriptive  rights  of  common ;  that 
^"^^      they  had  enjoyed  it ;  and  that  a  snuJl  part  only  of  the  allotmeoli 
lie  within  FisUakcy  and  that  Ditchmead  (one  moiety  whereof  and 
200  acres  more  were  so  allotted)  lies  entirely  within  T%oms  tbitt 
in  pursuance  of  the  award  the  moiety  and  200  acres  of  Diidm§ai 
were  set  out  so  as  to  lie  convenient  for  Sikehause  and  FiMak^f  both 
within  the  parish  of  DUdtmanh^  as  well  as  &r  Thorn  t  ihfj  ad- 
mitted depasturing  horses,  sheep,  and  lambs  on  DUeimanip  in  the 
hill  dUIed  North  Common  /  bat  the  sheep  were  diom  iyi  JKshlalXf 
and  the  lambs  yeaned  in  that  parish,  so. that  no  0lflmwm  due  fiur 
the  agistment  of  them,  and  none  paid :  they  adflpiiH^d  the  phon- 
tiff  to  be  purchaser  of  the  rectory,  but  referred  to  $km  conveyance^ 
and  believed  him  entitled  to  all  tithes,  glneat  and  fmall,  as  forroer 
impropriators,  and  particularly  to  the  tithes  aiiiui|(  from  the  tithabk 
matters  which  any  occupiers  of  any  ancient  metanngofij  &c.  situated 
within  the  said  parish  have  had  on  the  said  common  called  NiarA 
Commonj  &&,  but  that  he  was  not  entitled  to  any  tithes  arismg  from 
tithable  matters  which  any  occupiers  of  ancient  messoages,  &€• 
in  Fishlake  have  had  on  die  same:  -  that  they  had  not  occupied 
any  lands  in  Thoi-n^  other  than  the  commons  so  allotted  as  before- 
mentioned,  nor  depastured  on  any  other  lands  in    Thorn;   and 
though  they  had  depastured  on  North  Common  sheep,  &c.  not  shorn 
in  Thom^  yet  no  tithe  was  due,  fiir  the  reasons  aforesaid:  diat  the 
said  dean  and  chapter  of  Durham  are  the  impropriate  rectors  rf 
Fishlake^  and  Gadesby  their  lessee;  and  they  claimed  all  tithes  due 
for  all  cattle  belonging  to  the  inhabitants  otFishlakCf  who  in  right 
of  ancient  messuages,  &c.  there  depasture  on  Thorn  North  Com- 
mon :  they  admitted  non-payment  of  tithes,  and  general  demand  of 
[1601  ]  satisfiu^tion  by  the  plainti^  and  their  refusal,  but  not  on  account  of 
any  exemption,  other  than  as  aforesaid :  they  insisted  the  dean  and 
^chapter  of  Durham^  and  their  lessees,  oughtto  be  parties. 

In  HU,  26  G.  S.  a  bill  of  interpleader  was  filed,  wheran  Hmt 
and  Haaorth  were  the  plaindfis,  and  Etherington  and  Gadesh^  and 
the  dean  and  chapter  of  Durhamj  were  defendants;  and  the  prayer 
of  the  bill  was,  that  the  defendants  might  interplead  and  ascertain 
their  rights,  that  issues  might  be  directed,  if  necessary;  and  an  in- 
junction might  issue  in  the  mean  time,  upon  payment  into  court 
by  Hunt  oflL  145.  S^.,  and  hjHotvort/i  of  !/•  7s.  9(L;  and  statii^ 
as  in  the  answer,  the  manor  of  Hatfield  to  comprehend  several 
parishes,  with  large  commons ;  the  custom ;  the  indosure  by  Ver* 
meuden :  that  Etherington  was  impropriator  of  the  parish  ofHaffieldf 
and  of  lYiamef  if  Thome  was  a  parish ;  ami  claimed  tithe  i^gistmeot 
for  Nop'th  Common. 
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EiheringUntf  by  his  answer,  said,  he  knew  not  the  custom  alleged ;      1 790. 
knew  not,  yet  admitted  the  grants  by  C.  1.  to  Vermeuden^  &c. ;  ad-  ^^^^^.    ^ 
mitted  he  was  impropriator  -of  the  parish  of  Thom^  and  claimed         ▼. 
all  tithes  accruing  from  North  Common  since  the  7th  o(  May  1783,         *^' 
particularly  agistment  tithe:  he  also  admitted  his  suit. 

The  answer  of  Gadedfy^  and  of  the  dean  and  chapter,  admitted 
EtheritigUm  to  be  impropriator  of  the  parish  of  Thom^  and  that 
North  Common  was  within  that  parish,  but  relied  on  the  custom* 

N.B.  H.  T.  1791,  28th  of  January.  The  court  seeming  to 
be  of  opinion,  that  the  cross  bill  was  not  good  as  a  bill  of  inter* 
pleader,  and  that  the  evidence  on  that  bill,  being  between  diflerent 
parties,  could  not  be  read  against  the  plaintiff  in  the  original  bill, 
there  was  a  decree  by  consent,  that  the  evidence  in  the  second  cause 
should  be  read  on  the  first,  and  so  at  the  trial,  if  any  of  the  wit« 
nesses  were  dead,  saving  just  exceptions  to  competency ;  that  the 
plaintifis  in  the  second  cause  should  pay  the  costs  of  that  bill  to  the 
plaintiffi  in  the  first,  and  that  an  issue  should  be  directed  to  try  the 
custom  as  alleged  in  the  answer  to  the  first  bill. 

The  custom  was  found  as  stated ;  and  upon  the  return  of  the  ^  Wood's 
posteoj  the  bill  was  dismissed ;  each  party  to  abide  by  Iiis  own  costs 
at  law  and  in  eqm*ty. 


H.  81  Geo.  III.     A.  D.  1791.    Scac.  [  1602  ] 

John  Bromfield  Ferrars^  clerk,  rector  of  Beddington,  v.  William 

Pellattj  and  others :  And 
The  said  WiUiam  Pellatt^  esq.  devisee  in  trust,  named  in  the  will 

of  Sir  Richard  Hackett  Carets)^  bart.  deceased,  and  others,  George 

Carew^  esq.,  John  Fountayne^  D.  D.,  plaintiff,  v.  the  said  John 

Bromfield  FerrarSj  clerk.     [£yre*s  MSS.] 

Lord  C.  B.  Eyre.  —  The  original  bill  was  brought  by  plaintiff  S.C. 
Terrors^  rector  of  Beddington^  in  the  county  of  Swyyy  praying  an  iJ^^sV 
account  and  payment  of  the  tithes  of  oats  subtracted  by  the  defend-  In  quw. 
ants  Pellattf  Smithy  fjong,  Hilberty  Bristow,  and  Durandj  (occupiers  ^^^  « 
of  lands  within  the  said  parish  of  Beddington),  and  for  an  account  of  «<^  •»* 
tithes  in  general,  subtracted  by  the  defendants  Blake  and  Cheriton^  ^![diing  * 
occupiers  also  of  lands  within  the  said  parish  ;  and  that  the  defendant  ^^^^ 
Pellatt  might  account  and  pay  the  value  of  the  tithes  of  oats  taken  tpectiTe 
and  carried  away  by  him  fipom  lands  within  the  said  parish,  in  the  Jjl^^'.*** 
occupation  of  any  other  person.  entitled  to 

This  cause  came  on  to  be  heard  in  Trinity  term,  26  Geo.  S.  ?"^  "P^ 
upon  the  original  bill  only;  wh^i  it  appearing,  upon  the  opening  of  law  right, 
the  case  for  the  defendants,  that  the  rectors  ofBeddington  had  been  ti^o^tbt 
in  possession  of  a  portion  of  tithes,  in  Beddington,  which  had  been  oHu$pn, 
demised  to  them  by  the  Carew  family,  and  that  in  order  tacome  at  tbepoitioa. 
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1791.     the  real  jostioe  of  the  ctse  bttmtea  tbe  compbiiunit  and  the  de- 
fendantM,  it  would  be  proper  to  ascertain,  if  potfiUe,  what  the  por- 


▼.         tkm  consisted  o^  the  cause  was  ordered  to  stand  over,  and  a  cros 
bill  was  directed  to  be  filed  by  the  first  day  of  the  then  next  term, 
MC,  ihoo^   the  defendants  undertaking  to  dismiss  their  bill  whidi  they  had  filed 
^!^!^^^    in  the  court  of  Chancery.  The  costs  and  the  causes  were  directed  to 
come  on  together.    A  cross  bill  was  accordingly  filed;  and  the 
cross  bill  prays,  that  defendant  Ferrarsp  rector  of  Beddingtam^  waaj 
account  with  plaintiff  P^iiZa^,  as  devisee  in  trust  in  the  will  of  the 
said  Sir  Biciard  HackeU  Carew  deceased,  fiir  the  rent  of  2L  Sil  4^ 
per  annum  ;  also  for  the  tithe-straw,  both  of  wheat  and  rye,  witfaio 
landed  the  ^  ^cud  parish,  and  for  sevoi  quarters  of  wheat,  four  quarters  of 
^'^'^''^^^n^  jrye,  and  thirty  quarters  of  barley,  smce  he  became  rector  of  the 
said  parish ;  and  may  permit  PdlaU  to  reottve  the  tithe  of  oati 
[  160S  3  within  the  said  parish,  and  account  for  all  the  tithe-oats  received  by 
him,  Ferrars:  that  PdlaU  may  have  the  benefit  of  the  agreements 
which  have  subsisted  between  the  Carem  femily  and  the  successive 
rectors  of  Beddington  since  the  lease  firom  Sir  Francis  Carew  to 
Bichard  Woorde^  and  that  proper  leases  may  be  executed  for  such 
purposes,  or  that  defendant  Ferrars  may  be  decreed  quietly  to  de- 
liver up  possession  of  the  said  portionary  to  plaintiff  PdUtU,  and 
account  for  the  profits  thereof  accrued  since  his  possession  thereof^ 
the  plaintff  P(^//a//  accounting  in  like  manner  for  the  tithes  belong- 
ing to  the  said  rectory  possessed  by  him ;  and  that  the  nature  and 
extent  of  the  said  portionary  may  be  ascertained  by  the  decree  of  the 
court,  and  that  a  commission  may  issue  for  that  purpose^  if  neoes- 
sarry :  that  an  injunction  may  issue  to  restrain  the  recUw,  his  agents 
&c  from  felling  or  cutting  any  more  of  the  timber,  walnut,  or  other 
trees  growing  on  the  lands  belonging  to  the  said  portionary,  and 
particularly  on  the  lands  called  Sharpes^  or  from  committing  any 
further  waste  on  the  said  lands,  and  also  firom  receiving  any  more  of 
the  tithe  of  oats  within  the  parish. 

Tbe  causes  came  on  to  be  heard  together  in  Trinity  tenn, 
27  Geo.  3.,  when,  upon  opening  the  case  of  the  plaintiffi,  in  the 
cross  cause,  the  causes  were  again  ordered  to  stand  over,  with  a 
view  to  a  compromise,  which  was  recommended  to  the  parties  by 
the  court  The  compromise  did  not  take  effect,  and  in  Hilary 
term,  28  Geo.  S.  the  causes  were  again  brought  on,  when  it  was 
proposed  on  the  part  of  the  defendants  in  the  original  cause,  and 
the  plaintiffs  in  the  cross  cause,  that  a  commission  should  issue  to 
ascertain  what  the  portion  of  Beddington  consisted  of,  and  in  whose 
possession  the  particulars  of  the  portionary  then  were;  and  this 
not  being  opposed  by  the  plaintiff,  by  the  decree  made  in  these 
causes  on  29th  January  1788,  it  was  ordered,  that  a  commission 
should  issue  to  inquire  into  and  ^ascertain,  'and  distinguish  by  pro* 
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per  descrtptioiis,  of  what  the  portionary  of  BeddzTigian  consists,  and     1 791. 
in  whose  possession,  the  particulars  which  the  commissioners  should  "J^!J!^ 
6nd  to  be  parcel  of  such  portionary  then  were ;  and  that  the  com-        v. 
misstoners)  or  any  two  of  them,  should  return  a  certificate  of  what       *^' 
they  should  do.     A  commission  was  accordingly  issued,  and  the 
certificate  of  the  commissioners  was  returned. 

The  causes  were  set  down  at  the  sittings  after  Hilary  term,  29th 
of  the  present  king,  to  be  further  heard  on  the  return  of  the  com-* 
missioners,  when  it  appearing  that  the  evidence  was  not  retumedy 
and  there  being  no  direction  in  the  decree  to  return  the  evidence 
and  it  being  at  that  tiine  conceived  that  it  would  be  necessary  to  [  1604  ] 
rehear  the  causes  in  order  to  rectify  this  mistake,  the  causes  stood 
over  to  be  reheard.  In  the  Easter  term  following,  they  were 
brought  on  to  be  reheard,  when  it  was  objected,  that  no  petition 
had  been  presented  for  a  rehearing,  and  the  causes  again  stood 
over.  On  the  22d  otjune  1789,  these  causes  came  on  to  be  re* 
heard  on  the  plaintiff's  petition,  when  it  was  ordered  that  they 
should  stand  over  to  the  sitting  after  term,  and  in  the  mean  time 
the  commissioners  should  return  the  evidence,  and  proofs  taken  by 
them  on  the  commission,  and  should  annex  such  evidence  and 
proofs  to  the  commission,  and  certificate  returned  by  them.  In 
obedience  to  this  last  order,  the  commissioners  made  their  return, 
and  certified  the  evidence  which  they  had  taken. 

The  causes  were  brought  on  in  Michaelmas  term,  the  SOth  of  the 
king,  after  the  evidence  had  been  returned,  when  several  objections 
were  taken  to  the  return  by  Mr.  Partridge  on  the  part  of  the  de-» 
fendants  in  the  original  cause,  and  plaintiffs  in  the  cross  cause, 
which  were  argued  at  large  by  the  counsel  on  both  sides,  and  the 
causes  again  stood  over.  They  were  brought  on  again  in  the 
Easter  term  following,  when  it  was  ordered,  that  the  return  should 
be  confirmed,  and  the  causes  were  directed  to  be  heard  for  further 
directions  upon  the  whole  case,  and  in  the  same  term  Mr.  Partridge 
was  heard  for  the  defendants  in  the  original  cause,  and  the  plain- 
tifls  in  the  cross  cause.  It  was  then  proposed  that  these  causes 
should  be  compromised  by  an  agreement  to  the  following  effect; 
that  the  rector  should  remain  in  possession  of  the  house  and  lands 
now  in  hb  occupation,  which  by  the  return  are  ascertained  as  par^ 
eel  of  the  portionary,  and  should  waive  all  claim  to  tithes  arising 
within  the  present  park,  and  that  the  tithes  of  the  rest  of  the 
parish  should  be  accounted  for  to  him  firom  the  time  of  filing  the 
bill,  and  should  be  received  and  taken  by  him  in  future :  that  this 
agreement  should  continue  in  force  during  the  incumbency  of  the 
present  rector,  and  that  he  should  undertake  t(y  consenc  to  any 
application  to  parliament  on  the  part  of  the  Qxtto- family  to  fuaiEe 
this  agreement  perpetual:  idudthe'aecoiSmt'MiauM  be'tftkenb^ 
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It91.      tlie  Deputy  Remembrancer,  if  the  parties  should  not  agree  upon 
ferrars     ^^^  vsluc  of  the  tithes  to  be  accounted  for ;  and  that  as  soon  as  the 
V.         sum  which  should  be  found  due  upon  the  account  should  be  paid  to 
the  plaintiff,  both  bills  should  be  dismissed  without  costs,  and  that 
the  deposit  made  for  the  rehearing  should  be  returned. 
£  1605  ]       The  causes  stood  over  for  the  parties  to  consider  this  proposi** 
lion :  unfortunately,  the  result  was,  that  the  defaidants  declined 
to  accede  to  it ;  and  it  being  understood  that  no  further  light  could 
be  thrown  on  these  causes  by  any  further  hearing  of  them,  we  are 
at  length  driven  to  the  necessity  of  pronouncing  an  adverse  judge- 
ment on  them.   And  it  is  with  considerable  reluctance  that  we  shall 
now  pronounce  an  adverse  judgement  between  the  parties,  because 
after  all  the  pains  we  have  taken  in  the  investigation  of  these  causes, 
we  see  too  plainly  that  it  is  impossible  for  us  to  attain  the  real  jus- 
tice of  the  case.     The  real  justice  of  the  case  consists  in  a  &ir 
distribution  of  the  glebe  lands  and  tithes  of  the  parish  between  the 
rector  of  the  parish  and  the  portionist,  for  it  is  very  clear  that  therq 
18  a  portion  of  tithes  and  a  rectory  existing  in  point  of  right  sepa* 
rate  and  detached  from  each  other.     They  were  antiently  posses- 
sions purely  ecclesiastical,  and  presentable ;  originally  the  advow- 
sons  of  both  were,  if  I  mistake  not,  in  the  Carem  family  at  the  time 
of  the  execution  of  the  commission  directed  to  the  bishop  of  Win^ 
Chester^  stated  in  the  evidence.     Long  was  the  portionbt  under  the 
presentation  (as  1  apprehend)  of  that  family.     It  does  not  appear 
in  the  cause  at  what  period  tlie  portion  ceased  to  be  presentable, 
or  how  it  became  appropriated,  but  it  has  been  in  that  state  for  a 
great  number  of  years,  and  it  has  certainly  been  in  the  Carob 
family  from  the  time  of  queen  Maty.     Undoubtedly,   the  portion 
did  consist  of  a  mansion-house,  glebe  lands,  and  tithes  of  different 
species,  arising  in  different  parts  of  this  parish.     There  can  be  no 
doubt  but  that  the  specific  glebe  lands,  and  the  specific  lands  and 
tenements  liable  to  pay  tithes  to  the  portion  wei^  formerly  ascer« 
tained  and  distinctly  known ;  that  their  value  was  known,  and  that 
the  comparative  value  between  the  rectory  and  the  portionary  was 
also  known  ;  they  appear  to  have  been  taxed,  and  the  tenths  rated 
by  their  distinct  values.     The  real  justice  of  the  case  therefore 
between  these  parties  is,  that  the  rector  should  take  all  that  belongs 
to  the  rectory,  and  that  the  Carevo  family  should  take  all  that  belongs 
to  the  portion.     Upon  the  very  first  opening  of  this  cause,  it  was 
too  apparent  that  it  would  be  extremely  difficult,  if  not  impossible, 
to  reach  the  justice  of  it :  it  was  equally  apparent,  that  the  {daintiff 
and  the  rector  were  engaging  in  this  cause  upon  very  unequal  terms, 
if  the  rector,  standing  upon  his  common  law  right,  had  it  in  his 
power  to  throw  the  onus  probandi  on  the  portionist ;  and  it  was  at 
Srst  much  doubted  by  the  coart,  whether  under  the  actual  <nrcum- 
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stances  of  the  case,  the  rector  had  or  had  not  that  right  To  have  1791* 
declared  that  he  had  no  such  right,  would  *have  operated  to  shake  r^^^j., 
a  fundamental  doctrine  in  the  law  of  tithes,  upon  which  the  secu-  v. 
rity  of  the  possessions  of  the  church  mainly  rests.  The  court  en-  •r^f^'^  -i 
tertained  a  hope  and  a  wish,  that  the  parties  would,  by  agreement 
among  themselves,  do  that  justice  to  themselves  which  we  could  not 
administer ;  and  we  have  more  than  once  recommended  it  to  them 
to  compromise  the  dispute  between  them,  and  have  proposed  such 
terms  as  appeared  to  us  to  be  fit  and  proper  for  them  to  accede  to* 
These  failing,  we  have  endeavoured  to  use  the  authority  and  jurist 
diction  of  the  court>  as  far  as  it  could  be  used  towards  ascertaining 
in  an  adverse  cause  this  main  point  in  the  causes,  of  what  the  por- 
tion consisted.  Commissioners  of  great  worth  and  honour,  not 
named  by  the  parties,  but  by  the  Deputy  Remembrancer,  proceeded 
to  make  the  inquiry ;  and  they  have  succeeded  so  far,  as  to  ascer- 
tain some  of  the  particulars  of  which  this  portion  consists,  and  we 
shall  act  upon  this  certificate  as  far  as  it  goes,  being  now  called 
upon  to  pronounce  an  adverse  judgement.  We  shall  direct  the 
mansion-house  and  glebe  lands  occupied  therewith^  and  any  other 
glebe  lands  in  the  occupation  of  the  rector  belonging  to  the  por- 
tion, to  be  delivered  up,  and  an  account  of  the  rents  and  profits 
from  the  time  of  the  plain tifPs  institution  to  this  rectory ;  and  we 
shall  also  dismiss  the  plaintiff's  bUl  as  to  the  tithes  arising  upon 
such  lands  as  have  been  ascertained  to  be  tithable  to  the  portion* 
But  this  falls  far  short  of  the  real  justice  of  the  case,  for  we  are 
perfectly  satisfied  that  the  commissioners  have  not  ascertained  the 
whole  of  the  portion  ^  and  that  if  we  give  the  rector  his  account  of 
the  tithes  arising  in  all  the  rest  of  the  parish,  we  shall  give  him 
that  which  in  good  conscience  he  ought  not  to  have,  though  the 
strict  rule  of  law  may  give  it  him.  Whether  under  the  actual  cir- 
cumstances of  this  case,  the  rule  of  law  does  give  it  him,  and 
whether  sitting  in  a  court  of  equity  we  are  obliged  to  act  upon  it^ 
are  questions  upon  which  we  have  paused.  The  circumstances  I 
allude  to  are  these :  it  is  sufficiently  established  in  the  evidence,  that 
the  rectors  have  been,  for  a  considerable  time  past,  and,  probably^ 
from  the  time  of  queen  EUz.^  lessees  of  the  portionary  rent  and 
render  of  2/.  and  a  fraction  in  money,  thirty  quarters  o  Parley,  seven 
quarters  of  wheat,  four  quarters  of  rye,  all  the  tithe-oats  of  the  pa- 
rish, and  all  the  straw  of  the  rest  of  the  tithe^wheat.  The  leases 
are  not  now  extant,  at  least,  they  are  not  to  be  found  at  present  i 
and  there  is  no  probability,  if  they  were,  that  they  are  sufficiently 
explicit  in  the  description  of  the  thing  demised,  to  ascertain 
the  particulars  of  whicli  it  consisted.  This  unity  of  possession  for  [  1607  ] 
such  a  great  number  of  years,  is  too  apt  to  produce  a  confusion  of 
all  boundary,  not  to  have  bad  its  effect  to  confound  the  rigii^  of 
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1791.  die  rector  and  those  of  the  portionists.  Id  general  cases,  we 
jTg^^^g  should  hold  it  to  be  the  duty  of  the  tenant  to  preserve  such  a  di»- 
▼.  tinction  between  his  own  possessions  and  those  of  his  lessor,  as  should 
enable  him  on  the  determination  of  his  lease  to  deliver  op  peaceable 
and  quiet  possession  of  the  thing  demised  to  his  lessor;  and  a  court  of 
equity  would  not  have  been  disposed  to  have  given  any  assistance  to 
such  a  tenant  who  had  so  confounded  his  boundaries  as  to  be  uniable 
to  ascertain  the  thing  demised,  but  on  the  contrary  would  go  great 
lengths  to  oblige  him  to  make  his  lessor  a  recompeoce  in  value. 
Ought  then  the  rector  of  this  parish,  the  lessee  of  tliis  portion,  under 
the  circumstances  I  have  stated,  to  be  allowed  to  come  into  a  court 
of  equity  upon  the  foundation  of  his  common-law  right  against  his 
portionist,  without  having  first  delivered  back  to  him  his  portion? 
Mr.  Solicitor  General  argued  this  question  on  behalf  of  the  rector 
with  very  great  effect,  and  he  has  satisfied  our  judgement  upon  it 
This  is  the  case  of  a  rector  newly  presented,  claiming  under  bis 
common-law  right  to  the  tithes  arising  within  his  parish  in  the  right 
of  his  church.  There  is  no  privity  between  him  and  former  rectors, 
nor  do  the  acts  of  former  rectors  bind  his  church.  A  succes- 
sion of  rectors  diffens  very  widely  from  a  succession  with  privity  of 
estate.  To  this  rector  therefore  nothing  seems  imputable;  on  the 
other  hand,  this  sort  of  bargain  between  the  portionist,  who  has  also 
the  advowson  of  the  rectory,  and  the  successive  rectors,  eqieciaUy, 
when  we  see  considerable  quantities  of  tlie  land  in  this  perish  have 
been  thrown  probably  from  time  to  time  into  the  park,  and  have 
rendered  no  tithes  to  the  rector  either  in  his  own  right  or  as  lessee, 
is  open  to  observation  and  suspicion.  I  once  thought  that  the  raider 
in  tlie  lease  having  been  made  in  very  moderate  terms  down  even  to 
the  commencement  of  the  present  incumbency,  might,  by  comparison, 
be  a  good  measure  of  the  value  of  the  portion :  but,  when  I  reflected 
upon  the  probable  influence  of  tlie  patron  of  the  rectory  upon  that 
contract,  I  hesitated,  and  I  thought  it  not  unreasonable  to  recom- 
mend it  to  the  defendants  to  accept  of  less  beneficial  ternos  between 
parties  so  circumstanced.  We  find  ourselves  obliged  at  length  to 
decide  according  to  the  strict  right;  and  though  there  is  every 
reason  to  apprehend  that  the  rector  is  in  possession  of  more  than 
belongs  to  his  rectory,  yet  the  account  in  this  court  must  fol- 
low the  possession.  We  have  had  it  in  contemplation,  whether 
[  1608  ]  there  should  be  any  further  inquiry  directed.  It  is  possible,  that  as 
to  twenty  acres  of  the  glebe  land  in  possession  of  the  rector,  such 
an  inquiry  might  be  attended  with  some  success :  but  we  think  it 
would  be  fruitless  as  to  the  tithes.  Upon  the  evidence  now  before 
us,  if  there  should  be  any  discovery  made  of  any  fiuther  evidence^  a 
personal  decree  to  account  will  be  no  bar  to  any  remedy  which  the 
portionist  shall. b«  advised  to  resort  to,  Aod  he  may  bring  his  igect* 
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nient  now  for  the  twenty  aci*es  upon  the  present  state  of-  the  evi-     1791. 

cience,  if  he  shall  be  so  advised ;  and  therefore  we  do  not  think  fit  ~ 

to  incumber  these  causes  with  any  other  commissioix  or  inquiry :         v. 
they  have  already  depended  too  long,  if  a  court  can  ever  be  too 
long  employed  in  endeavouring  to  penetrate  through,  dis^ierse,  and 
clear  away  that  darkness,  in  which  time  and  accidents  have  involved 
the  real  merits  of  the  question  between  the  parties* 
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Wiliiams  and  another  against  Ladiier.     [8  Term  Rep.  72.] 

Trespass  for  that  the  defendant  on  1st  September  1797,  and  on  Though  the 
divers  other  days   between  that  and   the  day  of  exhibiting  the  ofuuT^ 
bill  of  the  plaintifls,  with  force  and  arms  and  with  divers  cattle  ate  leave  them 
up,  consumed,  trampled  upon,   and  damaged  large  quantities  of  ^^r^^^ 
com,  grain,  and  straw,  of  the  plainti£&  at  the  parish  of  St.  Levan  anasonabl* 
in  Camwall;  and  2dly,  for  seizing,  taking,  and  carrying  away,  the  they  are  let 
same.     Pleas:  1st,  not  guilty;  2dly,  that  the  defendant  before  and  ^"^  an<l 
at  the  several  times  when,  &c.  was  lawfully  possessed  of  and  occu-  notice 
pied  divers,  to  wit,  500  acres  of  his  own  land  in  tlie  said  parish  ^^f^oC,  tiie 
and  county ;  and  that  there  now  is  and  from  time  immemorial  hath  tiie  land 
been  a  custom  in  the  parish,  that  such  of  the  occupiers  of  land  cannot  jus- 
therein  for  the  time  being  respectively  as  have  had  at  any  time  com  pass  turn- 
crowinff  thereon,  who  have  thouizht  fit  to  give  notice  in  writinff  be-  '°?/"  ^^ 
fore  they  have  set  out  the  tithe  oi  sucii  corn  alter  the  cuttmg  down  the  land  to 
of  the  same  that  they  should  so  set  it  out,  and  of  the  times  when  f* the^usual 
they  should  so  do,  unto  the  owners  or  proprietors  of  such  tithes  for  couneof 
the  time  being,  by  affixing  such  notice  on  or  before  the  Sunday  ^h^y  tibc 
previous  to  their  so  doing  on  the  outside  of  the  door  of  the  parish  cattle  con- 
church,  have  given  such  notice  at  such  time  and  in  such  manner  tithes.-  but 
and  have  set  out  such  tithe  accordingly  on  the  lands,  &c.  for  the  hw  remedy 
•use  of  the  owners  or  proprietors  thereof;  and  tliat  the  defendant  ^6iureJ<J 
whilst  he  so  occupied  the  said  lands,  and  before  any  of  the  said  times  ^7  •ction. 
when,  &c.  to  wit,  on  1st  August  1797,  cut  down  a  large  quantity    L*"^^  J 
of  com  then  growing  tliereon  (to  wit),  &c.   and  afterwards  and 
before  any  of  the  said  times  when,  &c.  on  the  16th  oi  September 
1797,  gave  notice  in  writing  (according  to  the  custom),   to   the 
pflaintiiTs,  being  the  owners  and  proprietors  of  the  same  tithe,  that 
he  should  set  out  the  tithe  on  Friday  then  next,  should  the  weather 
then  permit,  and  that  he  did  then  accordingly,  viz.  on  the  22d  of 
the  said  September  (the  weather  permitting)  set  out  the  same  on  the 
said  land  according  to  the  notice  for  the  use  of  the  owners  or  pro- 
prietors thereof;  d^at  the  plain ti£&  had  notice  of  the  tithes  being 
so  set  out  on  the  same  day,,  and  that  the  defendant  then  and  there 
carried  away  the  other  nine  parts ;  but  the  plaiutii&  did  nol^  «arry 
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1798«     away  tlic  tithe  within  a  reasonable  time  after  they  had  Jiotke  that  it 

WiUiain*     ^^  ^  ^^  ®"*»  ^^  ^"  ^^®  contrary  wrongfully  per&itted  the  same 
▼•         to  remain,  and  the  same  did  wrongfully  lie  and  remain  upon  the 
said  land  for  a  long  space  of  time  after  the  expiration  of  such 
reasonable  time,  to  wit,  continually  and  thenceforth  until  and  at 
the  said  several  times  when,  &c.     The  plea  then  set  forth  the  like 
matter  as  to  other  corn  cut  down,  whereof  the  tithe  was  set  out^ 
in   the   same   manner  and  with  notice  similar  to  the  other,  but 
more  particular  as  to  the  times  and  plaees  of  cutting  down  the  com 
and  setting  out  the  tithe;  and  because  the  defendant  at  the  several 
times  when,  &c.  each  of  them  being  after  the  expiration  of  the 
said  several  reasonable  times  to  wit,  at  &c.  could  not  depasture  the 
grass  there  then  growing  on  the  said  land  whereon  the  said  tithe 
was  so  set  out  and  remained  as  above-mentioned,  nor  use  the  same 
in  so  ample,  convenient,  and  beneficial  a  manner  as  he  otherwise 
might  and  ought  to  have  done,  according  to  the  usual  and  regular 
course  of  husbandry,  without  turning  the  cattle  in  the  declaration 
mentioned,  into  the  said  land  to  depasture  the  grass  there  then 
growing,  nor  without  moving  the  said  wheat,  &c.  in  the  last  count 
mentioned  to  a  convenient  distance,  he  the  defendant,  at  those 
several  times,  did  for  the  purpose  of  depasturing  the  grass  growing 
on  the  said  land,  and  using  the  same  in  such  ample,  conreniait, 
and  beneficial  a  manner  as  aforesaid,  «according  to  the  usual  and 
regular  course  of  husbandry,  turn  the  said  cattle  upon  the  land,  and 
remove  the  said  wheat,  &c.;  and  the  said  cattle  of  thdi*  own  accord 
ate  up  and  damaged  the  same,  &c.  he  the  defendant  doing  as  little 
[  1610  3  damage,  as  on  those  occasions  he  possibly  could,  consistently  wiUi 
his  so  depasturing,  &c.     The  third  plea  stated  generally,  that  the 
defendant  was  possessed  of  the  land  in  the  said  parish,  that  he  cut 
down  the  corn  growing  thereon,  and  set  out  the  tithe,  and  that 
on  the  same  day,  &c.  the  plaintifi&  had  notice  that  the  tithe  was 
set  out,  but  did  not  carry  away  the  same  \  and  concluded  as  the 
former  plea. 

To  the  two  special  pleas  there  was  a  demurrer;  assigning  for 
causes  that  they  only  stated  generally  that  the  plaintiffs  had  notice 
that  the  tithes  were  set  out,  without  showing  how  or  in  what  man* 
ner  they  had  notice,  or  that  the  same  was  given  by  or  on  the  be- 
half of  the  defendant;  and  also  as  to  the  last  plea  that  the  defend- 
ant had  not  alleged  that  the  plaintiffs  were  the  owners  or  proprie- 
tors of  the  tithes,  or  tlie  proper  persons  to  whom  such  notice  ought 
to  have  been  given.     Joinder  in  demurrer. 

Praed  was  called  upon  to  support  the  pleas,  and  was  asked  whe- 
ther the  point  had  not  been  decided  by  the  judgement  of  the  court 
in  Shapcott  and  Mugford,  1  Ld.  Baym.  187.  He  said  that  upon 
examining^  that  case  it  would  be  found  that  the  question  came  col« 
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laterally  befbce  tlie  court,  who  decided  it  with  a  hmiiiug  to  support      J  798. 
the  verdict,  wlliBh  might  have  been  maintained  on  other  grounds. 


For  there  was  no  doubt  but  that  the  plaintiff,  who  was  the  land-  v. 
owner,  had  a  right  to  maintain  his  action  and  recover  damages  ^^'^*^'^ 
against  the  defendant^  who  was  the  tithe  owner,  for  having  suffered 
the  tithe  to  remain  more  than  a  reasonable  time  on  the  land  to  the 
detriment  of  the  herbage.  But  admitting  that  the  court  did  decide 
the  very  point  now  in  question,  (though  it  was  not  necessary  for 
them  to  do  so),  still  tlie  judgement  may  not  be  deemed  conclusive, 
if  it  be  contrary  to  tlie  general  principles  of  law,  reason,  and  con-- 
venience,  or  to  other  authorities,  and  the  opinion  of  other  judges 
on  the  same  point.  The  case  on  the  pleadings  now  before  the  court 
is  shortly  this.  The  plaintiffs,  the  titlie-owners,  complain  that  the 
defendant's  cattle  have  destroyed  their  tithes.  The  defendant,  the 
land-owner,  says  that  the  tithes  were  duly  set  out  on  his  land,  of 
which  the  plaintiffs  had  notice,  that  a  reasonable  time  for  remov- 
ing them  passed,  and  then  the  defendant  put  his  cattle  into  his  land 
to  depasture  it,  and  the  cattle  ate  the  tithes.  The  result  is  that  the 
plaintiffs  have  suffered  a  loss  owing  to  their  own  default  or  neglect. 
But  it  is  a  general  principle  of  law  that  a  loss  or  hurt,  which  hap- 
pens to  a  man  by  his  own  default  or  neglect,  gives  him  no  right  of 
action.  The  plaintiffs  by  leaving  the  tithes  on  the  land  after  notice 
that  they  were  set  out  more  than  a  convenient  time  for  taking  [1611  J 
them  away  became  wrong-doers,  and  liable  to  an  action.  Then  it 
is  not  reasonable  that  the  defendant  should  be  deprived  of  the  use 
of  his  land,  by  the  continuance  of  that  which  is  wrongful  on  the  part 
of  the  plaintiff,  or  make  amends  to  the  plaintiffs  for  a  loss  arising 
from  their  own  wrong.  And  it  would  be  inconvenient,  not  to 
the  land-holder  alon?,  but  to  the  public  also,  that  land  should  re- 
main useless,  as  to  the  purposes  of  pasturage  or  agriculture;  which 
will  be  the  case,  if  the  land-owner  may  not  feed  it  with  his  cattle,  or 
till  it  so  long  as  the  tithe-owner  may  leave  the  tithe  there,  through 
negligence  or  obstinacy.  If  the  matter  here  pleaded  would  be  an 
answer  to  a  suit  in  the  spiritual  court  for  tithes,  it  should  be  a  suf- 
ficient defence  here  in  an  action  for  the  value  of  them,  otherwise 
the  judgement  of  the  two  courts  would  be  inconsistent.  But  it 
seems  from  the  judgement  in  Bennei  v.  S/iortwriglU  (a)  that  this 
matter  would  be  a  good  answer  to  a  suit  in  the  spiritual  court;  for 
on  the  motion  then  made  for  a  prohibition,  this  court  expressly 
said,  tliat  if  the  parishioner  setteth  out  his  tithes,  and  the  parson 
will  not  take  them,  or  if  tliey  be  destroyed  by  cattle  by  his  lache^ 
he  shall  not  have  tithe  again.  (Lord  Keiitfon  said,  it  might  be  true 
that  the  parson  should  not  have  tithes  in  kind  a  second  time,  but 
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(a)  »  Leon.  101, 
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1798.      that  did  not  show  that  he  should  not  hare  aremedy  for  the  destnic- 

muiams  ^'^"  ^^  ^^  ^^^'^  ^^^  ^^  ^^^  which  had  beooni^his  property.) 
V.  '  The  court  in  the  case  of  Webb  v.  Paternoster  (a)j  adopted  and  pro- 
'^*  ceeded  on  the  principle^  which  it  is  submitted  should  goyem  this 
case.  Sir  William  Plumer  had  given  license  to  Webb^  an  off-going 
tenant,  to  leave  a  rick  of  hay  on  the  land  until  he  cxrald  conve- 
niently sell  it,  and  some  timeafterwardsleased  theland  to  Paternoster^ 
who  two  years  after  the  license,  without  notice  to  Webb^  put  in  his 
cattle,  which  ate  the  hay :  WM  brought  an  action  of  trespass 
against  him,  and  these  &cts  appearing  to  the  court  on  the  pleadings, 
they  gave  judgerooit  after  much  argument  and  consideration  for  the 
defendant,  it  being  the  plaintiff's  fault  to  leave  the  hay  more  than 
a  convenient  time.  So  here,  the  law  allowed  theplaintifls  to  leave 
the  tithes  on  the  land  a  convenient  time,  and  it  was  their  &ult  to 
leave  them  longer.  It  is  remarkable  that  in  considering  that  case 
Dodridge  J.  put  the  case  now  before  the  court,  as  an  instAioe  to 

[  1612  ]  illustrate  the  principle.  He  said  (S  RoU.  Rep.  143,  144.)  if  a 
parson  suffer  his  tithe  to  lie  on  the  land,  shall  not  the  owner  put 
his  beast  on  the  land  ?  inferring  that  he  might:  and  Sir  H.  Mon- 
tague Lord  Ch*  J.  assented,  stating  the  reason,  that  it  b  the  parson's 
folly.  The  same  principle  had  been  recogniaed  and  acted  upon 
before  in  a  case  very  analogous.  It  is  thus  reported  (6) — ^In  error, 
it  was  said  to  be  law,  that  if  all  the  neighbours  of  a  Till  cany  their 
com  out  of  the  common  field,  except  one  who  will  not  carry  his 
through  obstinacy  or  negligence,  ther^  the  rest  may  put  their 
beasts  into  the  field,  and  shall  not  be  trespassers  to  the  other.     In 

8upn683.  Dodson  v.  Oliver  {e)  the  law  respecting  the  tithe  of  milk  is  thus 
stated — If  there  be  no  particular  custom  or  usage,  the  parishk>ner 
is  obliged  to  pay  every  tenth  meal,  to  milk  his  cows  at  the  usual 
place  of  milking  into  his  own  pails,  and  the  parson  is  obliged  to 
fetch  it  away  from  the  milking  place  in  his  own  pails  in  a  reason- 
able time ;  and  if  he  do  not  fetch  it  away  before  the  next  milking 
time,  the  parishioner  may  justify  pouring  the  milk  on  the  ground, 
because  he  then  has  occasion  for  his  own  pails.  The  same  aigu- 
ment  holds  here.  A  reasonable  time  for  removing  tbe  tithe  had 
passed ;  the  defendant  had  occasion  to  use  his  land,  and  therefore 
may  justify  putting  in  his  cattle.  The  destruction  of  the  tithe  in 
either  case  arises  from  the  default  or  neglect  of  the  tithe  owner. 
Gaselee  contra,  was  stopped  by  the  court 

Lord  Kenyan  Ch.  J. — This  is  a  question  of  universal  concern : 
blit  as  the  point  appears  to  have  been  solemnly  decided  in  the  court 
of  Common  Pleas  near  a  century  ago,  and  that  judgement  was 

(a)  Palm.  71.     S  Roll.  Rep,  MS.  152.     Godb.  282.     Ftoph:  151.     S.  C. 
(6)  Bro.  Abr.  tit.  Tresjwss,  352.  (c)  Bunb.  74. 
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founded  on  a  prior  case  in  the  22  Car.  2.  in  this  court,  I  think  it      1 798. 
ought  not  now  to  be  disturbed.     That  decision  is  also  supported  by    "~: — 
reason ;  it  is  much  better  that  the  owner  of  the  land  should  appeal  to         t. 
the  laws  of  his  country  for  redress  than  that  he  should  take  the  law     ^^ner, 
into  his  own  hands.     If  the  defendant  were  to  succeed  in  this  case, 
it  would  estabUsh  this  proposition,  that  if  cattle  stray  on  the  pro-    , 
perty  of  any  person  he  may  destroy  them :  but  he  is  bound  to  drive 
them  out  in  a  reasonable  manner.     Here  the  defendant  might  either 
have  brought  an  action  against  the  plaintiffs  for  not  taking  away 
the  tithes,  or  he  might  have  distrained  the  tithes  damage  feasant. 
Without,  however,  inquiring  into  the  I'easons  on  which  the;  case  in 
1  Ld.  Raymond  187*  proceeded,  it  is  sufficient  for  us  to  say  that 
that  case  was  fully  considered,  and  that  it  was  there  decided  that  [  1615  3 
the  owner  of  the  land  cannot  turn  on  his  cattle  before  the  tithes 
are  removed,  but  must  resort  to  his  action  ;  and  every  case  that  in- 
culcates the  principle,  that  a  party  should  apply  to  the  law  rather 
than  take  the  law  into  his  own  hands,  ought  to  be  adopted  in  courts 
of  justice. 

Lawrence  J. — I  think  there  is  a  great  deal  of  reason  in  the  argu- 
ment urged  on  behalf  of  the  defendant  in  this  case :  but  it  would 
be  too  much  for  us  to  overset  that  case  in  Ld.  Raymond,  in  which 
th  s  point  was  decided,  (a) 

Per  cm'iam.  Judgement  for  die  plaintiiBfs. 


Tr.  2  &  5  Geo.  II.     A.D.  1728.     C.  B. 

Barton  v.  HoUis.     [Fitzg.  78.] 

The  defendant  having  libelled  in  the  spiritual  court  for  tithes,  PrabibltioD 
as  vicar  of  S.  did  there  set  forth,  that  by  ancient  and  laudable  gnnted, 
custom,  all  the  small  tithes  of  the  parish  of  S.  do  belong,  and  have  der  to  dt^' 
belonged  to  the  vicar  of  the  said  parish  for  the  time  being ;  and  that  *'? "J^  ^°"*"- 
in  the  year  1728,  for  the  augmentation  of  the  aforesaid  vicarage,  thevicmr 
the  vicar  was  further  endowed  of  all  the  tithes  of  hay  within  the  ^^!'«^  , 

•  .  •gainst  the 

said  parish;  and  for  those  he  libelled  against  the  then  defendant,  leasee  of  the 
being  isnaer  of  the  rectory.     Now  jfor  a  prohibition  the  plaintiff  J^^^^ 
suggests,  that  the  rectory  of  S.  aforesaid,  was  appropriated  to  the  The  que*, 
priory  of  2>.  and  «o  brings  it  to  Henry  the  Eighth,  under  the  sta-  ^^^^^^ 
tute  of  dissolutions,  and  from  him  to  the  dean  and  chapter  of  properly 
Norwich,  whose  lessee  he  is ;  and  that  the  rectory  aforesaid,  and  all  upon  mo-  * 
the  lands  thereunto  belonging,  were,  at  the  time  of  the  dissolution  ^^' 
of  the  said  priory,  to  which,  Sec  and  have  been  at  all  times  before 
and  since  time  out  of  mind  discharged  of  tithes. 


(a)  See  also  MountfML  ▼•  Sidley^  3  Buktr.  336..  $upra  425. 
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1728-  Serjeant  Skinnet*  for  the  plaintiff.  —  AU  matters  cognizable  bj 

"T~^         the  spiritual  court  should  be  entirely  spiritual,  Bo.  Abr.  tiL  Proki" 

V.         bitiotij   28 1 .  S08.  311.     And  since  the  dissolution  of  monasteries,  a 

'^^^"*      rectory  impropriate  is  to  be  considered  as  a  lay  fee.      Further, 

where  the  question  is  about  the  right  of  tithes,  as  to  whom  they  shall 

be  due,  there,  the  spiritual  court  have  jurisdiction ;  but  they  have 

none,  where  the  question  is,  whether  tithes  are  due  or  not.     And 

[  16H  3  if  they  should  proceed  in  this  case,  tliey  must  determine,  whether 

the  glebe  of  this  rectory  is  tithable ;  for  the  plaintiff  is  farmer  of 

the  glebe,  and  the  libel  is  for  the  tithes  of  the  rectory  of  which  the 

glebe  is  parcel ;  now  it  is  against  common  right  that  the  glebe 

should  be  tithable^     However,  it  is  a  question  not  fit  for  their 

determination.     If  the  plaintiff  should  plead  in  the  spiritual  court  a 

discharge  of  tithes  under  the  statute  of  31   H.  8.  they  would  not 

•  jSupra       receive  such  a  plea.  Raym.  360.  ♦S  Co.  44.  Vid.  Mo.  761 .  f  Ydv.  SS. 

t  Sapra         WatS.  200. 

^^'  Seijeant  Eyre  for  the  defendant,  —  Two  questions  will  arise, 

1.  Whether  the  vicar  caa  have  tithes  out  of  the  glebe :  2.  Whe* 
ther,  this  being  between  the  vicar  and  impropriator,  the  spiritual 
court  have  jurisdiction.  As  to  the  first,  if  there  bean  express  grant 
of  tithes  out  of  the  glebe,  it  is  good,  Oo.  Eliz.  578.  Mo,  9ia 
As  to  the  second,  the  impropriator  being  in  the  place  of  the  pfirsou 
is  to  be  considered  as  an  ecclesiastical  person,  and  so  the  rectory 
impropriated  is  to  be  taken,  as  to  tlie  vicar,  as  in  the  hands  of  the 
parson,  and  therefore  the  right  of  tithes  will  be  the  only  quesUon 
in  the  spiritual  court ;  for  it  will  be  as  if  he  should  claim  those 
tithes  against  the  parson,  who  could  only  object  that  he  is  parson, 
and  that  the  tithes  are  claimed  out  of  his  glebe  in  his  own  posses^ 
sion.  And  this  being  the  case,  the  statute  of  Circtimspecte  again 
excludes  the  jurisdiction  of  the  temporal  courts*  Ro.  Abr.  309. 
falsely  printed  316,  310,  311.  2  Brotml.  S6.  Mo.  a07.  Godb..  196. 
2  Bulslr.  157.  3.  Btdstr.  22a 

Ej/re  Ch.  J« — This  is  a  suit  by  the  vicar  against  the  lessee  of  an 
impropriator  of  a  rectory  for  the  small  tithes  of  the  parish,  and  the 
hay-tithes  of  the  glebe,  whidi  the  vicar  claims  by  prescription  and 
endowment ;  which  1  hold  to  be  good ;  for  the  glebe  may  be  charg- 
ed by  an  express  and  particular  charge,  as  ap})ears  by  the  cases  cited. 
I  do  not  find  the  prescription  is  denied,  nor  otherwise  answered,, 
than  by  setting  up  another  prescription  against  it,  which  is  in  effect 
in  non  decimandoj  and  no  plea  out  of  tlie  mouth  of  a  layman :  for  if 
the  parson  demise  the  glebe,  his  lessee  shall  pay  him  tithes.  And 
this  is  not  like  a  particular  prescription  of  which  every  occupier  of 
the  land  should  take  advantage.  Wherefore  he  inclined  no  prohi- 
bition should  go*    But  it  was  thought  proper  these  points  should 
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not  be  determined  ujK)n  motion,  so  tliat  he  consented  with  the  rest  17*28^ 

of  the  judges,  that  a  prohibition  should  be  granted,  upon  which  the  "^„^^ 

plaintiff  was  ordered  to  declare  forthwith.  v. 

M,  14  Geo.  III.    A.D,]774.     Scac,  [1615] 

LUyd  V.  Benttey.    [MS.] 

On  a  motion  for  a  new  trial,  in  a  cause  which  had  been  tried  S.  c. 

before  Ei^e  B.  at  Shrewsbury,  on  the  statute  2  &  S  Ed.  6.  for  not  ^ssf^*"  * 

setting  out  tithe  of  clover  seed,  the  court  held,  that  the  seed  was  not  vol.  ii. 

to  pay  tithe  at  the  mill,  but  that  the  tenth  part  of  the  stalk,  &c.  was  iJj^thhing 

to  be  set  out  in  the  field  after  it  was  severed  from  the  ground.  clover-seed, 

"  the  tenth 
port  of  tlie  stalk  is  to  be  set  out  in  the  field  after  it  is  severed. 


H.  40  Geo.  III.     A.  D.  1800.     Scac. 

lUingwortk  v.  Leigh.     [MS.] 

The  bill  in  this  case  was  filed  by  Dr.  Illingxtx)rth,  as  vicar  of 
Fillonglei/j  in  the  county  of  Warwick,  against  the  Honourable  Mrs. 
Leigh,  tlie  impropriatrix  of  the  rectory,  and  a  Mrs.  Baker,  one 
of  her  tenants ;  and  the  principal  object  of  the  suit  was,  the  re* 
covery  of  agistment  tithe. 

In  support  of  the  claim,  the  vicar  produced  the  minister's  ac- 
counts from  Michaelmas  27th,  to  Michaelmas  28th,  H,  8.  which 
Stated  the  rectory  to  consist  only  of  garbs  and  hay. — Firma  rectoria 
de  FiUongley,  qiuE  solummodo  comistit  in  garbis  etfceno.  He  showed 
too,  from  an  ecclesiastical  survey  taken  in  26  H,  8.  the  relative 
value  of  the  rectory  and  vicarage  at  that  time,  inferring  from  the 
great  proportion  which  the  value  of  the  latter  bore  to  that  of  the 
former,  that  the  vicarage  must  have  had  all  the  small  tithes.  The 
next  evidence  was  a  suit  in  1654,  instituted  by  tv^o  persons  of  the 
name  of  Holbeche,  as  lessees  of  the  rectory,  claiming,  among  other 
tithes,  that  of  herbage :  the  defence  then  set  up  was,  that  the  rec- 
tor was  never  seised  of  the  herbage  tithe,  and  that  it  was  due  to  the 
vicar,  if  to  any  one.  The  decree  in  tliis  cause  was  not  produced, 
nor  any  thing  more  than  the  bill  and  answer.  This  evidence  was 
followed  by  the  production  of  several  terriers ;  some  of  which  stated 
the  vicar  to  have  all  small  tithes  generally,  and  others  gave  him  ex- 
pressly and  in  terms  the  herbage  of  barren  cattle ;  and  three  of  those 
of  the  latter  description  bore  tlie  signature  of  a  person,  who  was  at 
that  time  the  lessee  of  the  rectory.  It  was  in  proof,  that  all  the 
vicarial  tithes  had  been  time  out  of  mind  under  a  general  com-  [  1616  ] 
position. 

The  first  of  these  terriers  which  the  vicar  produced,  was  signed  Terriers, 
by  the  churchwardens  only.      Two  objections  were  taken  to  it:  signfdby 
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1800.      1st,  it  was  insisted  that  it  was  no  terrier  at  all,  because  made  by  the 
churchwardens  only,  and  not  signed  by  the  Ticar :  that  the  minister's 
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'  w.  signature  was  essential  to  give  the  instrument  the  character  of 
^^^'  a  terrier:  that  where  it  wanted  that  signature,  the  court  had  often 
the  dnircb-  refused  to  receive  it, .  though  it  came  from  the  minister  himself, 
^^f^**^  2dly,  It  was  insisted,  that  even  supposing  it  to  be  a  proper  terrier, 
adminible  yet  that  it  could  not  be  admitted  in  evidence  in  this  cause  as  against 
Thtfut  ^^  rector,  because  not  signed  by  any  person  claiming  under,  or  on 
aboadrais.   the  part  of  the  recton 

the  reSor  ^^  answer  to  thb  it  was  said,  that  notwithstanding  this  informality, 
^^on^  .  the  instrument  in  question  must  be  considered  as  a  terrier:  that 
^^"^'^  -  I.  it  purports  to  be  an  account  of  the  church,  is  signed,  as  fiu-  as  it 


ing  oncfer  goes,  by  the  proper  officers,  and  comes  out  of  the  properoflBce,  the 
tor  imn.  bishop's  registry, :  that  terriers  were  often  signed  by  curates  only, 
and  yet  were  received  in  evidence :  that  they  were  entitled  to  credit, 
because  returned  to  the  bishop  upon  oath :  that  the  objection,  that 
it  was  not  signed  by  any  one  on  the  part  of  the  rector  had  been 
oRen  over- ruled :  that  terriers  were  so  received,  because  evidence 
cl  reputation ;  and  they  were  here  offinred  to  prove  that  of  which 
reputation  was  evidence:  that  the  terrier  in  question,  besides 
coming  from  an  unsuspected  place,  was  signed  by  persons  perfectly 
disinterested,  to  whom  it  was  a  matter  of  entire  indi£kraice  whether 
they  paid  to  the  rector  or  the  vicar;  at  the  same  time  that  it  was 
of  importance  to  tliem  to  ascertain  to  which  of  them  they  were  to 
make  their  payment,  in  order  that  they  might  not  be  liable  to  make 
.    it  twice  over. 

The  court  were  of  opinion,  that  the  terrier  was  admissible,  for 
that  it  had  been  recc^i^ced  in  the  character  of  a  terrier  by  the 
spiritual  coiurt:  that  such  an  imperfect  terrier  hadboan  often  received 
of  late,  in  this  court:  that  it  was  true,  LocdC.B.  Stynner  had 
once  rejected  it,  but  that  he  had  afterwards  chai^[ed  his  opinioo, 
and  since  that  time  it  had  been  uniformly  received :  that  the  pre- 
sent terrier  was  signed  by  persons  not  only  no  way  interested ;  but 
whose  duty  it  was  from  tlieir  official  situation  to  do  it :  and  that  the 
want  of  the  vicar's  signature  made  it  a  stronger  piece  c^  evidence  in 
his  &vour. 
[  1617  ]  The  case  so  made  out  by  the  vicar  was  met  by  the  impropriatrix 
with  the  followuig  evidence.  She  first  produced  terriers  oi*  ante- 
cedent date  to  those  which  had  been  brought  by  tlie  vicar,  some  of 
which  were  signed  by  the  vicar  only,  but  none  of  them  made,  any 
mention  of  agistment  tithe,  and  one  of  them,  signed  by_the  vicar 
and  churchwardens,  purported  to  be  ^^  an  account  of  all  5tfcA  things 
**  as  are  due  and  tithable  to  the  vicar  of  the  parish  of  Fillongley." 
She  next  produced  the  deposition  and  decree  in  that  8uit,':the  tide 
and  answer  in  which  had  been  brought  forward  by  the  vicar.  That 
decree  gave  the  rector  2s.  for  every  pound  rent  for  the  agistment 
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tithe;  and  it  purported  to  proceed  (among  other  evidence)  upon      1800. 
two  very  ancient  accounts  in  the  time  of  JS.  4.     But  this  decree    77"!^ 
was  only  against  one  of  the  defendants,  Taylor ;  nor  did  it  appear         v. 
that  the  cause  was  ever  brought  to  a  hearing  against  the  others.      ^^* 
And  Taylor  appeared  to  be  occupier  only  of  a  particular  piece  of 
land,  formerly  parcel  of  Fillongley  Park*     She  then  read  depositions 
in  another  cause,  by  which  it  appeared  that  several  compositions 
had  been  received  for  the  herbage-tithes  of  FiUofigley  Park  by  a  Mr. 
PatHeltj  the  then  impropriator.     She  afterwards  o&red  in  evidence 
the  books  of  former  lessees  of  the  rectory,  the  entries  in  which 
shewed  the  receipt  of  sums  of  money  for  the  herbage- tithe,  and  some 
of  those  entries  were  made  by  those  very  lessees  who  had  signed  the 
terriers  acknowledging  the  vicar's  title  to  the  herbage-tithe. 

The  admissibility  of  this  last  evidence  was  strongly  objected  to  by  Books  of 
the  vicar's  counsel.    •They  said,  tliat  although  a  parson's  book  might  ^^^^^^f 
be  read,  yet  that  of  an  impropriator  or  his  lessee  could  not:  that  a  containing 
spiritual  rector  or  vicar  was  under  no  temptation  to  fabricate  evi-  ^IfJ^^ 
dence,  having  no  estate  which  he  could  dispose  o^  nor  any  interest  of  agist- 
beyond  his  own  incumbency:  that  the  impropriator  had  the  in-  ^^^ 
heritance,  the  lessee  an  assignable  interest;  tliat  they  therefore  had  •^^  ^ 
both  of  them  strong  inducements  to  fabricate,  inasmuch  as  the  sale-  h^oq  of 
able  interest  of  the  latter,  and  the  reversionary  estate  of  tlie  former,  ^^^^  !«•»•» 
might  be  greatly  benefited  by  it :    that  the   case  of  the  parson's  the  claim  of 
book  respecting  his  tithes  had  always  been  considered  as  a  solitary  *?  impro- 
exception  to  the  general  rule :  that  it  was  so  stated  to  be  by  lord  that  species 
Kenyon  in  the  case  of  Outram  v.  Morexoood,  5  Term  Rep.  123.  that  o^**^- 
it  was  not  therefore  to  be  built  upon  as  establishing  a  principle,  nor 
to  be  followed  into  all  its  consequences :  that  the  books  of  a  re- 
ceiver, charging  himself  ^ith  the  receipt  of  money,  in  such  a  case 
might  be  admitted,  because  there  is  no  suspicion  of  forgery,  the  re- 
ceiver having  a  direct  and  immediate  interest  to  the  contrary ;  it 
not  being  supposable  that  he  would  charge  himself  with  money  [  1618  ] 
which  he  had  never  receiveid :   that  these  books  could  not  be  ad- 
mitted as  evidence  of  reputation,  because  reputation  itself  would  be 
no  evidence  in  this  case,  where  it  is  to  prove  a  particular  fact :  that 
there  wa^  no  instance  in  a  question  simply  of  tithes  where  the  books 
of  a  former  impropriator  had  been  received  to  assist  the  claim  of  the 
present  impropriator:  that  in  the  anonymous  case  in  Bunb.  46.  (a) 


(a)  .That  case  is  as  follows —  *'  Upon  a  bill  by  has  the  inheritance,  ought  not.  to  be  read.     To 

an  impropriate  rector  for  a  mortuary,  the  book  of  this  it  was  answered,  that  the  book  of  a  lord  of 

some  of  the  predeoeasor  impropriators  was  offered  a  manor,  who  has  the  fee,  is  admitted  as  evidence 

io  be  read  in  evidence,  wherein  were  entries  of  of  quit-rents.     (Sed  qumrt,  if  th^  bare  entry  of  the 

payments  of  mortuaries ;    but  it  was  objected,  lord  of  a  manor  in  Iiis  book  be  evidence,  though 

that  altlibngh  a  parson'ii  book  (who  is  only  tenant  a  bailiff's  accounts,  where  it  apfi^ars  the  rents 

for  lift*,  and  therefore  not  supposed  to  cuter  any  liarc  been  paid  and  allowed  in  tlie  account,  are 

thin;;  wlih'  partiality  to  *  his  successor)  may  be  'admitted  li*  evidence  )  *  Per  curiamf  let  the  book 

read  ;   yet  tlie  book  of  a  lay  impropriator,  who  be  read." 
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1 800.     it  is  true  tlie  books  of  the  impropriator's  predecessor  were  admitted: 
but  that  was  not  a  suit  for  tithes,  but  tor  mortuaries :  besides,  that 
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▼.  that  case  was  not  law,  and  had  never  been  allowed  in  this  court: 
Su^*65  that  the  case  of  Woodnoth  v.  Lord  Cobham^  Bunb.  180.  was  clearly 
distinguishable  from  the  present;  for  the  entries  there  admitted 
were  not  those  of  a  former  impropriator  or  his  lessee,  to  support 
the  claim  of  the  plaintifi^  impropriator,  but  were  the  accounts  of  a 
steward  of  the  father  of  the  defendant,  a  parishioner ;  and  tliose  ac- 
counts stood  clear  of  all  suspicion,  the  steward  having  no  interest 
to  induce  him  to  state  such  a  papnent  to  have  been  made  to  the 
vicar,  if  in  point  of  fact  it  had  not  been  made. 

HMt  per  atriam^  the  question  is,  whether  there  be  any  d^^ree  of 
in6uence  upon  the  mind  of  a  lessee  more  than  on  that  of  a  rector 
or  vicar,  whose  books  are  constantly  received  to  support  the  de- 
mands of  his  successors.     It  would  be  of  no  avail  to  a  leasee  to 
&bricate,  since  he  could  not  make  what  he  might  insei-t  evidence 
during  the  term  either  for  himself  or  his  assignee.     These  are 
general  accounts  of  the  receipts  made  during  the  term,  and  seem 
entitled  to  the  same  credit  with   the  entries  made   by  a  parson 
during  his  incumbency.     Lord  Kenyan  could  not  mean  to  say,  that 
the  case  of  a  parson's  books  was  the  only  exception  to  the  general 
rule,  that  any  other  case  falling  within  the  same  principle  would  not 
be  admitted. 
[  I6I9  ]       It  appeared  from  these  books,  that  in  the  years  1718,  1719,  and 
1720,  tlie  lessees  had  received  in  several  instances  for  the  herbage- 
tithe;  but  that  in  1727,  1728,  and  1729,  there  were  no  receipts  by 
them  of  that  species  of  tithe;  and  upon  the  whole,  of  at  least  a 
hundred  occupiers  in  the  parish,  only  two  or  three  had  ever  paid  it. 
It  alsp  appeared  from  these  entries,  that  the  lessees  had  received  a 
composition  for  coppice  wood,   a  circumstance  which  was  relied 
upon  as  negativing  the  extreme  restriction  of  the  minister's  accounts, 
and  showing  that  the  solummodo  was  incorrect.     These  written  do^ 
cuments  were  followed  by  some  parol  evidence.     A  former  tenant 
of  a  piece  of  pasture  called  the  Deep  Moor,  deposed,  that  he  had  paid 
to  tlie  lessees  of  the  rectory  for  eleven  years  1 05.  per  awmm,  for 
herbage-tithe,  and  had  also  paid  during  part  of  that  time  2^.  6d. 
per  annum  to  the  vicar,  but  what  he  had  paid  this  last  sum  for  he 
knew  not ;  and  had  discontinued  it  at  the  desire  of  his  landlord. 
Two  or  three  other  witnesses  stated,  that  the  lessees  of  the  rectory 
had  insisted  upon  an  herbage-tithe  in  those  years  when  the  lands 
were  not  ploughed. 

Upon  this  evidence  the  court  directed  an  issue,  to  try  whether 
the  vicar  was  entitled  to  the  agistment  tithe,  which  came  on  to  be 
tried  at  the  Summer  Assizes  1799,  at  Wai-mck,  before  Mr.  J.  Heathy 

21 
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when  a  verdict  was  found  {a)  in  favour  of  the  vicar.     Upon  the      1800. 
trial  of  the  issue,  the  counsel  for  the  impropriatrix  offered  in  evi-    .„.  ^Z 
dence  depositions  in  a  suit  between  Holbechey  a  former  lessee,  and         v. 
WAadcockf  an  occupier,  but  produced  neither  bill  nor  answer.  ^'* 

It  was  objected  by  the  vicar's  counsel,  that  without  the  bill  and  Depositions 
answer,  or  proving  that  all  due  diligence  had  been  used  to  discover  cyidence 
them,  but  without  effect,  and  giving  collateral  proof  of  their  con-  'without 
tents,  these  depositions  could  not  be  received  :  that  it  was  necessary  either  bill 
to  produce  the  bill  and  answer,  in  order  tliat  it  micrht  be  seen  who  the  ****  *?*.^*^''» 
parties  were,  and  what  were  the  questions  in  issue  between  them,  be-  any  proof 
cause  the  depositions  could  be  evidence  only  between  the  same  par-  ^Entente- 
ties,  or  those  claiming  under  them,  and  upon  the  same  point :  that 
it  was  clear  from  the  depositions  themselves,  that  the  vicar  was  not 
A  party  to  the  suit,  because  he  was  examined  as  a  witness ;  that  the 
suit  therefore  was,  as  to  him,  res  inter  alios  acta  :  that  the  only  ground 
on  which  it  could  be  contended  they  might  be  admitted  was,  where 
liearsay  or  reputation  was  evidence:  that  hearsay  could  not  be  evi-  [  1620  ] 
dence  in  this  case,  because  it  was  to  prove  a  particular  fact :  that 
the  very  depositions  themselves  were  confined  to  the  claim  of  agist- 
ment tithe  in  a  particular  place,  and  did  not  affect  to  speak  of  the 
•j^eneral  custom  of  the  parish.     The  learned  judge  was  clearly  of 
opinion  that  they  were  inadmissible,  and  accordingly  rejected  them, 
and  cited  Gilb.  65.   Sir  Tho.  Raym.  336.  Newburgh  v.  Newburgh. 
I  Br.  P.C.  347.  Baker  v.  Sweet*,  Bunb,  91.  Aftderton  v.  Magawley,  •  S«pra 
3  Br.  P.C.  208.     A  new  trial  was  moved  for  upon  two  grounds: 
1st,  that  the  learned  judge  was  mistaken  in  rejecting  the  above  evi- 
dence ;  2d,  that  the  verdict  was  against  the  weight  of  evidence.    And 
the  court  granted  a  new  trial  expressly  upon  both  of  these  grounds, 
but  gave  no  reasons,  as  I  am  informed,  why  they  thought  the  evi- 
dence which  the  learned  judge  had  rejected,  ought  to  have  been  ad- 
mitted.    Upon  the  second  trial  a  verdict  was  found  for  the  impro- 
priatrix, where  the  matter  ended,  {b) 


H.  40  Geo.  III.     A.  D.  1800.     In  Cane. 

Rose  V.  Calland.     [5  Ves.  jun.  186.] 

The  bill  was  filed  by  devisees  in  trust,  to  obtain  the  specific  Whetiier  a 
performance  of  an  agreement  entered  Into  by  the  defendant  for  the  tio^"frora 
purchase  of  an  estate.  noQ-pay- 

The  sale  was  by  auction;  and  ninety-four  acres  of  the  estate  tiSwbea 
were  stated  in  the  particular  of  sale  to  be  exempt  from  the  tithe  of  iw  to  the 

1      .  claim  of  a 

hay. 


{a)  At  the  trial  the  vicar  produced  the  minis-     crown.     The  rectory  was  appropriated    to    the 
ler*s    accounts    for    three   successive  years,    the     priory  of  Mastoke. 
whole  time  the  rectory  was  in  the  hands  of  the         [b)  See  also  Byam  v.  Soot/i,  2  IJri.  234.  infra. 
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ISOO.  It  was  objected,  that  this  exemption  was  not  asceitftined  t^  the 

^~       "    abstract.     No  tithe  of  hay  had  ever  been  taken  within  the  memory 

▼.         of  man,  nor  any  thing  paid  in  lieu  of  it;  and  other  tithes  had  been 

^^^'     regularly  taken,  and  the  tithes  of  the  parish  were  all  in  lay  bands. 

Uy  impro-        It  was  argued  by  the  Attorney  General  Sot  the  plaintifl^  that  in 

^DM^ur.    ^^^^  ^-  Baker* J  the  court   decided    upon   the  principle,   whidi 

•  Supim       must  govern  this  case,  that  the  rector  baring  been  only  in  pos- 

i4sa  session  of  one-third  of  the  tithes,   they  would   not  help  him  to 

get   possession   of  the  other    two-tliirds:   tlmt   the    presomptioo 

ought  to  be  raised  against  a  lay  impropriator :  that  the  absurdity  of 

holding,  that  Uiere  cannot  be  a  presumption  against  him,  is  evident 

from  this  instance — an  estate  was  sold  in  an  adjoining  parish  free 

from  the  payment  of  great  tithes :  but  the  ccmveyance  of  the  tides 

[  1621  ]  could  not  be  found ;  and  the  same  objection  would  have  been  made, 

if  at  last  the  deeds,  conveying  the  tithes,  had  not  been  fiMmd  by 

accident. 

,  On  the  other  side  it  was  said,  that  in  StruU  v.  Baker  there  was 
Supnii77.  a  ground,  since  the  case  of  Fanskaw  v.  Rotheram,  for  saying  the 
two-thirds  of  the  tithes  had  been  severed :  that  before  the  case  of 
Farishaw  v.  Rotfta-am^  the  law  was  monstrous;  obliging  the  de- 
fendant against  a  cbim  of  titties  to  produce  the  original  deed,  by 
which  that  portion  of  tithes  claimed  was  severed :  that  the  longer 
the  time,  the  more  difficult  it  was  to  make  out  the  possession :  but 
that  that  was  put  an  end  to  in  that  case. 

Lord  Chancellor. — I  can  do  nothing  at  present  bnt  send  this  to 
tlie  Master.  There  is  no  state  of  the  case.  The  question  is  very 
important  I  should  like  to  have  the  Master's  report,  and  a  state 
of  the  case ;  for  if  I  was  now  to  hold  it  a  flat  objection  to  the  titles 
that  would  go  upon  the  presumption,  that  it  is  a  clear  poi^tof  law 
that  a  lay  rector,  who  can  convey,  contract,  and  diminish  his  right, 
which  a  spiritual  rector  cannot,  is  not  to  be  barred  from  his  right 
to  any  particular  tithe  by  the  length  of  time,  or  the  circumstances 
attending  the  receipt  of  his  other  tithes.  I  should  be  very  loth  to 
go  that  length.  On  the  other  hand,  I  should  be  very  unwilling  to 
make  a  man  purchase  a  law  suit  The  argument  is  certainly  very 
strong  upon  the  instance  mentioned  by  the  Attorney  General;  where 
the  deeds  were  found  by  accident 

For  the  defendant,  it  was  afterwards  argued.  That  there  have 
been  two  or  three  cases  lately  in  the  Court  of  Exchequer  upon  this 
Supnii448.  subject :  that  in  Nagle  v.  Edxcardsy  this  distinct  point  was  argued 
very  fully  in  that  court;  and  it  was  determined,  that  there  can 
be  no  presumption  from  any  length  of  time  against  a  lay  im- 
propriator. 

Lord  Chancellor. — If  that  is  so,  I  am  afraid  I  cannot  make  a  pur* 
chaser  take  a  title  in  the  teeth  of  that  decision. '  -^ 
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The  Attorney  General  in  rqily  said,  It  was  very  material  to      1800. 
know  the  nature  of  the  defence  in  those  cases;  perhaps  it  might  ■ 

have  been  a  prescription  de  non  decimando :  and  he  referred  to  Med-        v. 

Mr.  Graham  {amicus  curiai)  mentioned  the  case  of  Trinity  CoU 
lege  V.  Bamngton^  (a)  in  the  Court  of  Exchequer,  in  the  time  of  Lord 
Chief  Baron  Eyre\  where  this  point  was  decided  in  favour  of  the 
claims  of  tithes.  The  portion  of  tithes  claimed  had  not  been  paid 
for  a  great  length  of  time.  The  Chief  Baron  in  giving  judgement, 
acknowledged  the  clear  distinction  between  a  lay  impropriator  and  [  1622  ] 
a  spiritual  rector,  from  the  restraint  of  alienation  upon  the  latter : 
but  he  went  upon  the  idea,  that  the  law  clearly  was,  that  no  length 
of  time  would  bar  a  lay  impropriator. 

The  reference  to  the  Master  was  not  made ;  but  the  cause  stood 
for  judgement. 

Lord  Chancellor. — If  I  was  to  send  this  case  to  the  Master,  I 
should  create  a  needless  expence ;  for  upon  the  case  in  the  CourT*    '^ 
of  Exchequer,  Nagle  v.  Edwards^  which  I  have  looked  into,  my     •  * 
difficulty  is  this ;  can  I  make  a  person  take  a  title  m  the  face  of       # 
that  decision  ?  If  I  do,  I  decree  him  to  enter  into  a  law  suit.  That 
case  was  upon  the  tithe  of  agistment.     There  was  a  very  long  pos- 
session, and  all  the.  inc6nvenience  to  induce  the  court  to  raise  the 
presumption.     I  read  that  case,  and  also  Lord  Petre  v.  Blencoe,  very  Supra  1484, 
attentively.     It  rather  struck  me  that  there  was  a  great  deal  of  evi- 
dence-    I  desire  to  be  understood  as  not  entirely  agreeing  with  the 
determination  of  the  court  of  Exchequer.     But  I  should  be  in  a 
strange  situation,  in  desiring  a  purchaser  to  take  this  title,  because 
I  think  the  point  a  pretty  good  one,  though  the  court  of  Exche- 
quer have  determined  against  it.     It  is  tilling  him  to  try  my  opi- 
nion at  liis  expence.      Unfortunately,   they  have  very  distinctly 
stated  it  in  the  particular  to  be  free  from  hay-tithe.     I  do  not 
think  the  court  of  Exchequer  weighed  suflBciently  the  effect  of 
Scoft  V.  Air€T/y  and  the  other  cases.  Supra 1 174. 

Dismiss  the  bill  without  costs ;  and  let  the  deposit  be  paid  ac- 
cording to  the  terms  of  the  agreeir.?nt. 


M.  4lGeo.IIL     A.  D.  1800.     Scac. 

Coppard  y.  Page.     [Forest.  Rep.  i.  1.]  Nov.  17. 

This  was  a  bill  for  the  tithe  of  fish  caught  in  the  poit  o(  Has^  in  a  bill  for 
tingSf  and  the  only  question  was,  whether  it  was  brought  against  ^'iV'^*''"' 
the  proper  parties.  The  defendants  were  proprietors  of  different  persons  in- 
fishing-boats  at  Hastings ;  a  number  of  boats  were  employed  in  ™^,IJi. 

,        (a)  4  Wood'i  Deer,  376. 
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the  fishery,  and  the  adventurers  in  each  consisted  of  the  owneis  of 
the  boat,  the  owners  of  the  nets,  and  the  master  and  ^crew  gf 
the  boat,  among  whom  die  proceeds  of  each  boat  were  divided 
according  to  agreement:  the  masters  of  the  boats  made  the  <U^ 
vision,  and  were  accountable  for  the  amount  of  each  person^s 
share. 

Plumer  and  PemherUm  for  Ae'  defendants.  — f  T^e  Kfl  does  not, 
conlprehend  all  the  parties  interested  In  the  question,  .tgir  the  owners 
t>f  the  nets  and  the  masters  and  crew  of  the  boat  are  entitled  to  a 
share  of  the  profits,  and  therefore  should  have  been  made  parties 
to  the  bUL 

Richards  and  Hall  for  the  plaintiff,  —r  It  would  he  impossible  iM 
succeed,  if  all  the  pel'sons  engaged  in  the  fishery  most  be  made  par^ 
ties,  as  the  masters  of  the  boats  make  the  division  pf,  the  profits, 
and  are  accountable  for  the  amount,  they  are  the  proper  persons 
against  whom  to  bring  the  bill ;  at  any  rate,  this  objection  is  not 
properly  made,  as  it  is  in  the  nature  of  a. plea  in  abatement;  a  plea 
in  abatement  must  shew  who  are  the  proper  parties,  and  so  oi^hl 
the  defendants  in  this  case ;  not  having  done  so^  Ih^  alMmai  lake 
advantage  of  the  want  of  .parties  in  thia  manner* 

Plumer  ux  reply. 

We  do  not  contend  that  all  the  persons  cHgi^gecl  in  the  fisheiy 
should  have  been  joined,  but  that  the  plaintiff  ought  to  have  seleded 
all  those  engaged  in  any  one  adventure,  as  the  master,  the  crew, 
and  the  owners  of  the  nets  and  boats.  The  master  of  the  boat  is 
only  the  agent  for  the  other  parties,  who  are  e<)ual|y  interested  in 
the  question.  There  is  a  distinction  between  a  plea  in  abatement, 
and  the  objection  now  made ;  by  the  defendant's  answer,  the  plain- 
tiff is  apprised  that  other  parties  are  concerned,  and  he  might  have 
called  upon  the  defendants  l^  interrogatories  to  state  who  they  were. 
It  is  not  usual  in  an  answer  to  do  more  than  to  apprise  the  plaintiff 
that  there  are  other  parties  concerned. 

The  court  being  of  opinion,  that  all  the  persons  interested  in  ooe 
particular  adventure  should  have  been  joined. 

The  biU  was  dismissed. 


Sittings  after  M.   42  Geo.  III.    A.  D.  1801.    Scac. 

Worrall  v.  Miller  and  Sweel.     [Toller's  Treat,  on  the  Law  of 

Tithes,  124.] 

Bill  by  impropriate  rector  against  nurserymen  within  the  parish 
for  the  tithes  in  kind  of  all  the  produce  of  the  nursery-grounds,  as 
houses  and    well  for  young  trees,  ordinary  fruits,  and  garden-stuff,  as  for  pines, 
not^uSijSe.  6™P^^  ^^^  ^'^  exotics  produced  or  brought  to  perfection  in  hot- 
houses and  green-houses.    Defendants  admitted  his  claim  to  tithes 
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of  all  the  productions  of  their  nursery-grounds,  which  they  had  1801. 
oflfered  to  settle  and  account  for ;  but  denied  it  in  regard  to  any 
productions  forced  or  preserved  in  buildings;  (that  is  to  say),  pines, 
and  other  exotics  which  they  admitted  they  cultivated  in  their 
housesi;  inaiating  that  those  articles  were  not  tithable.  The  court 
decreed,  that  so  much  of  the  bill  as  prayed  an  account  of  pine- 
apples, grapes,  and  other  exotics  nused  in  hot-houses  and  green- 
houses should  be  dismissed  without  costs,  and  that  the  bill  should 
be  dismissed  with  costs,  (a) 


Sittings  after  H.  42  Geo.  III.    A.  D.  1802.    Cane. 

(y Connor  v.  Cooke.     [6  Ves.  665.]  JV».S4, 25. 

BitL  by  lessee  for  20  years  under  Trinity  Collie,  Cambridge^  l«ue  di- 
of  all  tithes  great  and  small  of  the  hamlet  or  district  o(  Streetfield^  in  ^^odut^ 


the  parish  of  Monkirby^  against  an  occupier  of  the  lands  for  an 
account  of  the  tithes  of  milk  and  agistment  subtracted  since  Mr-  amounting 

ckaelmas  1797.  *^^%*"«ii 

Defendant,  liyfiis  answer,  set  up  a  modus  of  2Ql.  a-year,  payable  tithes,  not- 
half-yearly,  for  the  lands  called  Sireef/leldSf  in  lieu  and  satisfacdon  7iA"**nd- 
of  tithes ;  and  suggested  that  such  modus  had  been  payable  long  appearance 
before  time  of  memory,  and  did  not  exceed  the  value  of  the  tithes  «''•'»>"*•■■• 
for  which  it  had  been  payable,  which  he  represented  to  be  about 
501.  a-year.     The  depositions  stated  in  substance,  that  Streetfields 
was  an  entire  farm  of  near  400  acres ;  within  the  rectory  was  C<?5- 
tersooeTj  and  other  hamlets.   Streetfields^  in  its  then  state,  was  worth 
30*.  an  acre,  if  in  tillage  would  be  worth  40s.     The  yearly  value  of 
the  great  and  small  tithes  in  its  then  state  was  from  35.  to  5s.  an 
acre,  (according  to  diflerent  witnesses,)  if  in  tillage  would  be  worth 
155.  computed  from  the  then  prices.     The  sum  of  20/.  was  im- 
memorially  paid  as  a  modus  or  rate  tithe  in  lieu  and  satisfaction  of 
all  tithes.     Supported  also  by  general  reputation. 

The  other  evidence  was  an  extent,  3  Rich  2.  1380.,  and  an  in* 
quisition  post  mortem^  19  Ed.  4.  A.  D.  1480.  (6) 

The  Solicitor  General  and  Bell  for  plaintifll  —  The  modus  set  up 
of  l5.  an  acre  is  too  rank.    Troutbeck  v.  Lawson  (c),  Startup  v.  Dorf-  Sup«587. 
deridge.     Where  rankness  is  so  plain  the  court  will  not  send  it  to 
an  issue ;  otherwise  it  must  be  carried  to  this  extent,  that  the  court 
can  in  no  case  decide  without  an  issue.  '^ Moore  v.  Beckford.  f  Ekin  •  Supra 
V.  Pigot.     From  acts  of  parliament  and  other  things,  of  which  the  i^|u* 
court  can  take  notice  judicially,  they  can  judge  of  rankness,  and,  76S. 
where  it  appears  clearly,  can  decide  upon  it.     It  depends  upon  the 

(n)   See  Adams  v.  Wallfr,  supra  1204.  unaccountably  large,  in  proportion  to  the  Ttluo 

(6)  It  vffis  observed  by  the  Lord  Chancellor ^     of  the  land, 
that  tlie  instruments  made  the  value  of  the  tithes        (c)  1  Wood's  Deer.  22$, 
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1802.     word  "garbarum"  (a)  occurring  in  the  extent,  whether  it  includes 
"riT  every  thing  bound  up  into  sheafs  or  bundles :  whether  tithes  were 

V.         formerly  payable  upon  the  arable  lands. 
Cooke.  ^^  Romilly  and  Mr.  Martin  for  defendant.  —  There  must  be  an 

issue.  The  payment  must  be  presumed  immemorial,  unless  there 
is  something  in  it  destructive  of  itself.  By  refusing  an  issue  in  such 
a  case  as  this,  numerous  decisions  will  be  overturned.  The  con- 
sideration of  rankness  of  a  modus  is  very  different  when  applied  to 
a  parochial  modus  for  any  particular  article  ev^n  throughout  a  pa- 
rish, and  when  payable  for  a  particular  district.  In  Sansomv, 
Supri  806.  Shaw  {a)  the  doctrine  of  a  rank  modus  was  considered  a  sort  of 
Supraii66.  innovation.  That  this  is  a  question  of  &ct  appears  from  Pyke\, 
Dcrjoling.  In  many  other  cases  upon  smaller  or  greater  payments, 
the  court  has  considered  some  of  them  good,  and  some  fit  for  a 

•  Supm  jury.  Bedford  v.  Sambell^j  Ekins  v.  Dormer  \^  and  Hardcastle  v. 
t^Supra  Slater  %.  The  objection  of  value  was  greater  than  in  this  case.  In 
600.  a  late  case,  in  Scac.  Fermor  v.  Lorraine^  evidence  of  the  value  of 
784"^**       the  rectory  very  ancient  was  not  considered  sufficient  to  prevent  it 

from  going  to  a  jury. 

The  inquisitions  are  inaccurate,  and  fiivour  the  family,  and  the 
estate  is  taken  at  a  nominal  value.     Issues  have  been  directed  on 

•  Supra  a  higher  modus*  Twclls  v.  Welby*^  Ashby  v.  Power  \j  Edge  v. 
t^Supra  Oglandcr  {b)  is  certainly  a  very  strong  case.  In  Atkyns  v.  Lord 
V2\\H.  Willoughby  dc  Brooke  X^  the  court  was  disposed  to  decide  against  the 
1412^'*        rector,  if  he  had  not  insisted  upon  an  issue.     In  the  receipts  the 

expression  ^^  rate  tithe*'  is  often  used,  but  it  cannot  be  inferred 
that  it  is  not  a  modus  because  the  clergyman  chooses  to  call  it  a 
rate  tithe.      These  payments  were  not  anciently  called  moduseu 
Supra  802.    Itichards  v.  Evans. 

The  Solicitor-general  replied. 

Lord  Chancellor.  —  The  question  is  undoubtedly  a  question  of 
fact :  tithes  of  agistment  and  milk  are  the  tithes  the  lands  yield  at 
present     The  account  is  of  course,  unless  something  is  set  up  by 
the  defendants  to  shew  the  demand  has  been  otherwise  satisfied, 
or  that  he  is  ready  to  satisfy  it  in  the  way  a  rector  is  entitled.   The 
defence  is  a  payment  from  time  immemorial  in  a  strict  sense.     Ac- 
cording to  the  constitution  of  this  court,  it  may  take  to  itself  the 
decision  of  every  part  put  in  issue  upon  the  record,  and  this  was 
known  long  before  Serjeant  BelfieUTs  time(c).     Courts  of  equity  in 
'  ancient  times  were  more  in  the  habit  of  deciding  on  questions  of 
fact  than  in  later  times.     If  any  reasonable  doubt  has  been  thrown 
upon  immemorial  payments,  it  has  been  thought  wise  to  send  the 


(a)  See  sujrra  606.  n.,  where  this  case  is  ob-        (c)  See  Sansom  T.  Shaw,  GwUl.  806.,  aadti* 
served  upon.  note,  ihid, 

(6)  Cited  JTennedy  y*  Goodwin,  Bun.  301 « 


CoqU. 


CASES.  162G 

question  of  fact  to  a  jury,  and  I  cannot  suppose  there  is  any  pre-  1802. 
judice  in  a  tribunal  appointed  according  to  the  constitution  of  the  ^.^ 
country.  Upon  the  question  of  fact,  whether  there  has  been  this  _  v. 
immemorial  payment,  the  magnitude  of  the  payment  is  but  evi- 
dence of  the  improbability  that  it  was  immemorially  paid,  on  the 
inference  that  the  landholder  would  not  so  long  ago  have  agreed  to 
have  come  to  a  composition  so  far  above  the  value*  On  the  other 
hand,  a  great  deal  of  observation  has  been  fairly  applied  to  tliat. 
In  this  case  for  many  years  back,  during  which,  in  all  probability, 
the  payment  was  not  half  the  value  of  the  tithe,  20l,  per  annum  was 
paid  for  all  tithe  when  the  value  of  the  agistment  alone  was  50/. ; 
so  that  the  question  cannot  always  be  determined  by  the  single 
fact  of  the  relative  value  of  the  tithe  and  the  payment  in  lieu  of  it. 
The  rankness  being  but  evidence  of  the  immemoriality  of  the  pay- 
ment forms  no  objection  in  point  of  law  to  the  modtcs.  If  you  can 
infer  that  it  has  existed,  the  inequality  of  the  payment  forms  no  ob- 
jection to  it.  Therefore  in  the  case  in  Blackstone  {a)  the  judges 
certified  that  2s.'6d,  was  not  an  illegal  payment  for  a  lamb.  As  to 
the  tithe  of  particular  things,  it  is  observed  in  all  these  cases  {b)j 
that  the  inference  from  the  magnitude  of  the  payment  is  much 
stronger  against  the  fact  that  it  is  immemorial,  than  in  an  agree- 
ment to  pay  so  much  per  acre,  and  a  fortiori  for  a  particular  farm  ; 
for  it  is  perfectly  easy,  in  almost  any  period  of  our  history,  to  ascer- 
tain what  a  lamb  was  worth ;  and  therefore  to  conjecture  upon 
what  in  any  place  parties  would  agree.  But  what  is  the  value  of 
land  in  a  particular  parish,  and  what  therefore  it  is  proper  to  give 
pa*  acre  is  a  very  complicated  question.  The  owner  might  have 
been  in  possession  of  land  of  very  different  values,  and  might  com- 
mute upon  the  whole ;  though,  if  not  an  average  commutation,  it 
would  be  a  very  improvident  commutation  for  a  distinct  part.  The 
ownership  might  have  beei^  severed,  and  then  it  would  be  very 
rash  to  conclude  against  a  modus,  admitted  to  be  too  great  for  any 
particular  part ;  when  tlie  very  foundation  is,  that  he  thereby  got 
the  liberty  of  compensating  for  the  tithes  in  the  other  lands.  So, 
upon  a  farm  modus :  I  cannot  weigh  the  propriety  of  it,  but  I  cannot 
forget  that  great  judges  have  said  in  equity,  and  put  it  to  juries  that 
there  may  be  a  convenience  in  having  a  farm  modus ;  :3¥hich  may 
induce  an  individual  to  give  more  in  that  way  than  he  would  as  a 
modus  for  particular  tithable  practice,  ox  per  acre  of  arable  land,  and 
not  including  hay,  Sfc.  and  they  have  stated  that  piety  might  in- 
duce them  to  give  rather  more  than  less  than  the  value  to  the 
clergyman.  With  reg&rd  to  the  cases  I  never  could  persuade  my- 
self that  Is.  an  acre  upon  the  principle  of  rankness  was  not  pro- 


(a)  Pxfke  V.  Dowling,  2  Bla.  Rep.  1259.  supra  1166. 

(b)  Jikkards  ▼.  Hvant,  I  Yes.  59^  witra  8(^» 
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^^^'*  bably  a  monstrous  payment,  and  that  the  payments  sent  to  be  tried 
o^Connor  ®t  law  Were  not  monstrous ;  but  still  the  judges  have  thought  that 
even  such  payments  ought  to  go  to  trial,  and  verdicts  under  which 
even  more  than  Is.  an  acre  has  been  claimed  have  been  confirmed. 
What  is  this  more  than  I5.  an  acre  for  all  tithes  of  this  &rm,  in 
whatever  form  cultivated  or  occupied  ?  Tliere  is  very  little  evidence, 
that  this  land  was  formerly  arable.  I  cannot  conclude  that  it  was 
not;  or  that  this  modus  may  not  be  shewn  by  some  evidence  to  be 
as  reasonable  a  commutation  for  tithes,  even  put  so  distributively, 
and  not  as  a  farm  moduSf  as  in  some  of  those  cases  where  Is.  an 
acre  has  been  given  for  tithe  of  hay  alone.  The  cases  are  cerUuDly 
strong,  but  issues  have  been  directed  in  cases  full  as  strong,  and 
judges  have  acted  upon  them  afterwards.  The  case  tried  by  Mr. 
Justice  Buller  was  exceedingly  strong  (a) ;  one  circumstance  was 
exceedingly  strong  as  to  the  value  of  the  whole  rectory  at  the  Ume. 
I  remember  a  case  of  presumption  upon  the  advowson  of  Chester- 
le-Street.  The  manor  was  granted  to  the  Milbank  fiunily,  with  an 
express'  exemption  of  the  advowson.  They  had  pres^ited  in  ooe 
or  two  instances ;  and  the  jury  was  directed  by  Lord  Mafis/kld  to 
presume  that  the  crown  had  made  a  grant,  which  grant  was  not  pro- 
duceable,  and  Mr.  Justice  Buller  held  that  direction  of  Lord  Mans- 
Jidd  perfecdy  right.  Lord  C.  J.  Eyre  was  no  friend  to  the  doctrine 
of  presumption ;  yet  he  sent  that  case  (6)  back  to  be  tried  upon  the 
presumption,  whether  If.  an  acre  was  a  good  madM  upon  land 
proved  worth  165.  an  acre,  and  four  years  befiMr#>:J;S«»  jun^acre. 
Can  it  be  doubted,  whether  this  was  a  fair  coinniiita[tioB'?  yet  the 
court  of  Exchequer  said  it  was  a  question  of  fiict».  and  they  sent  it 
back  to  be  tried,  and  the  conclusion  was  right.  Issue  directed. 
Verdict  for  plaintiff  in  the  issue,  defendant  in  equi^.  On  H^ao.  29, 
a  motion  was  made  for  a  new  trial,  on  the  ground  of  misdirection  of 
the  judges  and  new  evidence  since  discovered. 

S.C.  A.D.  1803.    [7  Ves.  535.] 
i^Mf  1^  Motion  for  new  trial.  —  Counsel  in  reply  stopped  by  the  court, 

and  held  by  the  Lord  Chancellor,  that  there  ought  to  be  a  new 
trial ;  not  that  he  was  dissatisfied  with  the  verdict  upon  the  facts 
but  on  the  ground,  that  the  points  in  the  case  had  not  been  dis- 
tinctly laid  before  the  jury,  and  that  new  evidence  had  been  dis- 
covered. 


Sittings  afler  H.  53  Geo.  IIL    A.D.  180S.    Cane. 

S2.         '  Haxokins  v.  Kelly.    [8  Ves.  308.] 

Lease  for         The  Lord  Chancellor.  —  This  bill  is  filed  under  circumstances  I 

rector  haT-    ^^  sorry  to  hear  of:  a  demise  by  a  rector  to  four  fiurmers ;  making 

^ — —1 • 

(a)  TnwOi  ▼.  r(E%,  ntpra  1192.  (h)  XVetft  t.  /r<%. 
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them  the  parson  to  provide  for  the  church.     The  rector  dying  in      1803.. 
March^  tlie  antecedent  rent  was  due  the  preceding  Michaelmas.    ^^^^.^ 
The  defendant,  at  Michaelmas  next  after  he  was  inducted,  received         v.. 
from  these  farmers,  as  and  for  a  year's  rent,  the  sum  of  227/.  185.       J^' 
The  biil  insists,  that  as  that  sum  was  paid  as  and  for  a  year's  rent,  *ng  ceased 
the  executors  of  the  deceased  rector  are  entitled  to  a  proportion,  ^^e  sue-    ^ 
not  demanding  a  proportion  according  to  time,  or  with  reference  ceeding  in- 
to any  particular  ratio ;  but  insisting  upon  some  proportion.     In  receiyed 
answer  to  the  demurrer  for  want  of  equity,  it  is  said,  that  though  ['<>™  *** 
the  lease  became  void  in  March  by  the  death  of  the  rector,  and  of  money, 
though,  under  the  terms  of  it,  no  rent  was  due  from  the  preceding  ^^J^ 
Michaelmas^  yet  it  is  not  to  be  denied,  that  the  persons  who  engaged  whole  year, 
from  thence  to  Mareh^  were  und^  certainly  an  imperfect,  but  in  ^^  ^ 
some  degree  a  conscientious  obligation  to  pay  for  the  use  and  which  the 
occupation  of  the  property  belonging  to  the  rectory  in  that  pedbd.  ^^ec«? 
It  is  clear,  the  incumbent  hayuig  thought  proper  to  make  this  lease,  tor  is  en- 
tlie  rent  payable  the  last  Michaelmas  preceding  hiis  death,  is  all  that  ^pportion- 
k>  bw  he  ifr  entitled  to  receive;  and  he  could  set  up  no  demand  for  "»««>**  *n^* 
tithes;  nor  for  rent  before  the  day  upon  which  it  was  payable  under  bis  bill 


sum 


ihe  demise:  if,  therefore,  there  is  any  right  either  in  law  or  equity^  oter-nile4. 
it  is  upon  the  circumstance  that  the  persons  who  were  to  tender 
the  rent  are  disposed  to  pay  a  sum  of  money,  as  and  for  the  rent 
€>f  the  whole  year,  from  motives  of  conscience  or  otherwise.    The 
right  of  the  saceeeding  incumbent  is  to  take  his  tithes  in  kind ;  not 
a  right  to  ibait  sum  as  and  for  rent     The  lease  was  void  absolutely 
upon  the  death  of  the  former  incumbent:  but  the  defendant  re- 
ceived this.  Buai  as  texxt.    The  question  therefore  is,  whether,  if 
•f  hese  fitrmers,  wha  were  the  tenants,  tboi^ht  proper  to  pay  a  sum 
of  money,  nod  in  respect  of  those  rights  the  defendant  had  from 
his  ind«etion,  bu^  as  rent*  under  a  lease,  having  run  out  in  the  time 
of  his  predecessor,  there  is  any  right  in  the  executors  to  a  propor- 
tion ;  or,  in  other  words,  whether  it  is  not  to  be  considered  as 
money  paid  to  their  use,  or  in  this  court  to  be  accounted  for* 
'Previously  to  this  statute  (a),  there  is  no  doubt  a  tenant  for  life 
and  his  executor  lost  die  rent  from  the  last  day  upon  which  it  was 
^  payable^     But  the  question  is,  not  whether  they  lost  it  in  this  sense, 
that  they  could  not  recover  it;  but  whether,  if  a  person  under  no 
obligation  thbugtit  proper  from  conscientious  motives  to  pay,  it  is 
not  to  be  considered  paid  for^e.  u^e  of  the  person  under  whom 
the .  .eojoyment  wa^  had.    In  P^g^  ^-  Gee  {b\  the  payment  was 
nia<^e  by  a  person  not  bound  in  law ;  and  it  was  held^  that  the  per- 
son receiving  was  accountable,  and  that  the  proportion  must  be 

L_  - -  -      .      -  -  ■  -  -         -         -I  ■       ^       .    _         I-  I-      -    -  I  -    -- ■ 

(«)  Stat.  11  Geo.  2.  c.  19.  s.  15.         •  » 
{h)  Ambl.  198.     Burn*s  Justice,  tItL  Distress,     lleg.  Lib.  B.  1753.  fo.  63. 

Y  4  ■'■ 
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180S.  that  according  to  the  statute.  In  Whitfield  v.  Pimlarj  i^  the  court 
of  Common  Pleas  (a),  it  was  held  even  at  law,  that  a  lease  by  tenant 
in  tail  was  within  the  statute,  and  the  executor  was  entitled  to  an 
^'^^'  apportionment.  In  Vernon  v.  Vernon  (6),  some  of  the  tenants  had 
leases ;  others  had  not,  but  were  by  agireement  tenants  from  year 
to  year.  The  question  was,  whether  a  proportion  of  the  rents  paid 
to  the  receivers  was  due  to  the  administrator  of  Henry  Vernon,  who 
was  tenant  in  tail.  The  case  oi Lord  Strafford  y^Lady  Wentworth  (c) 
was  cited :  in  which  case,  the  tenant  in  tail  having  died  on  tlie  rent 
day,  and  the  remainder-roan  having  received  the  rent,  it  was  held, 
that  it  should  be  paid  over  to  the  representative  of  the  tenant  in 
tail.  There  it  might  be  said  the  tenant  had  lived  till  the  day  began 
upon  which  the  rent  was  payable;  but  that  is  not  the  only  principle 
upon  which  the  decision  is  put;  the  other  is  recognized  also.  Lord 
TliurUm  had  great  doubt  upon  the  question,  and  determined  that 
where  the  occupier  held  without  a  lease,  he  should  not  be  permitted 
to  say  it  was  from  year  to  year,  though  his  bargain  was  for  that ; 
but,  in  order  to  give  the  executor  a  proportion,  the  court  would 
imply,  that  the  occupier  was  not  tenant  from  year  to  year,  and 
would  consider  him  tenant  at  will,  therefore  neither  affirming  nor 
denying.    Paget  v.  Gee,  and  the  other  cases. 

My  difficulty  upon  that  is,  how  to  imply  a  different  contract  out 
of  the  express  contract,  in  order  to  raise  this  equity,  which  is  a 
much  more  difficult  operation  than  that  of  those  cases ;  and  I  really 
think  there  is  a  very  fair  principle  in  those  cases ;  for  it  amounts  to 
this,  a  person  by  contract  is  bound  to  pay  60/.  a  year  and  no  more; 
being  so  liable,  he  lives  another  year,  except  one  day,  enjoying 
the  whole  profit ;  he  feels,  under  those  circumstances,  that  it  is 
morally  right,  that  he  should  pay  for  the  enjoyment,  though  not 
bound ;   and,  under  that  impression,  he  pays  the  money  to  an- 
other person  who  has   no  manner   of  title,   but  who  receives  it 
as  and  for  rent.     Then  if  it  is  paid  in  respect  of  the  enjoyment 
under  the  other,  why  not  infer  that  in  law  it  was  paid  to  tl)e  use 
of  the  person  under  whom  he  had  the  enjoyment?    Upon  that 
principle,  Whitfield  v.  Pindar  may  very  well  be  supported ;  then  if 
it  is  so  at  law,  the  question  is,  whether  the  demurrer  will  not  hold 
as  the  relief  is  sought  in  equity.     But  in  Paget  v.  Gee,  it  was  held 
that  relief  should  be  given  in  equity.     I  am  not  inclined  to  go 
against  that  authority ;  and  though  Lord  Hardmckd  followed  the 
law,  I  do  not  apprehend,  there  is  an  end  of  the  equity :  because  a 
court  of  law  afterwards,  in  Whitfield  y.  Pindar,  followed  that  decision. 

Demurrer  over-ruled,  (d) 


(o)  H.  1781.  (b)  2  Bro,  C.C.  659.         (d)  Sec  also  IFUiianis  v.  Potudl,  10  East  2(»9. 

9  Mod.  21.     Pre,  Cha.  555.  (;i/*ro  1647.     Enxirtc  Smifth,  1  Swanbt.  S37.  n. 
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1809. 


Sittings  after  H.  43  Geo.  III.    A. D.  1803.     Scac. 

Kynaston  v.  The  East  India  Company.     [4  Price  840  ji>4.  25. 

Bill  by  the  impropriate  rector  of  St.  Botolph  against  certain  S.C. 
occupiers  of  houses  and  warehouses,  for  the  tithes  thereof,  accord-  i3°ve».'9. 
ing  to  the  improved  value.     Defendants  pleaded,  that,  as  owners  A  ware* 
of  the  buildings,  they  had  never  paid  any  rent  for  their  occupation,  j^^  ^^ 
that  there  were  formerly  some  obscure  buildings  on  the  same  site,  rish  of  St. 
which  most  probably  never  paid  any  rent ;  Uiey  admitted  having  built  o» 
paid  I5.  in  the  pound  to  the  plaintiflF  for  tithes  after  a  rate  of  800/.  f**^  ^^ 
a  year,  (the  proportion  of  the  land  tax)  from  the  year  1776  to  which  had 
the  Midsummer  then  last,  but  insisted  it  was  in  their  own  wrong.      never  paid 

.         rent,  liable 

Macdonaldf  Chief  Baron. — This  defence  proceeds  on  the  notion  to  tithes 
that  as  no  rent  has  ever  been  paid  for  these  premises,  there  is  no  ^^^ 
criterion  by  which  they  can  be  assessed  under  this  Stat  (37  Hen.  8.  2«.  9</.  in 
c.  12.) ;  and  it  is  therefore  concluded,  on  the  authority  of  Skidmare  v.  ^<J5i°  ' 
Bell*,  that  these  buildings  are  not  tithable.  In  the  cases  in  the  de-  to  the  aii- 
cree  book,  said  to  have  decided  that  titlies  must  be  paid  according  „ndcr  thT* 
to  the  rent  or  vabie,  the  words  appear  to  be  used  synonimously,  and  statute 
so  they  are  in  the  reports  and  schedules  :  two  cases  cited  go  to  this  c.  12.  and' 
point.    Bramston  v.  Heronf,  an  exemption  was  claimed  for  a  new  dearee. 
built  house  on  the  site  of  old  houses,  because  no  rent  had  been  ^28. 
paid,  and  tithes  were  decreed  to  be  paid  for  the  new  house.    There  tgj"**™ 
was  no  necessity  to  resort  to  value  in  that  case,  because  there  was 
a  rent ;  but  it  shews  that  a  new-built  house  ought  to  pay.  Williamson  Supra  90«. 
V.  Gosling  goes  the  whole  length.     The  claim  of  the  rector  and  gt^t^  "  ^ 
the  situation  of  Goslings  two  houses  was  the  same  which  were 
built  on  the  sites  of  four ;  three  of  which  had  paid  ancient  sums.  De- 
fendant said  he  had  formerly  occupied  one  of  the  houses  of  about 
the  yearly  value  of  100/.  Now  that  was  the  case  of  a  house  built  on 
the  sites  of  old  houses,  and  the  decree  was,  that  as  to  the  three,  they 
were  protected  by  the  ancient  payments,  but  that  the  defendant 
should  pay  2s.  9d^  in  the  pound  for  the  new  house  according  to  the 
yearly  value,  which  was  about  Uie  value  stated.     Compare  these 
cases ;  this  is  that  of  a  warehouse  built  on  sites  of  houses  which  had 
never  paid  rent,  and  was  therefore  on  all  fours  with  the  case  cited ; 
tiierefbre  the  decree  must  be  for  25. 9^.  in  the  pound  according  to  the 
annual  value ;  as  the  case  is  entangled,  no  costs.     Affirmed  in  the  ^'^  ^» 
House  of  Lords,  (fl) 


(a)  Sheffield  v.  Pierce,  tupra  503.     Ivatt  ▼.     irarden  and  Minor  Canons  tf  St,  Pautt  t.  The 
Warren^  sujira  1054.     Sayer  ▼.  Mumfordf  sujyra    JDeany  4  Pri.  65,  infra.     Minor  Canont  of  8i»  , 
S4G.    Kj/naUon  v.   IFiUou^hb^,   su2tra  891*    n«     raul*s  v.  CrickcU,  5  Vn.  14. 
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^^Q^'  M.  44  Geo.  III.    A.  D.  1803.  Cane. 

i\r«w.  21,  The  JVarden  and  Minor  Canons  of  St.  PauPs^  London^  v.  Morris; 

and  Morris  V.  The  Warden,  S^c.  of  St.  P(itJ^s.  [9  Ves.  155.] 

After  two  Th£  bill  in  the  first  of  these  causes  by  the  Warden  and  Minor 

barin^a-  Canons  of  St.  PouTs  and  their  lessees  stated  their  title  as  parson 

▼our  of  the  and  proprietors  of  the  church  oi  St.  Gregory^  under  letters  patent, 

wvrden  and  ^^*  ^*  ^'  ^^  ^  tithes,  &c.  within  the  said  parish,  and  the  decree 

minor  ca.  and  stat.  37  H.  8-  c.  12.  for  the  payment  of  25.  9<i.  in  the  pound. 

Pau/*8,to  '^he  bill  also  stated  the  stat.  22  Car.  2.  c.  1.1.  for  rebuilding  the 

***'^"  city  of  London,  uniting  the  parishes  of  St.  Mary  Magdalen,  Old 

dtr  thtt  de-  Ptsh  Street,  and  St.  Gregory,  and  the  stat.  22.  and  23.  Car.  2.  c  15. 

^it's.'^  fixing  the  tithes  of  those  two  parishes  at  120/.  both  those  statutes 

upon  an  Saving  expressly  the  rights  of  the  plaintiffs  as  parson  and  proprie- 

^^any^  tors,  &c.,  to  receive  all  tithes,  &c.  within  that  parish  as  before;  and 

and  what  Stating  further  a  dispute  about  the  payment  of  that  sum  of  12OL9 

iMd  b<^  ^^^  ^^  order  made  by  Lord  Shqfiesbury,  upon  petition,  directing 

paid;  anew  that  sum  to  be  raised  upon  both  parishes^  and  paid  to  the  incum- 

^l^fj!^  bent  and  his  successors,  the  bill  prayed  an  account  of  the  titbes  due 

though  eri-.  frqai  the  defendants  ocoupiers  of  houses  within  the  paridi. 

■|Mir»  ffaa 

'-,  TLlie  defendants,  by  their  answer,  set  np  various  paymtnts  kss 


that  ought  iiian  2si  9d.  in  the  poond,  as  customary  payments  for  the  res* 
baen  ra-  p^ctive  hottses  in  lieu  of  tithes,  and  stated  that  tbey  could  gain  no 
ceivcd«tfaia  inlbrmation  as  to  the  sum  to  be  paid;  that  in  1763,  the  last  of  the 

being  in  me  1^        '  ' 

diMKtkm  leases  'usuidly  granted  by  the'  warden,  *  iaCf,  was  snflBered  ^  to  expire 
fo^luto^  bytheparibhbnfecsvlnftisliiig  thatthcy  were -not -liable  to  pejr  the 
formation ;  ■  adnQal  snm assesfited upon thenmted pe|ishes irtkler stat^*  fi2*«nd 23. 
^JjJH^  Cbr;  2*  for  the  maintenance  of  the  incmnbent ;  and  also  to  make  the 
thou^  accustomed  payments  to  the  warden  and  minor  canons.  They  iiv- 
^[[|^^  sisted,  that  if  the  parishioners  were  bound  te  pay  tithea  «t  the  raU 
than  Sf.  9rf.  of  2i.  M.  in  the  pound,  the  tithes  would  have  amounted,  duriailthe 

had  been 

}jaid,  not  Continuance  of  the  lease  so  granted,  to  sur  annual  sum  grady  ex* 

■be^"^^  ceeding  the  rents  reserved,  and  the  fines^  paid  upon '  teMwai,Md 

payment ia  they  insisted  upon  the  said  leases  and  the  said  inlvariaUd'eaniial 

^mL^  payments  made  for  the  premises  respectively  oocupicd'^B^r  'ikfend* 

Qm.  1st.  ants,  as  evidence  that  the  said  decree  for  ^tith^  never'  bad  any 

^^^^'^^^  operation  in  the  parish  of  St.  Gregory^  and  that,  at  the  ttane  of 

have  been  maicing  the  decree,  the  inhabitants  had  been  accustomed^ til»]Bqpcer- 

^|[^^.^  taSn  ancient  and  invariable  annual  sums  in  lieu  of'tithies-ldbirfhaKin 

toe  cross- 
cause,  as      the  decree  specified*  They  forther  insisted,  that  the  provisi^Hdin  the 

the^biil^of"  two  Statutes  of  Car.  2.  reserving  to  the  warden  and  mhidr  qpnons  the 
neie  lessees  right  to  all  tithes',  &c  within  the  parisl/of  S/i  Gregory,  were  so  intco- 
sdij^itT**  <luced  in  order  to  obviate  all  doubts  respecting  such  tithes  under  the 
tending  to  provisions  of  the  said  acts,  by  reason  that  there  could  be  no  r^ular 
payment^    incumbent  of  the  said  parish,  the  church  being,  by  the  letters  patent^ 
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to  be  served  by  the  warden  or  one  of  the  canons  ;  and  that,  not-     180S. 
withstanding  the  provision  in  atat  22  and  23.  Car.  2.,  the  warden,    ^^[Tw^ 
&c.  were  bound  by  that  act  to  allow,  out  of  the  ancient  accustomed   den,  ^c.  of 
payments  to  them  in  lieu  of  tithes  towards  the  assessment  made  on    ^^'  ^^» 
the  parish  of  Si.  Gergory^  such  sums  as  the  warden,  &c.  have  been     Jtfbrm. 
accustomed  and  ought  to  have  paid  by  way  of  compensation  for  different 
tJie  service  of  the  church,  as  its  rateable  proportion  of  the  sum  of  ^«>jn  that 
120/.,  settled  by  the  act  for  the  annual  maintenance  of  the  incum-  tbdra^  ^ 
bent  of  the  said  united  parishes.  ^^^*  "^ 

The  amended  bill  charged,  that  the  inhabitants  had  not,  at  the  biishment 
time  of  the  decree  in  1345,  and  from  time  whereof,  &c.,  been  ac-  o^^h»<* 
customed   to  pay  any  certain  invariable  sums,  in  lieu  of  tithes ;  by  their 
but  that  they  wei-e  variable,  and  charged,  as  evidence  of  such  van-  *""• 
ation,  two  copies  of  assessments,  one  entitled,  ^^  first,  or  ancient 
rate;"  the  other,  ^^  last  rate,  or  new  rate;"  in  which  it  appeared 
that  the  payments  assessed  by  the  later  rate,  exceeded,  in  most 
instances,  the  former  rates,  and  that  on  the  first  rate  there  are 
assessments  at  2s.  9d.  in  the  pound,  or  in  assessments  divisible  at' 
that  rate. 

Defendants  by  their  answer  to  the  amended  bill,  insisted  upon 
the  said  assessment,  entitled  ^^  first  or  ancient  rate,"  stated  in  the 
amended  bill  as  evidence^  that  the  ancient  and  accustomed  annual 
payments  were  according  to  such  rate,  and  that  wkere  the  sums 
paid  differed,  such  difierence  must  be  taken  to  have  crept  in  in 
cQurseoftimefrom  the  ignorance  of  thepartiesof  their  ancientright. 

Defendants,  by  their  cnwsobill^  prayed  the  establishment  of  the 
ancient  and  accustomed  payment  for  and  in  lieu  of  tithes  setup 
by  their  answer:  and  by  amendment  adopted  the  first  or  ancient 
rate. 

*  An  issue  in  J^.  JS.  was  directed  by  Lord  Loughborough  to  try  gene- 
rally) whether  any,  and  what  sum  less  than  25*  9d.  in  tlie  poond 
had  been  paid.  Verdict  for  the  Warden^  ^Cf  npon  the  ground,  that 
the  parish  books  coul4  not  be  admitted  as  legal  evidence :  upon  a 
second  trial,  directed  at  the  bar  of  the  £xchequer,  a  second  verdict 
for  the  Warden^  4^. 

Mr.  Mansfield  and  Mr.  Leach^  for  the  defendants,  in  the  first 
causCy  moved  for  a  new  trial,  principally  on  the  ground,  tliat  the 
proceedings  in  an  old  canse,  Morris  v.  Turner,  temp^  Car.  2.  Scaccy 
in  which  a  decree  was  made,  by  consent  of  the  Warden  and  Minor 
CanonSf  subject  to  a  reference  in  whicb  no  award  appeared,  had 
been  rejected  as  evidence. 

The  Attomei/'Generalf  Mr.  Richards,  and  Mr.  Stanley,  shewed 
cause  against  the  motion :  citing  The  Bishop  of  Lincoln  v.  EUis*^  *  Supra 
I^gon  V.  Sli-uli.  t  t^&ipra 

1430. 
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1803.         The  Lord  Chancellor.  —  Upon  the  first  trial  of  this  issue  in  tlic 

.^^^     court  of  K,B.y  tlie  evidence  of  the  books  was  rejected,  on  the  ground 

</«»,  4-c.  of  that  they  were  not  at  liberty  to  receive  evidence  not  legal  evidence, 

SL  Paul  s    uj^iggg  directed  by  the  order  of  this  court     Upon  the  new  trial  at 

Morris,      the  bar  of  the  Exchequer,  an  order  was  made,  that  the  plaintifik 

JVir».  21.      were  to  be  at  liberty  to  produce  the  books  of  the  vestry  and  church- 

wardens)  and.  though  there  was  some  altercation,  the  opinion  of 

the  court  was,  that  the  Lord  Chancellor  meant,  that  this  evidence 

should  be  read ;  and  I  think,  it  was  the  right  construction  of  the 

order. 

The  motion  now  made  is  principally  upon  the  ground,  that  evi- 
dence was  rejected,  and  that  it  is  material  to  the  fact  in  issue. 
This  cause  is  novel.  The  answer  of  the  Minor  Canons  is  expressed 
in  terms  novel  and  upusual.  The  cross  bill  of  the  defendant  sets  up 
their  claim.  This  is  the  first  bill  under  which  occupiers,  not  owners, 
have  had  a  decree  for  establishing  payments  in  lieu  of  tithes.  They 
have,  however,  in  this  instance,  had  that  decree,  (a)  The  Minor 
Canons  amended  the  bill,  bringing  forward,  out  of  their  repository, 
this  old  book,  entitled,  "  A  Register  of  the  Lands  and  Tenements 
belonging  to  the  Minor  Canons;"  in  which  are  contained  the 
rates  of  St.  Gregorys,  Their  answer  to  the  cross  bill  also  dis- 
closed the  contents  of  this  book.     The  defendants  to  the  orimnal 

o 

bill  could  not  amend  their  answer :  but  they  put  in  another  answer 
varying  the  defence ;  and  they  amended  their  bill  by  striking  out 
the  payments,  the  establishment  of  which  they  had  prayed,  and 
inserted  others ;  making  their  claim  correspond  with  their  defence. 
Supra  633.  An  issue  was  directed  according  to  that  directed  in  Bennet  v.  Trep^ 
paSf  a  case  which  is  nothing  like  an  authority  for  directing  such 
an  issue ;  for  in  this  case,  as  understood  at  the  hearing,  the  defend- 
ants had  not,  as  in  that,  put  themselves  upon  the  point  that  different 
sums  had  been  paid  at  difierent  times,  which,  nevertheless,  might 
as  the  three  judges  observe,  be  aliquot  parts  of  some  pound  rent, 
or  rate,  invariably  paid  in  the  parish ;  the  defendants  therefore, 
not  having  stated  themselves  any  precise  payment,  the  court 
directed  an  issue,  whether  any,  and  what  less  sum  had  been  paid ; 
putting  it  upon  the  defendants  to  shew,  that  these  sums,  though 
varying  in  appearance,  did  not  vary  in  fact,  as  they  would  not,  if 
aliquot  parts  of  that  larger  sum.  The  three  judges,  who,  with  the 
approbation  of  the  House  of  Lords,  thought  that  issue  ought  to 
be  directed,  were  of  that  opinion,  not  in  a  case  where  the  recoiti 
contradicted  itself,  but  upon  a  record  stating  that  some  larger  sum 
ought  to  be  the  permediate. 


(o)  Warden  uiul  Minor  Canons  ofSLPauts  v.  CrkkeU^  2  Vcs.  jun.  563.  ju/ms  1435. 
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The  difficulty  in  this  case  is,  that  the  issue  is  directed  in  the      1 803. 
conjoint  cause.     Suppose  the  occupiers  may  file  a  bill,  leaving  out    y/w?  /For- 
the  owners,  who  may  file  another.     |  do  not  recollect  an  instance  dentic.  of 
in  which  this  court,  upon  a  bill  to  establish  customary  payments  of      *  y^    ' 
any  nature,  that  bill  seeking  to  establish  the  sums  therein  specified,     Monit. 
has  permitted  such  a  plaintifi"  to  try,  whether  he  could  avail  him- 
self of  any  other  payment.     His  bill  being  brought  to  establish  ?^P^J2*to 
that  payment,  if  he  cannot  establish  it,  the  bill  ought  to  be  dis-  establish 
missed;  or,  if  he  attempted  in  an  issue  to  set  up  a  payment,  for  ^*^"^ 
the  purpose  of  supporting  his  bill,  different  from  that  which  it  puts  him. 
prays  to  establish  ;  the  court  ought  to  restrain  him :  and  no  issue  ^^  ^^^ 
ought  to  be  directed ;  but  whetlier  the  payments  stated  in  the  bill  and  proves 
are  the  payments.     There  is  nothing  in  Bennett  v.  Treppas  tlmt  Jhere  roust 
can  be  considered  an  authority  for  a  decree  for  these  defendants,  if  be  a  decree 
any  other  payment  had  been  proved.  him. 

The  most  material  exception  to  this  doctrine  is,  where  a  plaintiff 
seeking  payments  of  any  species  or  tithes  in  kind,  by  his  evidence 
introduces  doubt  whether  he  is  entitled  to  make  a  demand  against 
his  common  law  right.  Upon  the  trial  in  the  court  of  K.B.  it  was 
thought  necessary,  but  very  difficult  to  say,  what  must  be  said  upon 
the  statute,  that  a  less  sum  than  2s.. 9d.  in  the  pound  was  accus- 
tomed to  be  paid,  and  the  person  asserting  that  a  less  sum  was  to 
be  paid,  must  prove  what  that  sum  was.  Whatever  is  the  difficulty 
of  believing  that  sum  could  have  been  paid  before  the  time  of  //.  8. 
the  plaintiffs  must  succeed,  unless  the  defendants  can  prove  what 
less  sum  was  paid.  There  appears  not  to  have  been  suiiicient  dis- 
cussion in  the  court  of  K.  B.  as  to  the  meaning  of  the  expression, 
"  accustomed  to  be  paid ;"  at  first  it  was  represented  to  be  beyond 
the  time  of  memory ;  but  that  was  pared  down,  and  very  properly,  Customary 
so  as  to  leave  the  construction  open ;  and  Bennett  v.  Treppas  shews  pay»nents 
it  is  not  necessary  to  construe  it  to  that  extent;  but  upon  the  statute  need 
statute  it  was  there  considered  that  eiffht  years  were  sufficient.     It  "**'  ^^  1"?' 

^      ,•'  mcmonaL 

is  not,  however,  to  be  considered  settled  in  that  case,  that  that  is  to 
be  the  period.  Others  have  said  it  is  sufficient,  if  within  the  limits 
of  the  ecclesiastial  law,  which  are  much  shorter  than  the  time  of 
memory.  All  the  evidence,  so  fer  from  supporting,  was  against  a 
customary  payment.  No  attempt  was  made  to  prove  any  payment 
other  than  what  had  been  put  upon  the  record. 

There  is  no  doubt  of  the  right  of  this  court  to  grant  a  new  trial  The  court 
after  a  trial  at  bar.     Courts  of  common  law  had  great  difficulty  in  ^J^^ 
doing  that ;  but  in  those  very  cases  it  is  admitted  to  be  the  practice  new  trial 
of  this  C0U11:,  where  the  issue  is  directed  to  inform  the  conscience  of  ^  j^^ 
the  chancellor ;  upon  this  principle  that  it  was  the  habit  of  this 
court  to  try,  upon  the  report  of  the  circumstances,  viz.  the  trial  and 
all  the  objections,  whether  due  attention  bad  been  given  to  all  the 
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1 80S.     considerations  stated ;  whether,  according  to  the  oommon  expression, 
q^fiTar^    ^®  conscience  of  the  court  was  saliified  or  not    The  ^fficolty 
dmtic  0f  upon  my  mind,  from  the  first  moment  this  canse  was  brought  fi>r- 
^  ^"^'''    ward,  was,  whether  if  the  counsel  for  the  defendant  had  stated  that 
Mmrk.     they  meant  to  go  to  a  new  trial  to  prove  a  pqrment  dMereiit  from 
that  in  their  bill  and  answer,  the  court  ought  not  to  hsve  dismissed 
their  bill,  if  they  gave  up  what  was  stated  in  it;  and  if  tli^  oooM 
not  defend  themselves  according  to  their  answer  upon  the  bill 
against  them,  not  binding  the  inheritance^  but' being  a  Inll  finr  an  ac- 
count against  mere  occupiers,  and  they  oould  not  defend  themselves, 
there  must  be  a  decree  for  an  account;  and  if  they  could  aaake 
another  ground,  it  must  be  by  a  new  bOL 

Between  the  two  trials  thb  discovery  is  said  to  have  been  made. 
The  Stat.  Car.^.  (22  ft  25  Car.  2.  c.  15.)  for  assessmoit  of  the 
parishes  to  be  united,  directs  transcripts  to  be  sent  to  the  vestry, 
the  Lford  Mayor,  and  the  r^stry  of  the  Bishop  ofljondan.  It 
does  not  appear,  diat  there  were  transcripts  in  the  offices  of  the 
vestry  or  the  Lord  Mayor,  but  in  the  registry  of  the  Bbbop  of 
Lmdon  there  was  a  transcript  of  the  assessments  of  1676  and  1681. 
The  rates  of  1672  and  1681  nearly  correspond;  that  of  1676 
difiers  materially  from  both.  Then  it  occurred  naturally,  that 
those  which  were  found  there  were  assessments  for  raising  the  joint 
demand  upon  the  united  parishes;  and  that  the  rate  of  1676  was 
not  a  rate  for  the  stipend  of  the  minister,  but,  according  to  the  note 
in  that  book,  a  rate  for  the  minor  canons  tithes  from  March  1676 
to  1677;  and  then  the  case  took  this  turn,  that  there  was  a  less 
rate,  and  it  was  proposed  to  prove,  that  the  less  rate  was  composed 
of  the  sums  in  the  rate  of  1 676. 

The  next  question  is,  whether  the  evidence  that  was  rejected 
ought  to  have  been  received ;  and  if  so,  the  consequence  of  its  re- 
jection. There  is  little  evidence  what  was  the  actual  payment  to 
the  plaintiffs  in  lieu  of  their  tithes :  it  stands  thus  as  to  any  less 
payment.  In  the  time  of  the  commonwealth  they  granted  a  lease 
to  Mo/risy  as  rector  of  St.  Gregori/s.  A  bill  was  filed  by  him  in 
the  court  of  Exchequer  for  payment,  according  to  the  statute  of 
25.  9^.  The  lessees  of  the  minor  canons  stated  customary  pay- 
ments. At  the  hearinpf,  a  reference  was  made  to  the  Attomey- 
.  General,  and  no  award  was  made.  The  minor  canons,  interested 
in  the  proceedings,  became  parties  to  the  reference  made  by  their 
consent  given  in  court.  The  question  is,  whether,  because  no 
award  was  made,  it  is  not  evidence  in  any  degree?  If  for  a  century 
and  a  half  afterwards  no  payment  was  made  according  to  tlie  de- 
mand, but  payments  were  made  according  to  the  custom,  more  or 
less,  it  is  difficult  to  say  it  is  not  evidence;  as  to  the  weight  of  it, 
that  is  a  dilTerent  question.     It  ought  to  have  been  admitted,  not 
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to  prove  any  allegation  in  the  bill  or  answer,  but  merely  to  sub*      1803. 
stantiate  this  fact,  that  the  de^iaiid  had  been  made  and  was  not    ^^  ^^^^ 
pursued;  ana  if  that  circumstance  would  have  been  evidence,  sup*  den,Jjce.tf 
posing  th.ere  had  been  no  suit,  it  is  impossible  to  say  it  is  not  evir    ^*'  ^^    ' 
clence,  because  the  demand  was  made  in  a  more  solemn  manner*     Uam». 
Xhat  jeyi^^nce^  therefore,  if  produced  only  for  the  purpose  of  shew* 
ing  tbat  a, demand  was  made,  and  was  referred  to  arbitration,  that 
no  awa^  was  made,  and  the  minor  canons  and  their  lessees  had 
not  insisted  on  their  demand  afterwartls,  was  to  be  received ;  at 
least  upon  the  question,  whether  any  less  sum  was  paid  ? 

^  With  rc^gard  to  the  rejection  of  that  evidence,  the  principle  upcm 
which  this  court  is  to  act  is  this;  this  court  has  a  right  to  be  exer*  Right  of 
cised  veiy  tenderly  and  sparingly  of  deciding  without  an  issue,  beexer- 
Upon  the  payment,  as  stated  upon  the  record  as  it  stood  at  ^'^***?\*^- 
original  hearing,  I  should  have  thought  the  court  had  a  right  to  deciding 
refuse;  but  if  asked,  ought  to  have  directed  an  issue.     I  should  upon  facta 
have  doubted  whether  it  should  have  been  directed  in  thejconjoint  imie. 
causes,  dcM|bting  whether  a  mere  lessee  could,  file  such  an  estab- 
lishing bill..     But  I  could  not. have  refused  it  upoa  the  customary  ' 
payments  stated  in  the  answer  to  the  ^11  of  the  minor  canonsi 
In  Bennett  v.  Treppas^  when  the  court  saw  the  parties  were  not 
agreed  upon  the  sum,  I  should  have  granted  an  issue,  but  should 
have  put  it  upon  the  defendants  to  say  what  was  that  sum.  .  It  is 
not  sufficient  to  say  there  is  some  payment,  and  I  pannot  agree, 
that  because  2s.  9d.  is  so  enormous  that  it  is  not.  to  be  decree^, 
for  the  court  has  directed  issues  and  decreed  accounts  in   cases 
as  enormous  as  in  the  St.  Bride's  case,  (a)  Supra  1624. 

Upon  the   other  question,   suppose  customary   payments  dis- 
covered in  the  rate  of  1776  between  tlie  two  trials.     That  case  of 
St.  Bride's  is  very  like  this,  and  there  the  decree  was  made  without 
an  issue.     In  granting  a  new  trial  in  all  times,  this  court,  in  such  a 
case  as  this,   has  exercised  its  discretion  upon  the  whole  case. 
New  trials  after  trials  at  bar  have  been  granted  here   when  the  New  trials 
courts  of  common  law  would  not  grant  them,  upon  this  consider-  tri^^jatliar 
ation  whether  the  cause  was  tried  in  such  a  way  as  to  be  satisfac-  granted 
tory;  and  if  the  jury  have  given  such  a  result,  the  question  which  I  the^couru 
think  the  court  ought  to  ask  itself,  is,  whether  the  jury  would  mis-  o^  '«^ 
carry  in  making  a  different  conclusion  upon  the  rejected  evidence  ?  grant  them. 

The  next  consideration  is,  whether  this  evidence  would  produce 
a  different  result?  Upon  the  question  whether  this  rate  of  1676 
ought  to  have  gone  to  the  jury,  it  was  quite  competent  to  the  de- 
fendants to  offer  that  as  composing  the  customary  payment  upon 
which  they  were  to  insist.     They  said  that  this  decree  was  made 

(o)  O'Connor  v.  Cooke,  6  Ves.  665. 


'\ 


1637  CASES. 

1803.  in  1545 ;  that  the  minor  canons  had  for  two  centuries  and  a  half 
The  War-  *  Hg^^^  ^  ca'l  fo^  25.  9d. ;  that  the  law  making  that  demand  for 
d£n,^c.  ^  them  daily  from  1545,  they  had  only  asked  a  very  small  fractional 
'  yl"  part,  that  they  had  been  contented  with  this  small  fractional  part 
Uwriu  down  to  1763,  and  that  it  was  to  be  inferred -that  they  were 
contented  with  it  from  1545  to  1672 ;  that  there  is  the  most  deci- 
sive evidence  that  2s.  9d.  never  had  been  received ;  where  it  is  clear 
that  something,  not  25.  9d.  in  the  pound,  has  been  paid,  you  are  to 
endeavour  to  apply  it  so  as  to  fix  the  accustomed  paj^ment*  I 
have  nothing  to  do  with  the  enormity  and  injustice  of  the  demand, 
though  certainly  it  is  most  likely  that  it  was  understood  that  less 
than  25.  9d.  was  to  be  due  to  them.  But  if  you  cannot  ascertain 
by  rational  evidence,  not  conjecture,  that  there  was  some  certain 
payment,  the  second  proposition  fails ;  and  then  the  question  is, 
whether  the  jury  have  had  distinctly  stated  to  them,  that  the  rale 
of  1676  was  insisted  on,  and  the  difference  between  that  and  the 
other  two,  and  the  necessity  of  their  concluding,  that  the  rate  of 
1676  was  to  give  the  rate  of  payment;  yet  if,  upon  the  rest  of  the 
evidence,  they  refuse  to  fix  it  to  be  that,  I  am  to  grant  a  new  trial. 
The  difficulty  upon  the  evidence,  tliough  very  clearly  proving  that 
less  than  2s.  9d.  was  paid,  to  prove  wliat  was  paid  is  extreme,  appl}- 
ing  it  to  either  rate.  The  proposition  that,  because  the  lease  was 
at  less  than  the  value,  therefore  tithes  are  payable  at  a  certain 
rate,  is  not  made  out.  Upon  the  very  case  made  for  the  de- 
fendants, there  is  great  difficulty  as  to  the  ceitahity  of  the  payment. 
There  might  be  a  fixed  payment  for  the  scite  of  the  houses,  or 
a  pound  rent,  or  individual  payments  upon  the  individual  houses. 
If  a  pound  rent,  that  must  be  capable  of  increase,  which  does  not 
at  all  weaken  the  certainty  of  the  demand.  But  the  case  has  been 
put  as  of  individual  payments  for  individual  houses.  Then  is 
the  negligence  to  be  pressed  all  against  the  plaintiffs,  and  not 
against  the  defendants  ?  Upon  all  this  evidence  the  conclusion  is, 
that  great  difficulties  surround  tlie  case,'  but  no  evidence  Ciin  be 
produced  fairly  to  satisfy  a  jury  what  is  the  payment  to  exempt 
the  defendant  from  this  demand,  prima  facie  due,  and  which 
will  be  paid,  I  believe,  through  the  difficulty  of  shewing  what  is  the 
customary  payment.  Admitting  that  I  do  not  believe  that  2s.  9^?. 
was  the  payment,  if  I  cannot  find  out  the  payment,  I  must  sub- 
mit to  necessity,  and  I  tliink  therefore  that  there  ought  not  to  be 
a  new  trial,  {a) 

(o)  See  Warden  and  Minor  Canons  ofSt,Pauft  v.  XettUf  2  Vcs.  &  Beam.  1.  infra. 


i 


r 


-  •     »  • 


■,^> 


•*•• 


r 


y 


